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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-31896) 


VETERANS’ BUREAU—INSURANCE—COLLECTION OF UNPAID 
PREMIUMS 


The Government is not limited in the matter of recovery of the amount of 
unpaid insurance premiums to the particular policy against which an 
interest-bearing lien for the unpaid premiums plus accrued interest has 
been placed under the terms of section 304 of the World War veterans’ act, 
as amended by the act of July 2, 1926, 44 Stat. 799, but in the event of 
the lapse of such policy before it acquires sufficient value to cover the 
indebtedness, collection may be effected under the terms of section 22 of 
the World War veterans’ act dated June 7, 1924, 43 Stat. 613, by deduction 
from payments made in settlements under other policies issued to the same 
veteran, or from compensation payments in his favor. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 1, 1930: 


Consideration has been given to your letter of May 15, 1930, re- 
questing decision of a question presented as follows: 


I have the honor to request your decision as to the case of Charles B. 
Shermer (Charles E. Sherman), C-—418,306, now pending for consideration be- 
fore this bureau, and also as to certain other cases herein discussed which had 
been previously passed upon by this bureau. Charles E. Shermer while in serv- 
ice carried $10,000 yearly renewable term insurance. Effective December 1, 
1918, the insurance was reduced to $1,500, on which premiums were paid 
through March, 1927. Effective April 1, 1927, this $1,500 term insurance was 
converted to a five-year convertible term policy (K-613325), which policy was 
kept in force by regular payment of premiums and which policy was in full 
force and effect on February 28, 1929, from which date a permanent and total 
disability has been found to exist. There is no question in the case but that 
the five-year convertible term policy, K-613325, was matured by operation of 
this permanent and total disability rating. 

On April 18, 1927, the veteran applied for the reinstatement and conversion 
of an additional $1,500 of his lapsed term insurance. Based upon this applica- 
tion policy K-623771 was issued for $1,500 effective July 1, 1927. Premiums 
were paid for three months and the policy was thereafter allowed to lapse 
through the failure to pay the premium due October 1, 1927. In connection 
with policy K-623771 when the reinstatement was effected of the term insur- 
ance upon which this converted policy was based, said reinstatement was made 
under section 304 of the World War veterans’ act, 1924, as amended. The 
premiums necessary to reinstate under section 304, World War veterans’ act, 
1924, as amended, were provided for through the creation of a premium lien 
as permitted by that section, amounting to $129.16. 

The question in the case relates to the satisfaction of this lien established 
against policy K-623771, which policy was permitted to lapse before any reserve 
value had arisen. If the veteran is still responsible for the lien established 
against the lapsed policy, K-623771, the question arises whether said lien may 
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be satisfied under the other policy, K-613325, which was matured by reason of 
the permanent and total disability rating hereinbefore mentioned. 

While this specific problem has not previously been made the basis of any 
bureau ruling, I transmit at this time for your information copies of opinions 
in two cases dealing with the question of the satisfaction of premium liens 
under section 304, World War veterans’ act, 1924, as amended, which opinions, 
having received the director’s approval, have been followed as bureau prece- 
dents. The first is an opinion in the case of Lawrence Peter Brickey, T—1481556. 
This holds that where term insurance has been reinstated and converted and 
a premium lien created and where the insurance is later reduced there is no 
authority for a proportionate reduction of the lien and the full amount of the 
original lien stands against the continued converted insurance remaining after 
the reduction. The second opinion is in the case of Sigurd F. Anderson, 
K-79013, K-592100, April 4, 1927. In the latter case the insured, Sigurd F. 
Anderson, converted $5,000 term insurance under policy K-—79013, effective No- 
vember 1, 1919. On July 3, 1926, Mr. Anderson reinstated and converted his 
remaining $5,000 term insurance and under section 304, World War veterans’ 
act, 1924, as amended, established a lien against his second policy (K-592100), 
amounting to $323.90. The insured applied for a policy loan under clause 5 (d) 
of his policies. At the time of the application policy K-592100 had been in 
force for less than one year and hence under said clause then had no loan 
value. At the same time the insured had also been granted a loan against his 
prior policy K-79013 and the amount of that loan plus the premium lien on 
policy K-592100 was in excess of the loan value on policy K~79013. In the 
Anderson case it was held: 

“There is a close question involved as to whether these two policies may be 
regarded as entirely separate and distinct entities, or whether the fact that 
they are both predicated on and have their origin in the term insurance origi- 
nally applied for would preclude such view. Resolving all possible doubts, it 
is the opinion of this service that the two policies, at least for the present 
purpose, may be regarded as distinct and separate. Bven under this view of 
the case, however, it does not follow that an additional loan may be made on 
policy K-79013 up to its maximum loan value without regard to the lien con- 
currently running on the other policy. As just stated, the policy upon which 
the lien is now running has no present loan value, though, of course, in time it 
may accumulate a loan value which would equal or possibly exceed the amount 
of the premium lien. However, should this policy be allowed to lapse before 
its loan value equaled or exceeded the amount of the lien, the Government 
would be without protection, unless the other policy on which there is no 
premium lien might be made subject to the indebtedness on the first policy. 
It is the opinion of this service that while policy K-592100, which now has no 
loan value and which is subject to the attachment of a lien for premiums, may 
be regarded as separate from the other policy, nevertheless, under section 22 
of the World War veterans’ act, in a case of necessity this lien might be 
charged against the other policy, namely, K-79013. 

“ Section 22 of the World War veterans’ act provides in substance, ‘ That such 
compensation, insurance, and maintenance and support allowance shall be subject 
to any claims which the United States may have, under Titles II, III, IV, and 
V, against the person on whose account the compensation, insurance, or main- 
tenance and support allowance is payable.’ 

“Under the provisions of this section in the event of necessity the Govern- 
ment would not be limited to the proceeds of policy K-592100 in order to 
satisfy the premium lien against that policy, but might proceed to satisfy the 
lien or as much thereof as may be necessary from the proceeds of the other 
policy (K-79013). As the amount of the premium lien against policy K-592100 
and the loan already outstanding against policy K~-79013 is even now in excess 
of the present loan value on the latter policy, it is the opinion of this service 
that there is no authority to grant an additional loan to the insured at the 
present time.” 

The question now in issue in the Shermer case is whether the rulings laid down 
in the Brickey and Anderson cases are correct ; and if so, whether they may prop- 
erly be applied and extended to the present situation. The suggestion has been 
made that the policy adopted by the bureau with reference to the satisfaction of 
premium liens should be modified, and the contention has been advanced that 
the lien should be satisfied only from the proceeds of the particular policy to 
which it may have been attached, so that if said policy lapses the lien fails 
and the bureau accordingly can not proceed to satisfy the lien from the avails 
of any other policy which may have been issued to the veteran. 
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The war risk insurance act originally contained no express author- 
ity for reinstatement of lapsed or canceled insurance. In cases where 
the veteran was an insurable risk, reinstatement of his insurance was 
recognized as proper under regulations which required, in addition to 
a showing of good health, the payment of two monthly premiums, one 
on the lapsed or canceled insurance and one on the reinstated insur- 
ance. By the act of August 9, 1921, 42 Stat. 156, section 408 was 
added to the war risk insurance act, expressly authorizing reinstate- 
ments of lapsed or canceled insurance in cases where the veteran was 
not an insurable risk, provided his disability was service connected 
and less than permanent and total. In order to take advantage of 
this statutory reinstatement, the veteran was required “ to pay all the 
back monthly premiums which would have become payable if such 
insurance had not lapsed, together with interest at the rate of 5 per 
cent per annum, compounded annually on each premium from the 
date said premium is due by the terms of the policy.” The evident 
theory back of this requirement was that because the veteran had 
become disabled and no longer an insurable risk during the period of 
lapse or cancellation, he must pay for insurance protection during all 
of such period in order that the insurance might be considered as 
never having lapsed or been canceled. This provision for statutory 
reinstatements of insurance by disabled veterans was reenacted in the 
World War veterans’ act of June 7, 1924, 43 Stat. 625, as section 
304, but no provision was then made for payment of back premiums 
with interest other than in cash. By the act of July 2, 1926, 44 Stat. 
799, section 304 of the statute was amended by adding the following 
proviso: 

* * * Provided further, That where within one year of this amendatory 
act all of the requirements for reinstatement of yearly renewable term insur- 
ance under this section are complied with, except the payment of unpaid pre- 
miums’ with interest, and proof satisfactory to the director is furnished showing 
the applicant is unable to pay such premiums with interest or some part thereof, 
the application may be approved, and the amount of unpaid premiums with 
interest as provided in this section shall be placed as an interest-bearing 
indebtedness against the insurance, such indebtedness to bear interest at the 


rate of 5 per cent per annum, | compounded annually, to be deducted in any 
settlement thereunder: * * 


With this proviso added to the section, two classes are established 
under the section, to wit, (1) those financially able to pay, and who 
have paid, all the back premiums with interest in cash; and (2) those 
financially unable to pay, and who have not paid, the back premiums 
with interest in cash, but who have had the amount thereof “ placed 
as an interest-bearing indebtedness against the insurance.” There- 
fore, to hold that the express terms of the proviso limit the collection 
of the indebtedness thus placed “against the insurance” to “any 
settlement thereunder,” creates a definite discrimination in favor of 
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class (2) and against class (1). That is to say, if such is to be con- 
sidered the proper construction, upon subsequent lapse of a reinstated 
and converted policy issued to class (1) veterans, the insured has lost 
the payment of the back premiums made in cash, whereas in the event 
of a subsequent lapse of a reinstated and converted policy issued to 
class (2) veterans, as in the instant case, the veteran has lost nothing 
and has had the benefit of the insurance protection on the same basis 
as one who had paid out his cash. 

Reference has been had to hearings before the congressional com- 
mittees and the legislative history of the provision. See particularly 
pages 119 to 147 of the hearings begun January 7, 1925, before the 
Committee on World War Veterans’ Legislation, House of Repre- 
sentatives, Sixty-eighth Congress, which considered a similar pro- 
viso, and the debates on this particular proviso before the Senate, 
Congressional Record, Sixty-ninth Congress, first session, pages 
12084 to 12089. There was not discussed the effect of the contingency 
of a subsequent lapse of a reinstated and converted policy against 
which a lien for unpaid premiums with interest had been placed, and 
the right of the Government with respect thereto, but there were 
expressions of concern that the first bill, providing for a noninterest- 
bearing indebtedness, proposed discrimination between classes on the 
basis of their financial condition. To meet some of the objections 
on account of this discrimination, the provisions of the original bill 
were changed to provide for the placing against the insurance of an 
interest-bearing, instead of a noninterest-bearing, indebtedness to 
cover amounts of unpaid premiums with interest. With this change, 
the Congress finally passed the amendment to the section above 
quoted. 

If there were to be considered only the terms of the proviso itself, 
I would be inclined to the view that the words “an interest-bearing 
indebtedness against the insurance * * * to be deducted in any 
settlement thereunder,” were words of limitation restricting the col- 
lection of indebtedness to a deduction from any amount paid under 
the particular policy against which the indebtedness had been placed. 
But bearing in miad the history of this legislation, and the apparent 
intent of the Congress to equalize as nearly as possible the rights of 
all veterans with service-connected disabilities to reinstate insurance, 
T am constrained to hold that the placing of the interest-bearing 
indebtedness against a policy should be considered as in the nature 
of the execution of a note by the insured with the particular policy 
as collateral, and that the words in the statute merely prescribe a 
procedure for collection, which, if not possible, because of the lapse 
of the particular policy against which the indebtedness had been 
placed, prior to maturity or before the policy had acquired a value 
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equal to or in excess of the amount of the lien, does not, ipso facto, 
cancel the indebtedness nor defeat the Government’s recourse under 
other provisions of the statute to effect a collection thereof. 

Section 22 of the act of June 7, 1924 (43 Stat. 613), provides in 
part as follows: 

* * * Provided, That such compensation, insurance, and nraintenance and 
support allowance shall be subject to any claims which the United States may 


have, under Titles II, III, IV, and V, against the person on whose account the 
compensation, insurance, or maintenance and support allowance is payable. 


Under this section the indebtedness for unpaid premiums with 
accrued interest placed against a policy which has subsequently lapsed 
before acquiring sufficient value to cover the indebtedness, may be 
collected by deduction from payments made in settlements under 
other policies issued to the same veteran or against compensation 
payments in his favor: 

You are advised, therefore, that in the case of Charles E. Shermer, 
the veteran is still liable to the Government for the amount of the 
lien established against the lapsed policy, and that such indebtedness 
may be satisfied by deduction from the amount otherwise due under 
his other policy, which has matured. 

This office has no objection to offer to the bureau procedure in the 
cases of Lawrence Peter Brickey and Sigurd F. Anderson. 


(A-31977) 


VETERANS’ BUREAU—INSURANCE—AWARDS IN COURSE OF 
PAYMENT 


Under the proviso to section 303 of the World War veterans’ act, as amended by 
the act of March 4, 1925 (43 Stat. 1310), there were saved or excepted 
from the requirement of the main body of the section for payment in a 
lump-sum of the value of the remaining unpaid insurance installments to 
the estate of the insured upon the death of a beneficiary, etc., only such 
individual awards or distributive shares under administration of an estate 
of a beneficiary as were actually made and in course of payment on March 
4, 1925, to persons then legally entitled to monthly installments in some 
amount, corrections thereafter being authorized in individual awards then 
running, on the basis of newly discovered distributees of an estate or to 
correct mistakes of law, only in the amount payable, and the anrounts found 
due any additional distributee or beneficiary whose awards were not in 
course of payment on March 4, 1925, should be paid in a lump sum to the 
estate of the insured. 8 Comp. Gen. 337 modified. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 1, 1930: 


Consideration has been given your letter of May 20, 1930, as 
follows: 

I have the honor to request your decision as to the claim of Branch Miller, 
XC-—145334, now pending before this bureau and involving section 308, World 


War veterans’ act, 1924, as amended. In making this submission citation is 
made only of your principal interpretations of this section since January 5, 
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1929, for the reason that your decision of that date (A-25274) is a modifica- 
tion in several important particulars of your earlier decisions, Therefore, only 
the following citations are made at this time: 


Maurice BE. Petty, A-25274, January 5, 1929. 
Raymond Copley, A-26744, May 4, 1929. 
“Twenty-four Cases,” A-26904, May 21, 1929. 
Richard Tate Evans, A-27241, June 19, 1929. 

Harry Albert Harriman, A-28490, September 26, 1929. 
Matthew F. Gibbons, A-30421, March 4, 1930. 


In the present case the essential facts are that the insured while in service 
applied for and was granted yearly renewable term insurance in the sum of 
$10,000 for which his mother was the designated beneficiary. The insured died 
in service on December 21, 1918, and payments were accordingly made to the 
designated beneficiary who received them until her death on January 10, 1923. 
Under the appropriate provisions of the war risk insurance act in force at the 
time of the mother’s death and in the light of evidence then submitted, it was 
held that the remaining term insurance was payable in shares of one-third each 
to a brother and a sister of the full blood and in shares of one-sixth each to 
two half-brothers. The sister of the full blood died on September 8, 1924, and 
was survived by nine children; that is, nine nieces'and nephews of the in- 
sured, of whom seven were minors when their mother died. One of these died 
on January 23, 1929. The bureau is at present confronted with the distribution 
of the remaining term insurance under the share which had been awarded to 
the sister of the full blood who died, as already stated, September 8, 1924. 

It has been suggested that the term insurance remaining under the share 
awarded to the deceased sister of the full blood should be divided in shares of 
one-ninth each and seven of such shares awarded to the guardians of the minor 
nieces and nephews, and the remaining two-ninths paid to the estate of the 
veteran under section 303, World War veterans’ act, 1924, as amended, until 
the death of the minor nephew in January, 1929, at which time the present value 
of the remaining insurance under that share shou!d be paid under section 303, 
World War veterans’ act, 1924, as amended. It has also been suggested that 
the entire one-third share of the remaining insurance paid to the sister of the 
full blood should be awarded under section 303, World War veterans’ act, 
1924, as amended, in its commuted value to be ascertained as of the monthly 
ending date succeeding the death of the designated beneficiary. The third 
proposition is that this one-third share should be divided one-ninth each and 
paid to the respective nieces and nephews, or their representatives, until the 
death of the minor on January 23, 1929, after which the one-ninth of the one- 
third share should be paid under section 303, World War veterans’ act, 1924, 
as amended. 

It would appear under your current decisions as to section 803, World War 
veterans’ act, 1924, as amended, beginning with the Petty decision in January. 
1929, hereinbefore cited, you have laid down the principle that awards in 
course of payment on March 4, 1925, even though erroneous, may be consid- 
ered as within the saving clause of section 303, World War veterans’ act, 1924, 
as amended, and that the amounts of such incorrect awards are not required 
to be paid to the estate of the insured in a lump sum, so that there is merely 
required a correction of the original award in order that the parties legally 
entitled to the insurance under the laws then in force may receive the same, 
Though your interpretation of section 308, World War veterans’ act, 1924, as 
amended, has been undoubtedly modified by the decisions herein cited, at the 
same time this modification seems principally applicable to those cases where 
there was an award in course of payment on March 4, 1925. In the present 
case your attention is asked to the fact that no award of the share of the 
insurance which had been made to the deceased sister of the full blood was in- 
course of payment on March 4, 1925. This circumstance is mentioned in order 


that you may give it due consideration in formulating your decision in the 
present claim. 


An examination of the complete record in the case discloses 
additional facts not mentioned in your submission which may be 
material in the final disposition of the case. It is disclosed that the 
veteran had another sister, Dora Henderson, who predeceased him, 
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leaving surviving her two sons, George and Willie Henderson, who 
apparently were alive on January 10, 1923, date of death of the 
designated beneficiary, as of which date the remaining insurance 
was originally distributed to a brother and sister of the full blood 
and two half brothers of the insured. 

Section 303 of the World War veterans’ act as amended by the act 
of March 4, 1925 (43 Stat. 1310), provided in part as follows: 

* * * if the designated beneficiary * * .* survives the insured and 
dies prior to receiving all of the two hundred and forty installments or all such 
as are payable and applicable, there shall be paid to the estate of the insured 
the present value of the monthly installments thereafter payable, said value 
to be computed as of date of last payment made under any existing award: 
Provided, That all awards of yearly renewable term insurance which are in 
course of payment on the date of the approval of this act shall continue until 
the death of the person receiving such payments, or until he forfeits same under 
the provisions of this act. * 

It will be recalled that the first decisions of this office applying 
this statute laid down the following basic principles: 

(1) Unless an award was actually made and at least one install- 
ment paid thereunder prior to March 4, 1925, the award was not “ in 
course of payment.” 5 Comp. Gen. 924. 

(2) Awards to all distributees collectively should be considered 
as an entirety, not as separate and distinct awards to each of the indi- 
vidual distributees, and that if any portion of the collective award 
was not in course of payment, the entire award to all might not be 
considered as in course of payment on M&rch 4, 1925. 5 Comp. Gen. 
924. Exceptions were noted in case of individual, distributees under 
legal disability. 

(3) Invalid or illegal awards to several distributees based on an 
error in the distribution of insurance either because of a mistake of 
law, or because of the discovery of some relative entitled to a share 
of whom the bureau had no previous knowledge, might not be con- 
sidered as in course of payment. 6 Comp. Gen. 152, 154. 

The first principle above stated has never been overruled nor modi- 
fied by the subsequent decisions of this office. Based on two court 
decisions, the cases of Ogden Stevens, Administrator v. United States 
et al., and Hatch et al. v. United States, both of the other stated prin- 
ciples were modified by decision of this office dated January 5, 1929 
(8 Comp. Gen, 337), in the case of Maurice E. Petty, the first deci- 
sion listed in your submission wherein it was held that awards to each 
individual distributee or beneficiary should be considered as separate 
and distinct in applying the statute, and that illegal or invalid 
awards , as well as legal or valid awards, should be considered as in 
course of payment within the meaning of the statute, necessitating 
correction in the case of an illegal or invalid award, rather than pay- 
ment in a lump sum to the estate of the insured. However, in deci- 
sion of June 10, 1930, A-30461, this latter principle based on the 
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court decision in the Hatch case was not applied where an entire 
distribution made prior to March 4, 1925, was illegal because none of 
the persons to whom distribution was made was ever legally entitled 
to share in the distribution. 

While the facts in the Hatch case, on which the court based its 
decision, and the broad application thereof made in the decision of 
this office dated January 5, 1929, case of Maurice E. Petty, would 
appear to have sanctioned such a procedure, it is now believed that 
a proper application of the statute would not justify the holding that 
any additional individual beneficiaries who were not actually receiv- 
ing insurance in monthly installments in any amount on March 4, 
1925, except those under legal disability, may receive awards of insur- 
ance in monthly installments after March 4, 1925, by reason of cor- 
rection of an illegal distribution originally made prior to that date. 

On the contrary, the rule may be definitely stated that there was 
saved by the proviso to section 303 only such individual awards as 
were actually made and in course of payment to persons legally en- 
titled to monthly installments in some amount on March 4, 1925, 
corrections thereafter being authorized on the basis of newly discov- 
ered beneficiaries, or to correct mistakes of law, only in the amounts 
payable. While the discovery of additional individual distributees 
subsequent to March 4, 1925, or corrections of mistakes of law 
whereby additional beneficiaries should be included, necessitate cor- 
rections in the amounts of the monthly installments paid to lawful 
distributees or beneficiaries whose awards in some amounts were in 
course of payment on March 4, 1925, the additional distributees or 
beneficiaries themselves would not be entitled to monthly installments 
under the saving clause appearing in section 303, because their shares 
were not in course of payment in any amount on the date of the 
statute, and, accordingly, their shares should be paid to the estate of 
the insured in a lump sum. 

Applying these principles in the instant case, it may be concluded 
that the value of the remaining insurance based on the lawful share 
of the deceased sister of the veteran mentioned in your submission, 
whose name was Ida Watson, and who died September 8, 1924, should 
be paid in a lump sum to the estate of the veteran, because no por- 
tion thereof was actually in course of payment on March 4, 1925. 

If upon investigation it is found that the two sons of the other 
deceased sister, Dora Henderson, not mentioned in your submission, 
who predeceased the veteran, should have shared in the original dis- 
tribution after death of the designated beneficiary, then the monthly 
installments to the brothers of the full blood and the two brothers of 
the half biood, of the veteran, whose awards were in course of pay- 
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ment on March 4, 1925, should be adjusted in order that the proper 
amount is payable, but any share finally determined to have been due 
the two sons of the deceased sister, had the act of March 4, 1925, not 
been enacted, should be paid in a lump sum to the estate of the 
insured. 


(A-32136) 
SUBSISTENCE EXPENSES—HAT CLEANING 


The provisions of paragraph 58 of the Standardized Government Travel Regu- 
lations which provide for the cleaning and pressing of clothes of employees 
while in a travel status, do not authorize reimbursement of the expense of 
cleaning the traveler’s hat. 


Decision by Comptroller General McCarl, July 1, 1930: 

There is before this office for consideration and settlement the claim 
of C. M. Aldous, an employee of the Bureau of Biological Survey, 
Department of Agriculture, for reimbursement of expenses in the 
sum of $1.50 incurred at Rosewell, N. Mex., January 14, 1930, for 
cleaning one hat, a part of his wearing apparel. The claimant’s 
travel order at the time provided for actual expenses not to exceed 
$7 a day while absent from Albuquerque, N. Mex., his official head- 
quarters. 

The Standardized Government Travel Regulations, as amended 
effective March 1, 1929, provide: 


58. Laundry and cleaning and pressing of clothes.—Laundry, not to exceed an 
average of $1.40 per week, and cleaning and pressing of clothes, not to exceed 
an average of $1.25 per week, with proportionate amounts for fractional parts 
of a week; * * * 


While the travel regulations for many years have contained provi- 
sions for cleaning and pressing clothes, it has never been the prac- 
tice to regard such provisions as including the cleaning of hats. The 
term “cleaning and pressing ” is to be taken conjunctively as indicat- 
ing what is meant by “clothes” and must be regarded as limiting 
the term to such items of wearing apparel as are ordinarily pressed 
or cleaned and pressed at frequent intervals, the reason for con- 
sidering such items as a part of reimbursable travel expenses pre- 
sumably being either that such cleaning and pressing are done with- 
out expense when not in a travel status, or that the conditions of 
travel necessarily require that the pressing or cleaning and pressing 
be done at more frequent intervals. Such presumptions do not ordi- 
narily arise with respect to the cleaning of hats; but be that as it 
may, it must be held that the term “ clothes ” as used in the provision 
in paragraph 58 of the Standardized Government Travel Regulations 
relative to cleaning and pressing clothes was intended to have only 
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that restricted application which had been given to the term by ad- 

ministrative and accounting officers over a long period of years in 

construing former travel regulations containing a similar provision. 
The claim must be and is disallowed. 


(A-32298) 


TRANSPORTATION—CHANGE OF STATION—ARMY ENLISTED MAN 
ON FURLOUGH 


Where an enlisted man of the Army makes a permanent change of station, not 
as a part of an organization and when the change is not for his own conven- 
ience, he is entitled to transportation at the expense of the United States, 
and his right in that respect is not affected by the fact that he may be 
granted a furlough to be availed of en route, but his reimbursement of ex- 
penses for transportation not furnished by the United States is limited tu 
his actual expense by the route actually traveled not in excess of what it 
would have cost the Government to have furnished the transportation in 
kind by the official route. 


Comptroller General McCarl to Capt. H. M. Denning, United States Army, 

July 1, 1930: 

There has been received your request for decision whether you are 
authorized to pay a voucher transmitted therewith for $49.60 in favor 
of Fay S. Hammers, staff sergeant, Thirteenth Coast Artillery, 
claimed as constructive transportation with Pullman accommodations 
from New York, N. Y., to Pensacola, Fla., incident to a change of 
station from the Panama Canal to Fort Barrancas, Fla., directed by 
paragraph 14, Special Orders, Headquarters, Panama Canal Depart- 
ment, No. 173, July 27, 1929, as follows: 


In accordance with the provisions of Army Regulations, No. 615-210, Staff 
Sergt. Fay S. Hammers, R-151712, Detachment Headquarters Battery, First 
Coast Artillery, Fort Randolph, Canal Zone, is transferred in his present grade 
to Coast Artillery, Harbor Defenses of Pensacola, Fort Barrancas, Fla., effective 
December 13, 1929. He will proceed to Cristobal, Canal Zone, at the proper 
time, and is authorized, for his own convenience, to proceed to the United States 
by commercial vessel leaving this department on or about September 14, 1929, 
for New Orleans, La. Upon expiration of furlough granted, and not later than 
December 13, 1929, he having then completed his present tour of foreign service, 
will report to the commanding officer Harbor Defenses of Pensacola, Fort Bar- 
rancas, Fla., for duty. 

The Quartermaster Corps will furnish the necessary transportation. The 
journey, exclusive of transportation by commercial vessel, is necessary for the 
public service. AG 200 P 5032 A 9-0. 


From a statement of the passenger agent, Standard Fruit & Steam- 
ship Co., it appears Sergeant Hammers was a passenger on the steam- 
ship Atlantida leaving Cristobal, Canal Zone, September 14, 1929, and 
arriving at New Orleans, La., on September 18, 1929, and that the 
sum of $75 was collected from him as fare. A statement on the 
voucher shows the itinerary of actual travel in the United States 
was: New Orleans, La., to Pensacola, Fla., to Muncie, Ind., to 
Urbana, Ill., to Detroit, Mich., to Windsor, Canada, to Muncie, Ind., 
to Pensacola, Fla., and to Fort Barrancas, Fla.; that journey was 
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made over various railway lines and no receipts are available covering 
railway expenditures. 

Normally, and in accordance with his orders, an enlisted man 
changing permanent stations not as a part of an organization is 
entitled to transportation at the expense of the United States, and his 
right in that respect is not affected by the fact that he may be 
granted a furlough to be availed of en route, but his reimbursement 
of expenses for transportation not furnished by the United States 
_ is limited to his actual expenses by the route actually traveled not 
in excess of what it would have cost the Government to have fur- 
nished the transportation in kind by the official route. The orders 
in this case permit the man to proceed by commercial vessel to a 
different port of debarkation, there being an available Army trans- 
port by another route on which he could have been furnished trans- 
portation without expense to the United States therefor, and the 
orders specifically provide that the sea travel to New Orleans was 
not necessary in the military service. Of course, it was not intended 
to say, nor to certify, that no sea travel was necessary on a change 
of station from the Canal Zone to the United States. It is proper in 
considering the man’s rights to reimbursement to include the cost of 
his sea travel as well as his land travel from New Orleans to Pensa- 
cola. The cost to the Government for the travel of an enlisted man 
from New Orleans to Pensacola, including a lower berth, is $11.37 
and the cost of his commercial steamship fare was $75, a total of 
$86.37. Accordingly, he may be reimbursed the cost to the Govern- 
ment of the rail fare, including lower standard Pullman berth, which 
would have been payable by the Government from New York to 
Pensacola, the route by which he would have been sent, $48.20. The 
voucher is stated on the basis of an allowance of $13.88 for lower 
standard Pullman berth, New York to Pensacola. The rate found 
by this office is $12.48. The voucher, if otherwise correct, may be 
paid in an amount not exceeding $48.20. 


(A-31995) . 


COMPENSATION—FRACTIONAL PARTS OF A MONTH— 
RESIGNATIONS 


Where an employee resigns effective at the close of business February 27, he 
is not entitled to a full month’s salary, but only to twenty-seven-thirtieths 
thereof. 

When the date of resignation of an employee is once fixed, no subsequent action, 
whether on the part of the employee or the employer or both, can change 
the date. 


Decision by Comptroller General McCarl, July 3, 1930: 


Review has been requested of a disallowance of credit for $14 on 
voucher 1062 in the account of Palmer E. Anderson, deceased, former 
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United States marshal for the northern district of Illinois, for the 
March quarter, 1926. 

It appears that one Eugene V. Doron was assistant cashier in the 
office of the clerk of the court for the northern district of Lllinois, 
at a salary of $1,680 a year, or $140 a month. This employee re- 
signed, effective at the close of business on February 27, 1926. He 
was paid a full month’s salary for the month of February, 1926. The 
disallowance of credit for the $14 was on the ground that he was 
not entitled to full pay for the month, but only to twenty-seven- 
thirtieths thereof, or $126. 


The clerk of court, in his letter of April 19, 1930, protesting against 
this disallowance, among other things, says: 


Mr. Doron received $140 per month while in my employ. He resigned from 
the service the last working day of February, 1926. 

In my letter to the department reporting the said resignation I stated that 
Mr. Doron resigned at the close of business on February 27, 1926. I made this 
statement because of the fact that February 28 was a Sunday and I did not 
want to make it appear as though the man worked on Sunday when as a matter 
of fact he did not do so. 

I note the Comptroller General states Doron was only entitled to twenty- 
seven-thirtieths of a month—or $126 instead of $140. 

If it is not inconsistent, therefore, with any rulings of the Comptroller 
General or the department I would like to file this amended letter, stating that 
the said Eugene Doron resigned at the close of business February 28, the 
last of the month. The man rendered faithful service for the entire month, 
and inasmuch as I understand the Government months each contain 30 days, it 
Sen seem to me he is, therefore, justly entitled to the amount he received, 

140. 


It will be noted that the clerk states that this employee resigned 
from the service the last working day of February, 1926. The last 
working day of that month was February 27. He was, therefore, not 
in the service on February 28. The clerk now attempts to change 
the date of this employee’s resignation to February 28. That can 
not be done. When a date of resignation is once fixed, no subsequent 
action, whether on the part of the employee or the employer, or both, 
can change that date. (26 Comp. Dec. 448.) 


Section 6 of the act of June 30, 1906 (34 Stat. 763), contains the 
following provisions: 


Hereafter, where the compensation of any person in the service of the United 
States is annual or monthly the following rules for division of time and com- 
putation of pay for services rendered are hereby established: Annual compen- 
sation shall be divided into 12 equal installments, one of which shall be the 
pay for each calendar month; and in making payments for a fractional part 
of a month one-thirtieth of one of such installments, or of a monthly compensa- 
tion, shall be the daily rate of pay. For the purpose of computing such com- 
pensation and for computing time for services rendered during a fractional part 
of a month in connection with annual or monthly compensation, each and every 
month shall be held to consist of 30 days, without regard to the actual number 
of days in any calendar month, thus excluding the 31st of any calendar month 
from the computation and treating February as if it actually had 30 
days. * * *; and any person entering said service during the month of 
February and serving until the end thereof shall be entitled to one month’s 


pay, less as many thirtieths thereof as there were days elapsed prior to date of 
entry: * * *°, 
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The application of this statute to the month of February was con- 
strued by a former Comptroller of the Treasury in a decision dated 
April 30, 1914 (20 Comp. Dec. 772). In that decision, at pages 774 
and 775, it was said : 


The act theoretically, and for its purposes, adds two days to the month of 
February three years out of four; one day the other year. The day eliminated 
from a 31-day month is the last, not the first or an intervening day. The 
days theoretically added to the month of February must be regarded not as 
prefixing or intervening between other days, or as of some indefinite location, 
but as added thereto—a theoretical twenty-ninth and thirtieth day. 

7 * * * * * * 


If one begins his service with the 28th day of February, not a leap year, he 
must receive for what is in fact one day’s service, three-thirtieths of a monthly 
installment. This is not theoretical or a matter of construction, but is plainly 
the law; a monthly installment less twenty-seven thirtieths for 27 prior days. 
The employee has the best of this. If we reverse the situation, must we not 
balance the account? If the employee has served 27 days and retires from the 
service he should be paid twenty-seven thirtieths of a monthly installment, and 
the Government will retain the three-thirtieths for the one actual day he did 
not serve. 

This conclusion being true—and its correctness can hardly be questioned—it 
is apparent that the theoretical twenty-ninth and thirtieth days do not in any 
way attach themselves to or confer any benefit on service performed on any 
days previous to the 28, but that they confer all their benefit on a service per- 
formed on that day. We can not convert them into actual days. There can be 
no actual service to correspond to them. They are theoretical and used as a 
basis of computation only, and as such, and by virtue of the express provision 
of the statute, they must attach themselves to and -beconre practically a part of 
the twenty-eighth day. 


The rule laid down in the above decision has been uniformly fol- 


lowed in the decisions of this office. See 5 Comp. Gen. 935. Applying 
that rule to the facts in the instant case, this employee was entitled 
to only twenty-seven thirtieths of a month’s salary, or $126. There- 


fore the disallowance of credit in the amount of $14 must be and is 
sustained. 


(A-26455) 


MEDICAL AND HOSPITAL TREATMENT—BURIAL EXPENSES— 
MEMBERS OF RESERVE OFFICERS’ TRAINING CORPS 


No payment is authorized on account of medical and hospital treatment in the 
case of a member of a Reserve Officers’ Training Corps unit undergoing 
training at a camp of instruction under the provisions of sections 47a and 
47d of the national defense act, who, while absent from the camp on over- 
night pass with authority to proceed to a place 76 miles distant is injured 
in an automobile accident, from which injuries death resulted two days 
later, although paynrent is authorized in such circumstances for burial ex- 
penses and return of the body to his home, of a sum not to exceed $100 as 
may be fixed in regulations prescribed by the President. 


Comptroller General McCarl to Col. Nathan K. Averill (retired), United 
States Army, July 7, 1930: 


There has been presented your application for review of settle- 
ment No. 0202158, made in this office December 3, 1928, allowing you, 
as payer of the funeral expenses of your late son, Nathan K. Averill, 
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jr-, member Field Artillery, Reserve Officers’ Training Corps, unit 
of Princeton University, Princeton, N. J., the compensation due him 
at date of his death, July 24, 1927, in the sum of $16.80 and disallow- 
ing your claims for $100, as partial reimbursement of the burial 
expenses incurred, and for $65 as reimbursement of expenditures 
asserted to have been made for hospitalization and medical services 
rendered to the decedent immediately preceding his death. 

Under Princeton University, Field Artillery, Reserve Officers’ 
Training Corps, Unit Special Orders, No. 12, dated June 6, 1927, and 
pursuant to authority contained in Training Circular No. 2, Head- 
quarters Second Corps Area, paragraph 7a, section 7, dated March 
14, 1927, and paragraph 36, AR 145-30, your son was ordered to 
report June 17, 1927, to the commanding officer, Reserve Officers’ 
Training Corps camp, Madison Barracks, N. Y., for temporary duty, 
which instruction and training camp was maintained under the pro- 
visions of sections 47a and 47d of the national defense act as amended 
by section 34 of the act of June 4, 1920 (41 Stat. 777). Section 6 of 
the act of March 4, 1923 (42 Stat. 1508), as amended by section 4, 
act of June 3, 1924 (43 Stat. 363), provides with respect to members 
of the Reserve Officers’ Training Corps attending such camps of 
instructions, as follows: 

* * * Members of the Reserve Officers’ Training Corps and members of 
the civilian military training camps injured in line of duty while at camps of 
instruction under the provisions of sections 47a and 47d of said national defense 
act, as amended, shall be entitled to medical and hospital treatment * * * 
under such regulations as the President may prescribe. If the death of any 
person mentioned herein occurs while he is undergoing the training or medical 
and hospital treatment contemplated in this section, the United States shall 
pay for burial expenses and the return of the body to his home a sum not to 
exceed $100, as may be fixed in regulations prescribed by the President. 

The War Department appropriation act of April 15, 1926 (44 Stat. 
254, 284), making available appropriations for the period covered by 
your claim, provides: 


* * * for medical and hospital treatment, * * * of members of the 
Reserve Officers’ Training Corps injured in line of duty while at camps of 
instruction under the provisions of section 47a and section 47d of the national 
defense act * * * and for the cost of preparation and transportation to 
their homes and burial expenses of the remains of members of the Reserve 
Officers’ Training Corps who die while attending camps of instruction as pro- 
vided in section 4 of the act approved June 3,1924 * * * Provided * * * 
That none of the funds appropriated elsewhere in this act except for printing 
and binding, shall be used for expenses in connection with the Reserve Officers’ 
Training Corps * * *. 


The official reports indicate your son was granted a pass from 
Madison Barracks after the last drill in the afternoon of July 21, 
1927, to be absent until reveille the next morning, with permission to 
visit Ogdensburg, N. Y., 76 miles distant; that while riding in an 
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automobile with two other students during the night or early morn- 
ing of July 21-22, 1927, having then proceeded about 10 miles from 
Ogdensburg on the return trip, to the vicinity of Morristown, N. Y., 
66 miles from Madison Barracks, an accident occurred resulting in 
serious injuries to your son; that he was taken to a hospital at Og- 
densburg, where his death occurred in the early morning of July 24, 
1927. The board of officers who investigated the circumstances of 
the accident found the death was not due to his own misconduct. 
The remains were prepared for shipment, transported to your home 
at Lake Mahopac, and there interred at your expense. 

Under the controlling general statute and the appropriation avail- 
able at the time, medical and hospital treatment were authorized to 
be furnished members of the Reserve Officers’ Training Corps attend- 
ing summer training camps only when injured in line of duty while 
at camp of instruction. The decedent was not injured while at a 
camp of instruction, but the injuries resulting in his death occurred 
while, at his own request, he was excused from all camp duties and 
while he was voluntarily engaged on a matter entirely of his own 
undertaking for his own pleasure and purposes at a place so far re- 
moved from the training camp that the medical and hospital facili- 
ties authorized to be provided by the Government to those injured 
in line of duty while at camp were not available to him. Having 
thus removed himself from his training-camp duties and from the 
Government medical and hospital facilities the Government under 
the cited statute could not be obligated to pay for the civilian medical 
and hospital services secured on behalf of the decedent at Ogdens- 
burg. Aside, therefore, from the fact there have not been furnished 
itemized and receipted bills showing the services rendered the de- 
cedent, the action disallowing your claim for $65 as reimbursement 
of expenses asserted to have been incurred in that connection was 
correct and will not be modified. 1 Comp. Gen. 440; decision 
A-14135 of May 15, 1928; decision A-23632 of July 30, 1928; decision 
A-82005 of June 14, 1930. 

It appearing from itemized receipted bills that you expended in 
excess of $400 for burial casket, preparation of remains for interment, 
and transportation thereof to decedent’s home, there is authorized to 
be paid you the sum of $100 under the cited statutes and Army Regu- 
lations No. 35-1520, dated December 15, 1924, paragraph 1c. (De- 
cision A-25285 of December 12, 1928.) The settlement of December 
8, 1928, accordingly is modified to that extent and supplemental 
certificate will issue in due course certifying said amount of $100 for 
payment to you. 
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(A-32423) 
REWARDS—DESERTERS—NAVY 


Where a deserter from the Navy is delivered to naval authorities at a place 
other than that named in the offer of the reward, the arresting officer is 
entitled to the amount of the reward less the cost of his own and the 
prisoner’s transportation and subsistence to the place named in the reward, 
and his own return transportation and subsistence to place of actual 
delivery. 


Comptroller General McCarl to the Secretary of the Navy, July 8, 1930: 

There has been received your indorsement of June 26, 1930, of 
letter of the Chief of Bureau of Navigation, requesting decision as to 
proper amount payable as reward for apprehension and delivery to 
naval authority of John Paul Armstrong, seaman, first class, United 
States Navy. 

It is stated that Armstrong was declared a deserter as of Decem- 
ber 7, 1926. Whether the usual reward of $50 was offered for his 
apprehension and delivery to naval jurisdiction is not indicated, but 
it appears that on June 10, 1930, the Bureau of Navigation, acting 
on information received, addressed a letter to the chief of police of 
Baltimore, Md., advising that officer of the probable whereabouts of 
Armstrong and offered a reward of $50 for his apprehension and 
delivery to the receiving station at the navy yard, Philadelphia, Pa., 
and stated that no additional allowance would be made for trans- 
portation of the arresting officer or the deserter. The civil officer 
who delivered Armstrong at the recruiting station, Baltimore, Md., 
stated that he had received instructions from the Bureau of Naviga- 
tion to deliver Armstrong to the receiving staticn at Philadelphia, 
Pa., but that he was reluctant to do so. Upon advice from the 
Bureau of Navigation the recruiting station at Baltimore accepted 
delivery of Armstrong, and the question presented is whether in the 
circumstances stated there should be deducted from the amount of 
the reward offered cost of transferring Armstrong and guard to the 
receiving station at Philadelphia, Pa., together with cost of guard’s 
return transportation, or whether there should be deducted only the 
cost of the prisoner’s transportation and subsistence en route to 
Philadelphia. 

Article 1697, Naval Regulations, provides that when a person has 
been declared a deserter a reward not exceeding $50 may be offered 
for the apprehension and delivery of such deserter to the custody of 
naval authorities, and there is included in naval appropriations for 
the year ending June 30, 1930, funds for “ apprehension and delivery 
of deserters and stragglers.” (45 Stat. 1460.) 

Payment of reward is authorized when the conditions of the offer 
of reward are complied with. (6Comp.Gen.479.) Where a deserter 
is delivered to naval authorities at a place other than that named in 
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the offer of the reward, the proper settlement i is to pay the reward 
less the expense of transporting ana cvbsisting thé prisoner and 
guard to the place named in the reward and return of guard. ‘Deci- 
sion Comptroller of the Treasury July 30, 1914, 70 MS. Comp. Dec. 
891. If otherwise payment is proper, which on the limited facts sub- 
mitted is not determined, the officer would seem to be entitled to pay- 
ment of the reward less what it would have cost to have made deliv- 
ery of the prisoner at the receiving station at Philadelphia (see 1 
Comp. Gen. 612), or the amount of the reward less cost of his own 
and the prisoner’s transportation and subsistence to the receiving 
station at the navy yard, Philadelphia, Pa., and his own return 
transportation and subsistence to Baltimore. 


(A-82362) 
TRANSPORTATION—DEPENDENTS OF ARMY OFFICER 


Where, under the act of May 18, 1920, 41 Stat. 604, an officer of the Army is, 
upon permanent change of station, furnished transportation in kind for his 
dependents for a part of the distance and request for transportation for the 
balance of the distance is refused, reimbursement of the commercial cost of 
travel of the dependents from the intermediate point to the ultimate 
destination may be made. 


Comptroller General McCarl to Col. George F. Hamilton, United States Army, 

July 11, 1930: 

There has been received your letter of June 5, 1930, requesting 
review of the settlement of May 29, 1930 (claim No. 0278145), which 
disallowed your claim for commercial cost of transportation of 
dependent (wife) from New York, N. Y., to Chicago, Ill., under 
change of station orders of December 7, 1929, as amended by orders 
of January 9, 1930, relieving you from duty at Los Angeles, Calif., 
directing you to proceed to San Francisco, Calif., and to sail on 
the transport scheduled to leave San Francisco for New York on or 
about March 1, 1930, and upon arrival at New York to proceed to 
Chicago and report to the commanding general Sixth Corps Area 
for assignment to duty in connection with recruiting. 

Indorsements on voucher submitted by you show your wife per- 
formed travel between old station, Los Angeles, and new station, 
Chicago, during the period from February 25, 1930, to May 3, 1930, 
and that rail transportation was furnished by the Government for 
that portion of the travel from Los Angeles to San Francisco, the 
travel from San Francisco to New York having been, apparently, 
performed with you on Army transport. 

Section 12 of the act of May 18, 1920 (41 Stat. 604), provides that 
when any commissioned officer having a wife or dependent child or 
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children, is ordered to make a. pefmanént change of station, the 
United Staies shall furnish transportation in kind to his new station 
for the wife and dependent child or children. 

The second paragraph of section 12 of the act of June 10, 1922 
(42 Stat. 631), provides: 


In lieu of the transportation in kind authorized by section 12 of an act 
* * * approved May 18, 1920, to be furnished by the United States for 
dependents, the President may authorize the payment in money of amounts 
equal to such commercial transportation costs when such travel shall have been 
completed. * * * 


You were entitled to transportation in kind for your wife from 
the old to the new station under the act of May 18, 1920, or, in lieu 
thereof, to payment of an amount in money equal to the commercial 
cost when the travel shall have been completed under the act of June 
10, 1922, but you were not entitled to transportation in kind from 
Los Angeles to San Francisco or to New York via San Francisco 
and the Panama Canal, under the 1920 act and to payment in money 
of the commercial cost for any portion of the authorized transporta- 
tion under the 1922 act. 

The Government has a right to furnish transportation in kind 
under the 1920 act notwithstanding the provisions of the act of 1922, 
and where the travel of dependents is required or authorized by the 
department by available Government means of transportation for 
the whole or a substantial portion of the distance, the officer has no 
right under the act of 1922, the Government having furnished trans- 
portation in kind for a portion of the distance. If the officer was 
refused transportation for the balance of the distance, reimbursement 
may be made under the act of 1920, of his actual cost, not exceeding 
the cost to the Government of furnishing him transportation in kind 
from the intermediate point to the ultimate destination. You do not 
state whether application was made for transportation of your wife 
from New York to Chicago. On a showing that such application was 
timely made, that transportation was not furnished, and the expense 
to which you were put for transportation of your dependents, further 
consideration will be given the matter. 

On the evidence presented the settlement was correct and is 
adhered to. 


(A-82563) 
PUBLIC BUILDINGS—REMODELING 


The appropriation for “ Remodeling, and so forth, public buildings,” being specif- 
ically to provide for adtlitional space in emergent conditions, is available 
for the cost of alterations and remodeling of space in the Treasury Building 
to make it available for use by the Office of the Supervising Architect, due 
to emergent conditions arising from the expansion of that office. 
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Comptroller General McCarl to the Secretary of the Treasury, July 15, 1930: 
There has been received your letter of July 9, 1930, as follows: 


The act of May 15, 1930, making appropriations for the Treasury and Post 
Office Departments, for the fiscal year ending June 30, 1931, contains the 
following item: 

“ Remodeling, and so forth, public buildings: For remodeling, enlarging, and 
extending completed and occupied public buildings, including any necessary and 
incidental additions to or changes in mechanical equipment thereof, so as to 
provide or make available additional space in emergent cases, not to exceed 
an aggregate of $25,000 at any one building, $500,000. 

Under the heading “ Public buildings, repairs, equipment, and general ex- 
penses,” in the same act, item “ Repairs and preservation,” there is a provision 
that of the sum appropriated for “ Repairs and preservation” not exceeding 
$24,500 may be utilized for the repair and preservation of the Treasury, 
Treasury Annex, Liberty Loan, and Auditor’s buildings in the District of 
Columbia. 

This appropriation obviously is not sufficient for extensive alterations and is 
intended only for the ordinary repair and preservation of the buildings specified. 
This item was formerly carried as an independent appropriation for the repair 
and preservation of the buildings named, but in latter years has been carried 
under the “ Repairs and preservation ” item. 

The growth of the Office of the Supervising Architect, since the passage of 
the public building act of May 25, 1926, and subsequent acts, has been un- 
usually rapid, and will continue to expand to the extent of possibly a hundred 
additional employees in the various branches of the service. The quarters 
occupied by the Office of the Supervising Architect have become more and more 
cramped, making efficient operation difficult. Such space as has been available 
in the Southern Railway Building for the Treasury Department has been 
utilized to capacity for the expansion of the architectural division, but other 
divisions, such as the mechanical engineering division, architectural engineering 
division, structural division, repair division, and maintenance division, have 
been unable to secure adequate quarters for expansion and are much handi- 
capped in carrying out their work. 

The completion of the Internal Revenue Building and the removal of certain 
activities of the Internal Revenue Bureau from the Treasury Building has pro- 
vided a certain amount of space which can be utilized, provided it can be 
altered and remodeled for use as office and drafting-room space, the space hav- 
ing previously been used for laboratories, storage, and filing space. 

The situation in regard to the proper functioning of the Office of the Super- 
vising Architect is acute, and the emergency is such that unless the vacated 
space above referred to can be made available for use, it will be necessary to 
Secure rented quarters for the necessary expansions. 

The item for “ Remodeling, enlarging, and extending completed buildings” 
is a lump-sum appropriation to make available additional space in emergent 
cases, not to exceed an aggregate of $25,000 at any one building. It is the 
thought of this department that this appropriation is available for the work 
in question, and vour consideration is respectfully requested as to whether you 
will offer any objection to the use of the “ Remodeling” appropriation for the 
necessary changes in the Treasury Building to make available additional space 
for the accommodation of the expanding forces of the Office of the Supervising 
Architect. 

In view of the fact that this space is required at the earliest possible time, it 
will be appreciated if your response hereto can be expedited. 


I do not understand that you contemplate any change in structure 
of the Treasury Building, but that what is intended is to make avail- 
able for proper office accommodation interior space which was, until 
recently, used for laboratory, storage, and filing purposes and which 
uses did not require the office accommodations ordinarily necessary 
and which will be now required, although it is intended to make the 
office accommodations such as will particularly meet the needs of the 
work of the Supervising Architect. 

73175°—31—3 
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While the appropriation for repairs and preservation of public 
buildings includes a specific provision for repairs and preservation 
of the Treasury Building, the general rule in the use of this appro- 
priation has been to restrict it so as to exclude payments thereunder 
for alterations or improvements of magnitude. 7 Comp. Dec. 684; 
2 Comp. Gen. 301. The present proposed alteration or remodeling 
may be viewed as due to the emergent conditions arising from the 
prior uses of the space and the needs of the Supervising Architect, 
and the appropriation for remodeling and enlarging public build- 
ings, being specifically to provide additional space in emergent cases, 
would appear to be the more specific appropriation and I have to 
advise that it is available accordingly. 


(A-32589) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ADJUSTMENT UNDER 
BROOKHART SALARY ACT 


The clear intent and purpose of the Brookhart Salary Act of July 3, 1930, 
46 Stat. 1003, effective from and after its date, considered as a whole, is to 
grant to all employees within the grades mentioned in the statute who were 
advanced less than two steps or salary rates effective July 1, 1928, in the 
grade held June 30, 1928, solely by reason of the provisions of the Welch 
Act of May 28, 1928, 45 Stat. 776, an additional step or salary rate in the 
grade held July 3, 1930, notwithstanding any change in status by promotion, 
demotion, allocation, reallocation, transfer, reinstatement, or otherwise— 
whether within the same grade or from one grade to another within the 
grade specified—which occurred in the interval between June 30, 1928, and 
July 3, 1930, provided only, that the grades held June 30, 1928, and the 
grades held July 3, 1930, are both within those mentioned in the act. 

Where an employee entitled to the benefits of the Brookhart Salary Act was 
on July 3, 1930, in a higher or lower grade than that held June 30, 1928, 
in which the steps or salary rates differ in amount from those in the grade 
held June 30, 1928, the employee is, nevertheless, entitled to an additional 
step or salary rate in the grade held July 3, 1930, even though the increase 
shall be more or less than the amount of the increase which would have 
been received had the employee received an additional step or salary rate 
on July 1, 1928, in the grade held June 30, 1928. 

All per-hour employees whose positions are in grades 1, 2, and 3 of the clerical- 
mechanical service, are entitled to an increase in compensation at the rate 
of 5 cents per hour under the provisions of the act of July 3, 1930, 
46 Stat. 1003, effective from and after its date, notwithstanding the employee 
may have received an efficiency promotion between June 30, 1928, and 
July 3, 1930. 

The application of the administrative provisions in the Brookhart Salary Act 
of July 3, 1930, 46 Stat. 1003, requiring automatic adjustments in salary 
rates of certain employees effective July 3, 1930, is mandatory in those 
field services coming within the purview of the act. 


Comptroller General McCarl to the President of the United States Civil 

Service Commission, July 16, 1930: 

There has been received your letter of July 11, 1930, requesting 
decision of a number of questions arising under the provisions of 
the act of July 3, 1930, Public No. 523, 46 Stat. 1003, amending the 
classification act of 1923, as amended. 
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The act of July 3, 1930, cited, known as the Brookhart Salary Act, 
amends section 13 of the classification act of 1923, as amended by the 
act of May 28, 1928, 45 Stat. 776, known as the Welch Act, by pro- 
viding an additional salary rate at the top of grades 1 to 5, inclusive, 
in the professional and scientific service; in all of the grades in the 
subprofessional service; in grades 1 to 12, inclusive, in the clerical, 
administrative, and fiscal service, and in grades 4 to 10, inclusive, 
in the custodial service, and increases the per hour rates of compen- 
sation for charwomen working part time whose positions are in grade 
2 of the custodial service and for positions in grades 1 to 3, inclusive, 
of the clerical-mechanical service. The act further provides as 
follows: 


The heads of the several executive departments and independent establish- 
ments of the Government whose duty it is to carry into effect the provisions of 
this act are hereby directed to so administer the same that employees whose 
positions are in the grades affected hereby, who were in said positions on June 
30, 1928, and who, under the act of May 28, 1928 (U. S. C., Supp. 3, title 5, 
sec. 678), did not receive an increase in salary the equivalent of two steps or 
salary rates in their respective grades shall be given such additional step or 
steps or salary rate or rates, within the grade, as may be necessary to equal 
such increase: Provided, That nothing herein shall prevent or operate to revoke 
the promotion or allocation for an employee to a higher salary rate or grade: 
Provided further, That nothing contained in this act shall operate to decrease 
the pay of any present employee, nor deprive any employee of any advance- 
ment authorized by law and for which funds are available. 

Sec. 2. The heads of the several executive departments and independent 
establishments are authorized and directed to adjust the compensation of 
certain civilian positions in the field services, the compensation of which was 
adjusted by the act of December 6, 1924 (43 Stat. 604), to correspond, so far 
as may be practicable, to the rates established by the act of May 28, 1928 
(U. 8S. C., Supp. 3, title 5, sec. 673), and by this act for positions in the 
departmental services in the District of Columbia: * 


The provision first above quoted specifically edits the increases 
provided for to employees who were in certain positions on July 3 
1930, the date of the act, and who were in said positions on June 30, 
1928. The words “said positions” refer to positions in any of the 
“ grades affected hereby ”; that is, the grades previously mentioned 
in the statute to which additional steps are added or the salary rates 
of which otherwise are increased. Therefore, only those officers and 
employees are entitled to the benefits of the act who, on June 30, 
1928, and, also, on July 3, 1930, date of the approval of the act, 
occupied positions within the above-mentioned grades. The words 
“two steps or salary rates in their respective grades” refer to the 
amount of the next two successive steps or salary rates above that 
held by the employee in the grade June 30, 1928, and not the steps 
or salary rates as fixed by the amendatory Welch Act effective July 
1, 1928, or by this amendatory Brookhart Act. See in this connection 
decision of June 2, 1928, 7 Comp. Gen. 760. 

There are two separate and distinct saving clauses contained in two 
separate and distinct provisos hereinbefore quoted, evidently in- 
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tended to cover two separate and distinct situations. Since the second 
proviso constitutes specifically a saving clause against loss of salary 
or authorized advancement of any present employee, the first pro- 
viso clearly intends something in addition, to wit, to save to em- 
ployees affected the benefits of any “ promotion or allocation for an 
employee to a higher salary rate or grade” and to require adjust- 
ments in salary rates under the terms of the amendatory Brookhart 
statute notwithstanding, and in addition to increases, if any, which 
resulted from promotion or allocation. The word “ promotion ” in 
the first proviso apparently has been used in its broadest sense and 
refers to both “ salary rate or grade ”; that is, “ promotion ” as here 
used means any advancement by administrative action either in 
salary rate in the same grade or from one grade to another. The 
word “allocation ” evidently was intended to have here the well de- 
fined meaning that has become attached to said term in the adminis- 
tration of the classification act, and includes any allocation or reallo- 
cation of the positions occupied by the employees on June 30, 1928, 
and July 3, 1930, provided said positions are within the grades men- 
tioned in the Brookhart enactment. 

It would seem to be the clear intent and purpose of this Brookhart 
Act, considered as a whole, to grant to all employees within the 
grades involved who were advanced less than two steps or salary 
rates effective July 1, 1928, in the grade held June 30, 1928, solely by 
reason of the provisions of the Welch Act of May 28, 1928, an addi- 
tional step or salary rate in the grade held July 3, 1930, notwithstand- 
ing any change in status by promotion, demotion, allocation, realloca- 
tion, transfer, reinstatement, or otherwise—either within the same 
grade or from one grade to another within the grades specified— 
which occurred in the interval between June 30, 1928, and July 3, 
1930, provided, only, that the grades held June 30, 1928, and the 
grades held on July 3, 1930, are both within those mentioned in 
the act. 

Where an employee entitled to the benefits of the statute was on 
July 3, 1930, in a higher or lower grade than the employee held June 
30, 1928, in which the steps or salary rates differ in amount from 
those in the grade held June 30, 1928, the employee is nevertheless 
entitled to an additional step or salary rate in the grade held July 
8, 1930, even though the increase shall be more or less than the amount 
of the increase which would have been received had the employee re- 
ceived an additional step or salary rate on July 1, 1928, in the grade 
held June 30, 1928. 

The status of all employees on detail June 30, 1928, and/or on 
July 3, 1930, shall be considered as in their regular positions from 
which detailed for the purpose of applying the provisions of this 
amendatory statute. 
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The adjustments in compensation authorized and required by the 
provisions of this amendatory act are not to be denied or withheld 
by reason of the average provision appearing in the annual appro- 
priation acts, 

The regular appropriations for personnel for the current fiscal 
year are available for payment of the increases in compensation 
authorized and required by the provisions of this act. If the regu- 
lar appropriation is insufficient, each of the departments and inde- 
pendent establishments affected should submit to the Congress 
through the Bureau of the Budget an estimate for such deficiency 
appropriations for the current fiscal year as may be necessary to cover 
the increases authorized by this act, and, of course, the estimates for 
the fiscal year 1932 also should be adjusted to provide for said 
increases. 

The specific questions submitted are stated and answered as 
follows: 

: 1. What is the effective date of salary increases provided for in the Brookhart 
ct? 

In the absence of any other effective date having been fixed in the 
act, July 3, 1930, the date of its approval, is the effective date. 


2. Assuming that an employee was on July 1, 1928, occupying a position 
affected by the Welch Act under which he received only one salary step increase 
would be entitled to a further increase under the Brookhart Act under the 
following conditions: 

(a) When he has had an administrative increase in salary in the same grade 
on or subsequent to July 1, 1928? 

(b) When he has had an increase in grade or grades, with or without change 
of salary, either by submission of a classification sheet involving changed duties 
or by appeal with or without changed duties? 

(c) When he has had an increase in salary from below to above the minimum 
of the new salary range, for example: 

When a CAF-5 or P-1 enmployee was increased from $1,920 to $2,100 on July 
1, 1928? : 

(d) When he has had a reduction in grade or salary or both under pro- 
visions of section 9 of the classification act of 1923? 

(e) When he has had a reduction in grade with or without change of salary 
by reason of change in duties or by reclassification of the same duties? 


This question will be answered on the assumption that the employee 
was in the service on July 3, 1930, in one of the grades specified in 
the act of said date. 

(a) Yes. 

(b) Yes. 

(c) No. In the illustration given the increase from $1,920 to 
$2,100, or $180, is the amount of the next two successive steps in said 
grades June 30, 1928, and as they were received automatically July 1, 
1928, solely by reason of the provisions of the Welch Act of May 28, 
1928, no additional step or salary rate is authorized under the terms 
of the Brookhart Amendatory Act. No person who received, under 
the Welch Act, an increase equal to two steps as they existed June 
30, 1928. is entitled to an increase under the Brookhart Act. 
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(d) Yes; the increase to be one step in the grade held on July 3, 
1930. 


(e) Yes; same as under (d). 


8. If an employee in grade P-4 or CAF-11 at $4,800 per annum was by the 
Welch Act placed in grade P-5 or CAF-12 at $5,000, would he receive an 
additional step? 


Yes; because the increase was the equivalent of only one step as 
the steps existed under grades P+4 and CAF-11 on June 30, 1928. 


4. If an employee who subsequent to July 1, 1928, became separated from the 
service and was later reinstated in the same or another department, would he 
receive an additional step— 

(a) In the same grade with same rate of compensation? 

(b) In the same grade with lower rate of compensation? 

(c) In a lower grade with same or different compensation? 

(d) In a higher grade with same or different compensation? 


Assuming that the employee was, on June 30, 1928, in a position 
within one of the grades mentioned in this act, that he was advanced 
only one step under the Welsh Act, and that, on July 3, 1930, he 
was in a position within one of the grades affected by this act, each 
of the four subdivisions of this question is answered in the affirmative. 


5. If an employee was transferred subsequent to July 1, 1928, from one 
department or independent establishment to another department or independent 
establishment, or within the same department or establishment, would he receive 
the additional step— 

(a) In the same grade with same rate of compensation? 

(b) In the same grade with lower rate of compensation? 

(c) In lower grade with same or different compensation? 

(d) In a higher grade with same or different compensation? 


This question is answered the same as question 4. 


6. Do employees who received one salary step increase July 1, 1928, and who 
have since been advanced to a higher grade receive a one salary step increase 
under any of the following circumstances: 

(a) Where he received a $60 increase under the Welch Act and has since been 
advanced to a higher grade having $100 steps’ 

(b) Where he received a $100 increase under the Welch Act and has since 
been advanced to a grade having $200 steps? 

(c) Where he has been advanced to a higher grade, but his present salary 
does not exceed the salary limit of the grade from which promoted? 


(a) Yes, (b) Yes, (c) Yes. 


7. Prior to July 1,.1928, the entrance salary of CAF-5 and P-1 was $1,860 
per annum. Would employees who were increased from $1,860 to the new 
minimum of $2,000 be eligible for increase one salary step? 


No. See answers to question 2 (c). 


8. Rates of compensation for classes of positions in grade 1, 2, and 8 of the 
clerical-mechanical service are increased 5 cents an hour by the act approved 
July 3, 1930. Under the Welch Act all positions in these three grades received 
a flat increase of 5 cents an hour. Since the act approved July 3, 1930, was 
apparently primarily intended to provide a second promotion step for those 
who received only one under the Welch Act, is the increase of 5 cents an hour 
provided in the act of July 3, 1930, to be construed as a second step increase 
for the personnel in the grades referred to and must all in those grades be given 
a flat increase of 5 cents an hour regardless of whether they have received an 
efficiency promotion since the passage of the Welch Act? No definite salary 
“steps” are provided in the law. 


Yes. 
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9. Are employees whose compensation on June 30, 1928, was above the aver 
age in a grade (for example, grade CU-4) and who received two-step increases 
on July 1, 1928, entitled to an additional step under the act approved July 3, 
1930, employees in the three lower steps of the grade having received three- 
step increases? 

No. These employees received more than one step July 1, 1928, 
solely by reason of the provisions ‘of the act of May 28, 1928, and 
the benefits of the present statute are limited to those who did not 
receive “the equivalent of two steps” July 1, 1928. 


10. Are the provisions of the Brookhart Act mandatory as to the field 
service? 


Yes. Section 2 of the statute uses the words “authorized and 
directed ” with respect to the duty of the administrative officers in 
adjusting salary rates in the field services. 


(A-32245) 
PAY—COURT-MARTIAL FORFEITURES—ARMY ENLISTED MEN 


Where an enlisted man of the Army charged with desertion was sentenced to 
forfeit two-thirds of his pay per month for three months, the forfeiture 
adjudged, not being expressed in dollars and cents, is construed, under the 
provisions of the Executive order of June 11, 1923, and the Manual for 
Courts-Martial, United States Army, 1928, to be two-thirds of the soldier’s 
base pay plus pay for length of service. 


Comptroller General McCarl to Capt. Warren A. Butler, United States Army, 
July 17, 1930: 


There has been received your letter of June 3, 1930, transmitting 
supplementary pay roll of Band, Fourteenth Cavalry, constituting 
the claim of Pvt. (First Class) Edward N. Jackson for pay from No- 
vember 19, 1929, date of return to military control following deser- 
tion, to April 30, 1930, and requesting decision whether the sentence 
of general court-martial approved January 18, 1930, directing for- 
feiture of two-thirds of his pay per month for three months, is legal, 
and, if so, whether his account should be settled in conformity with 
the rules set out in 24 Comp. Dec. 622. 

The notations on the voucher are as follows: 


Privates, first class.—Jackson, Edward N. Deserted the service at Ft. Des 
Moines, Iowa, September 14, 1929. Accts. at date of desertion settled on Vo. 
#175 accts. of Capt. W. A. Butler, FD mo Dec., 1929. No unsatisfied indebted- 
ness. Surrendered to M/C at Ft. Bliss, Texas, Nov. 19, 1929. Tried and 
convicted of desertion and sentenced to conf. H/L for 3 mos. and to forf. two- 
thirds of his pay per mo. for a like period, GCMO#9, Hq. 1st Cav. Div., Ft. 
Bliss, Texas, Jan. 18, 1980. Due US: Tel. $0.25, SC 259 P 921 A 4420-0; 
Trans $42.25 fr El Paso, Texas, to Des Moines, Iowa, furn. by J. W. Vann 
Capt. QMC (CAC) T/R-WQ-527, 555, Apr. 8, 1930, Appn. FD 700 P 5024 A 9-0; 
increased cost of sub $4.50 furn. by Maj. Carl Halla, FD at Ft. Bliss, Texas, 
April 8, 1930, appn. QM 6 P 4619 A 3-0; Troop Fd. Hq. Tr., 1st Cav. Div. Ft. 
Bliss, Tex., $0.48. Apptd. Pvt. 1 cl. fr. Pvt. and rated Sp. 6cl 0#6, April 14, 
1930. Due sol. pay fr. date of return to M/C. 











26 DECISIONS OF THE COMPTROLLER GENERAL 





The Adjutant General has informally reported that Jackson en- 
listed January 30, 1929, for three years. He returned to military 
control during the period of his enlistment and is entitled to have 
his pay computed from date of return to military control, subject, 
however, to such forfeiture as may be legally imposed by court- 
martial. A-30275, January 30, 1930, 9 Comp. Gen. 323. 

Jackson was tried by general court-martial for violation of the 
fifty-eighth article of war, reading as follows: 


Desertion—Any person subject to military law who deserts or attempts to 
desert the service of the United States shall, if the offense be committed in 
time of war, suffer death or such other punishment as a court-martial may 
direct, and, if the offense be committed at any other time, any punishment, 
excepting death, that a court-martial may direct. 


Article of War No. 45, 41 Stat. 796, provides: 


Mazimum limits.—Whenever the punishment for a crime or offense made 
punishable by these articles is left to the discretion of the court-martial, the 
punishment shall not exceed such limit or limits as the President may from 
time to time prescribe: * * * 


The maximum punishment for the offense of desertion, where the 
soldier surrenders after an absence of more than 60 days, is fixed by 
section 104c, Manual for Courts-Martial, United States Army, 1928, 
as dishonorable discharge and forfeiture of all pay and allowances 
due and to become due, and confinement at hard labor not to exceed 
one and one-half years. 


Executive Order No. 3864, dated June 11, 1923, provides as follows: 


I. Under authority of Article of War No. 45, as amended by an act of Con- 
gress approved June 4, 1920, the Executive order of December 10, 1920, pre- 
scribing the maximum limits of punishment of soldiers is amended, effective 
September 1, 1923, by adding to Article III thereof the following section: 

Sec. 3. Within the maximum limits prescribed herein, a sentence of for- 
feiture will be expressed in even dollars, or if for a period longer than one 
month, in even dollars per month, based upon the soldier’s base pay and pay 
for length of service. Should the sentence carry a reduction in grade the for- 
feiture will be based on the pay of the reduced grade. 

Each monthly forfeiture will be charged against the monthly pay of the sol- 
dier, beginning with the first day of the month in which the sentence is promul- 
gated, and will become and remain a fixed indebtedness to the United States 
until satisfied. 

II. By virtue of the powers in me vested as President of the United States 
of,America, and pursuant to article 38 of Chapter II of an act of Congress 
entitled “An act to amend an act entitled ‘An act for making further and 
more effectual provision for the national defense, and ior other purposes,’ ap- 
proved June 3, 1916, and to establish military justice,” approved June 4, 1920 
(41 Stat. 759), I hereby modify as set out in the following changes the rules 
of procedure in cases before courts-martial and courts of inquiry in the Army 
of the United States, contained in the Manual for Courts-Martial in force and 
effect on and after February 4, 1921, and prescribe them as so modified and 
direct them to be published for the government of all concerned. These changes 
will be in force on and after September 1, 1923. 

Appendix 13. Change Forms 1, 2, 3, 4, and 8 to read as follows: 

1, To have dollars of his pay detained. 

2. To have dollars per month for 

3. To forfeit dollars of his pay. 

4. To forfeit dollars per month for months. 

8. To be confined at hard labor, at such place as the reviewing authority may 


direct, for months and to forfeit dollars per month for a like 
period. 











months detained. 























DECISIONS OF THE COMPTROLLER GENERAL 27 


The requirement, thus made effective September 1, 1923, pursuant 
to law, is that, within the maximum limits prescribed, a sentence of 
forfeiture will be expressed in even dollars, and the rules of pro- 
cedure prescribe use of definite words in the sentence to accomplish 
such result. These conditions are incorporated in paragraph 104-c 
and appendix 9 of Manual for Courts-Martial, United States Army, 
1928, promulgated as Executive order of November 29, 1927, and by 
Army ‘Regulations 35-2460. The sentence of the court-martial in 
question reads as follows: 


To be confined at hard labor at such place as the reviewing authority may 
direct, for three (3) months, and to forfeit two-thirds of his pay per month for 
a like period. 


The form of sentence prescribed for confinement at hard labor and 
forfeiture of pay is set out in Appendix 9-8, reading: 


To be confined at hard labor, at such place as the reviewing authority may 
direct, for months and to forfeit dollars per month for a like 
period. 


The forfeiture adjudged is not expressed in dollars and cents as 
required by the court-martial manual, but under the rule of computa- 
tion established by paragraph 104-c the amount adjudged is construed 
to be two-thirds of the soldier’s base pay plus pay for length of 
service, being two-thirds of $21, pay of private serving in first 
enlistment, or $14 per month for three months, a total forfeiture of 
$42. Under the limitations fixed in the present Executive regula- 
tions the decisions with respect to forfeitures imposed pursuant to 
prior Executive regulations are not controlling. ‘ The present pro- 
visions were designed to secure certainty in the amount of forfeitures 
and where the language of a sentence does not follow the prescribed 
form, if the sentence, in the language used, under the rules now in 
effect in the Manual for Courts-Martial can be made certain as to 
amount in operation and is otherwise within the limits fixed it must 
be given effect. In such a case the departure from the prescribed 
language is a matter of form not of substance. Accordingly, you are 
advised that the court-martial checkage on the voucher should be 
made in the amount of $42. 


(A-32572) 


ACCOUNTING—FUNDS SEIZED BY PROHIBITION AUTHORITIES 


Funds coming into the hands of Federal prohibition officers in the enforcement 
of the national prohibition laws, which can not be identified as belonging to 
anyone, or if identified, may be regarded as forfeited moneys received for 
the use of the United States under section 3617, Revised Statutes, and as 
such are properly for depositing and covering into the Treasury as miscel- 
laneous receipts. 
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Comptroller General McCarl to the Secretary of the Treasury, July 18, 1930: 
There has been received your letter of July 9, 1930, as follows: 


There is transmitted herewith a copy of a letter addressed to the Treasurer 
of the United States by Louis E. Graham, United States attorney, Pittsburgh, 
Pa., under date of June 13, 1930, with which was enclosed $24 in cash, stated to 
have been used as evidence in the trial of the case entitled United States vs. 
William Connors et al., No. 658, Criminal, United States District Court for the 
Westeri District of Pennsylvania. It appears that this money was thrown out 
of a prohibition agent’s car by Mr. A. C. Milner while he was being taken to 
the police station. Mr. Milner has been sentenced to serve two years in the 
penitentiary at Atlanta. 

Upon recommendation of the Bureau of Prohibition, the above-mentioned sum 
of $24 was covered into the Treasury as trust fund receipts under the title 
“Deposits of unclaimed moneys of individuals whose whereabouts are un- 
knewn.” A question has arisen, however, as to whether moneys of this char- 
acter should be carried in this trust fund, or covered into the general fund of 
the Treasury as “ Miscellaneous Receipts—Forfeitures, unclaimed funds.” 

An expression of your views concerning the matter will be appreciated. 


In view of the fact that the money can not be identified as belong- 
ing to Mr. Milner, and if so belonging to him must be considered as 
having been forfeited, said money may be regarded as moneys re- 
ceived for the use of the United States under section 3617, Revised 
Statutes, coming into the hands of the prohibition authorities in the 
enforcement of the national prohibition laws, and as such properly 
may be considered as for disposition by depositing and covering into 
the Treasury as miscellaneous receipts. 

If, as you state, the amount of $24 has been covered into the 


Treasury as receipts under the trust fund receipt title “Deposits of 
unclaimed moneys of individuals whose whereabouts are unknown,” 
the proper action should be taken by appropriate warrant or other- 
wise, to cover the same into the general fund of the Treasury as 
“ Miscellaneous receipts—Forfeitures, unclaimed funds.” 


(A-21625) 
RETIREMENT—UNIFORM RETIREMENT DATE 


Employees becoming eligible for retirement for the first time on July 1, 1930, 
under the provisions of the civil retirement act, as amended by the act 
of May 29, 1930, 46 Stat. 468, may, under the provisions of the uniform 
retirement date act of April 23, 1930, 46 Stat. 253, be retired effective only 
on August 1, 1930, that is, the retired pay status begins August 1, 1930. 

Under the provisions of the uniform retirement date act of April 23, 1930, 46 
Stat. 253, an employee who becomes of retirement age on the last day of 
a month should commence to draw retired pay or annuity on the next 
day, that is, the first day of the following month, but an employee who 
becomes of retirement age on the first day of a month, should, under the 
terms of said statute, continue on active duty during that entire month 
and commence to draw retired pay or annuity on the first day of the 
following month. 


Comptroller General McCarl to the Secretary of the Interior, July 22, 1930: 
There has been received your letter of July 3, 1930, inclosing letter 
to you from Acting Commissioner of Pensions dated June 26, 1930, 
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copies of administrative orders issued June 6, 1930, and June 12, 
1930, copy of decision of this office dated June 11, 1930, addressed 
to the Secretary of the Navy, and copy of your letter of June 24, 
1930, relative to the retirement of an employee of this office. 

It is understood from the entire file presented that you have some 
doubt as to the effective date of retirement of a person attaining 
retirement age whose birthday is the first day of a month. 

In your administrative order issued June 12, 1930, under the civil 
retirement act, as amended by the act of May 29, 1930, 46 Stat. 468, 
the following paragraph appears with reference to the uniform 
retirement date act of April 23, 1930, 46 Stat. 253: 


The said act must be regarded as a law of general application to be read in 
connection with the special laws appertaining to the several retirement systems 
for Federal personnel. Giving effect to its provisions, it follows that anyone 
who would be otherwise eligible for retirement on July 1, 1930, will not be 
subject to retirement on annuity until August 1, 1930. To avoid confusion 
and unnecessary correspondence respecting this feature of the law, it is re- 
quested that the employees under your jurisdiction be appropriately advised. 


You refer to my letter of June 5, 1930, advising that there appeared 
no conflict between the said statute and a proposed administrative 
order in which it was provided as follows: 

1. In the case of an employee becoming eligible for retirement on annuity 


under the provisions of section 1 of the act of May 29, 1930, the annuity shall 


commence on the ist day of the month following the month in which eligibility 
is reached. 


This rule is applicable whether the birth date or other date of eligibility falls 
upon the first, the fifteenth, or other day of the month. In this class of cases, 
no credit shall be given under the provisions of section 5 of the act of May 29, 
1930, for the period between the date of eligibility for retirement and the date 
of commencement of annuity. 7 

You refer, also, to decision of this office dated June 11, 1930, 
A-32117 (9 Comp. Gen. 512), addressed to the Secretary of the Navy, 
wherein your said administrative order or regulation was referred 
to and its rules applied in answering certain questions submitted by 
the Secretary of the Navy. Also, you quote a portion of that de- 
cision in support of the principle that persons becoming eligible for 
retirement on the first of the month should be retired effective the 
first of the following month. 

The letter of the Acting Commissioner of Pensions addressed to 
you quotes the following from decision of this office dated June 11, 
1930, to the Secretary of the Navy: 


With reference to question (b), it may be said that the effective date of all 
retirements, including those for disability and after 30 years’ service, after 
July 1, 1980, shall be effective only on the first day of a month, that is to say, 
the active status is to terminate with the last day of a month and the retired 
status to begin with the first day of the succeeding month, * * *. In cases 
in which the President heretofore has acted or hereafter may act approving 
the retirement as effective on any day during a month other than the first 
day thereof, after July 1, 1930, the retirement will be effective from the first 
day of the next succeeding month without further action by the President. 
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You conclude your letter as follows: 

As it now appears that there may have been some misunderstanding as to the 
practical effect of the order [of June 6, 1930] I should be pleased to have an 
expression of your views on the subject. 

It is not believed there has been any misunderstanding as to the 
practical effect of the proposed order issued by you June 6, 1930. 
The second administrative order or regulation issued June 12, 1930, 
was not submitted to this office, and there has not otherwise been pre- 
sented for decision the question now presented as to the effective date 
of retirement of persons first becoming eligible on July 1, 1930. I 
see no conflict between the letter to you of June 5, 1930, relative to 
the proposed administrative order which was issued June 6, 1930, 
and any portion of the decision of this office dated June 11, 1930, 
addressed to the Secretary of the Navy. The portion quoted by the 
Acting Commissioner of Pensions refers exclusively to cases where 
administrative action and presidential approval are necessary to 
place the officer on the retired list after July 1, 1930, and had no 
relation to persons becoming eligible for retirement on or prior to 
July 1, 1980. 

The effective date of retirement of persons first becoming eligible 
for retirement on July 1, 1930, under the provisions of the civil 
retirement act as amended by the act of May 29, 1930, effective July 1, 
1930, is August 1, 1930, as has been set forth in the above quotation 
from the administrative order of June 12, 1930. In your submission 
you state: 


It is the established practice under the civil service retirement law, as is 
understood to be the case also in the Army and Navy, to place the individual 
on retired pay on the anniversary of his birth when he has completed the statu- 
tory age for active service, which, in law, is considered as completed on the 
day preceding the anniversary of a birth. Therefore, in case a person’s birth- 
day is the first day of a month, he completes his active service on the pre- 
ceding day, which would be the last day of the preceding month, and he would 
be placed on retired pay on the first day of the next month, that is, on his 
birthday, except for the provisions of the act of April 23, 1930. The term 
“retirement,” as used in that act, undoubtedly means the date when retired 
pay begins, and not the date of completion of active service. In the order 
referred to this department followed the letter of the said act, having some 
doubt whether the strict letter or merely its purpose should be applied. It was 
concluded that following the letter would be more defensible and probably 
safer administration, especially in case an employee should insist upon his 
strict legal right to the postponed retirement. * * 


The uniform retirement date act of April 23, 1930, 46 Stat. 253, 
provides that retirement “shall take effect on the first day of the 
month following the month in which said retirement would otherwise 
be effective.” Your interpretation of the word “retirement ” as thus 
used in said statute is correct. While an employee may cease active 
duty at the close of business on the day preceding the anniversary of 
uuis birth, his actual “retirement” does not occur until the anni- 
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versary of his birth or his “ birthday.” Therefore, an employee who 
becomes of retirement age on the last day of a month—that is to say, 
whose birthday is on the last day of a month—would, under the pro- 
visions of said statute, commence to draw retired pay on the first 
day of the following month. However, an employee who becomes of 
retirement age on the first day of a month does not become eligible 
for retirement at the close of business on the last day of the pre- 
ceding month, although he might have ceased active duty at that 
time, but not until the first day of the month, which is his birthday, 
and should, under the terms of the act of April 23, 1930, continue on 
active duty during that entire month and commence to receive retired 
pay or annuity on the first day of the following month. 


(A-32514) 
LEASES—PAYMENT OF RENT TO AGENT OF LESSOR 


The incorporation in a lease of a provision directing payment of rent to a 
designated agent of the owner does not constitute a power of attorney nur 
an assignment of the claim within the contemplation of section 3477, Re- 
vised Statutes, and when a lease is so drawn payment may be made to the 
designated agent. 


Comptroller General McCarl to the Secretary of State, July 22, 1930: 
There has been received your letter of July 3, 1930, as follows: 


There is inclosed a copy of a telegram from the American consul general at 
Shanghai, China, requesting authority to insert in the lease being entered into 
for the occupancy of the Kalee Hotel at Shanghai for office and residence pur- 
poses by the consulate general and certain other United States Government 
offices in Shanghai a provision for the payment of the rent at the end of each 
month by the Department of State to the Irving Trust Company of New York 
for the account of the National Commercial Bank at Shanghai. The Irving 
Trust Company is the representative of the National Commercial Bank, which 
owns the Kalee Hotel. 

The consul general says that the discounts of a five-day draft in payment of 
rent by demand draft on New York will incur a loss of one-half of 1 per cent, 
and that he considers the above a practical and economical suggestion. 

I should be glad to know whether you perceive any objection to the inclusion 
of the above-mentioned provision in the lease indicated. An early decision 
would be appreciated. 


Section 203, title 31, of the United States Code, section 3477, 
Revised Statutes, provides: 

All transfers and assignments made of any claim upon the United States, or 
of any part or share thereof, * * * and all powers of attorney, orders, or 
other authorities for receiving payment of any such claim, * * * shall be 
absolutely null and void, unless they are freely made and executed in the pres- 
ence of at least two attesting witnesses, after the allowance of such a claim, the 


ascertainment of the amount due, and the issuing of a warrant for the payment 
thereof. * .* ® 


When a lease is executed by the agent of the lessor under a proper 
power of attorney, it has been held that the rent may be paid to the 
agent lessor. But where a lease has been negotiated by the owner, 
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a power of attorney given to a third person to collect the rent is null 
and void unless executed in accordance with section 203, title 31, of 
the United States Code, supra, 9 Comp. Dec. 611; 5 Comp. Gen. 749. 

However, in the case submitted by you, it is understood that it is 
proposed to incorporate in the lease itself a direction that payment 
be made to the Irving Trust Co. of New York for the account of the 
lessor, the National Commercial Bank of Shanghai. The incorpora- 
tion of such a provision in the lease does not constitute a power of 
attorney nor an assignment of a claim within the contemplation of 
section 203, title 31, of the Code, supra, and if the lease be so drawn, 
payment may be made to the agent so named, such a situation being 
considered similar to that in which the agent executes the lease. 
5 Comp. Gen. 749. 


(A-32598) 
PAYMENTS, ADVANCE—NEWSPAPERS, MAGAZINES, PERIODICALS 


The act of June 12, 1930, 46 Stat. 580, authorizing advance payments for news- 
papers, magazines, and periodicals from appropriations available therefor 
without regard to the provisions of section 3648, Revised Statutes, does not 
authorize the purchase of, or subscription to, newspapers not otherwise 
authorized by law to be purchased or subscribed to, nor the purchase of, 
or subscription to, magazines or other periodicals except such as may be 
shown to be required for official use and for which an appropriation is 
available, but does permit the establishment of the official need by evidence 
other than the written certificate of the head of the department or estab- 
lishment. It seems clear that the act of March 4, 1915, 38 Stat. 1049, 
requiring certification in writing by the respective heads of the executive 
departments and other Government establishments that the subscriptions 
for periodicals are for official use was superseded by the act of June 12, 
1930. 


Comptroller General McCarl to the Secretary of the Navy, July 22, 1930: 


I have your letter of July 11, 1930, as follows: 


Decisions of your office under the provisions of the act of March 4, 1915 (38 
Stat. 1049; Title 31, sec. 5380, U. S. C.), hold that the validity of an advance 
payment for periodicals is dependent upon a certificate in writing, signed by 
the head of the department or other Government establishment, that the peri- 
odicals are for official use. y 

Section 5 of the act of March 4, 1915, reads as follows: 

“That hereafter subscriptions to periodicals, which have been certified in 
writing by the respective heads of the executive departments and other Gov- 
ernment establishments to be required for official use, may be paid in advance 
from appropriations available therefor.” 

The act approved June 12, 1930 (Public, No. 347, Seventy-first Congress), 
provides: 

“That subscription charges for newspapers, magazines, and other periodicals 
for official use of any office under the Government of the United States or the 
municipal government of the District of Columbia may be paid in advance from 
appropriations available therefor, notwithstanding the provisions of section 
8648 of the Revised Statutes (United States Code, Title 31, sec. 529).” 

In view of the fact that the later statute does not require the head of an 
executive department or other Government establishment to certify in writing 
that the newspapers, magazines, and other periodicals are required for official 
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use, it is requested that you inform the Navy Department whether advance 
payments for newspapers, magazines, and other periodicals for official use of 
the Navy will be approved without a certification by the Secretary of the Navy 
that they are so required for official use. 


The act of March 4, 1915, 38 Stat. 1049, created an exception to 
the inhibition against advance payments contained in section 3648, 
Revised Statutes, as to periodicals which have been certified in writing 
by the administrative heads of the executive departments or other 
Government establishments to be required for official use, but did 
not remove the restriction against advance payments for newspapers. 
The act of June 12, 1930, 46 Stat. 580, authorizes payment in ad- 
vance for newspapers, magazines, and other periodicals notwithstand- 
ing the provisions of section 3648, Revised Statutes, and while the act 
of 1915 is not specifically repealed therein, it is clearly the legislative 
intent that such act be regarded as superseded. 

Answering your question specifically, you are advised that advance 
payments for newspapers, magazines, and periodicals for official use 
are authorized from appropriations available therefor without a cer- 
tificate by the respective heads of the executive departments or other 
Government establishments that they are required for official use. 

While the act of June 12, 1980, does not authorize the purchase of 
or the subscription to newspapers not otherwise authorized by law to 
be purchased or subscribed to, nor the purchase of or the subscription 
to magazines or other periodicals except such as may be shown to be 
required for official use and for which an appropriation is available, 
it does permit the establishing of the official need by evidence other 
than the written certificate of the head of the department or estab- 
lishment. 


(A-82117) 
RETIREMENT—UNIFORM RETIREMENT DATE—RESERVISTS 


Under the terms of the act of April 23, 19380, 46 Stat. 253, all transfers of 
members of the Fleet Naval Reserve and the Fleet Marine Corps Reserve 
to the retired list after July 1, 1930, may be made effective only on the 
first day of a month, not earlier than the first day of the month following 
the month in which the reservist became eligible for such transfer, and 
retired pay and allowances in accordance with their ranks or rating and 
length of service as determined by the Navy Department at time of transfer, 
are authorized only from and after the first day of the month on which such 
transfer to the retired list may lawfully be made effective. 


Comptroller General McCarl to the Secretary of the Navy, July 23, 1930: 
There has been received your request of June 30, 1930, for decision 

as to the effective date of retirements after July 1, 1930, of members 

of the Fleet Naval Reserve and Fleet Marine Corps Reserve trans- 
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ferred to the retired list in accordance with the provisions of section 
2 of the act of May 23, 1930, 46 Stat. 375, providing as follows: 


All transfers of enlisted men of the Navy or Marine Corps to the Fleet Naval 
Reserve or Fleet Marine Corps Reserve created by the acts of August 29, 1916, 
and February 28, 1926, and all transfers of members of the Fleet Naval Reserve 
or Fleet Marine Corps Reserve to the retired list heretofore or hereafter made 
by the Navy Department shall be conclusive for all purposes and all men so 
transferred shall from date of transfer be entitled to pay and allowances in 
accordance with their ranks or rating and length of service as determined by 
the Navy Department at time of transfer. 


The act of April 23, 1930, 46 Stat. 253, provides as follows: 


That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for what- 
ever cause retired, shall take effect on the first day of the month following the 
month in which said retirement would otherwise be effective, and said first 
day of the month for retirements hereafter made shall be for all purposes in 
lieu of such date for retirement as may now be authorized; except that the 
rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this act had not been enacted. 

Seo. 2. This act shall become effective July 1, 1930. All laws or parts of 
laws, in so far as in conflict herewith, are repealed. 


There is, in reality, no conflict between the acts of April 23, 1930, 
and May 23, 1930, supra. The former fixes a uniform retirement 
date for all retirements as “the first day of the month following the 
month in which said retirement would otherwise be effective.” Sec- 
tion 2 of the later statute was intended to provide, primarily, that 
the determination or finding by the Navy Department of eligibility 
for transfers from the regular service to the reserves and from the 
reserves to the retired list should be conclusive for all purposes and 
not subject to objection on questions of longevity, rank or rating, or 
otherwise. The administrative action authorizing transfer from the 
reserves to the retired list would be subject to the provisions of the 
act of April 23, 1930, supra. That is to say, prior to July 1, 1930, 
transfers of reservists to the retired list could have been made effec- 
tive by administrative action on any day of the month the reservist 
became eligible, whereas all transfers from the reserves to the retired 
list effective after July 1, 1930, may be made effective only on ‘the 
first day of a month not earlier than the first day of the month fol- 
lowing the month in which the reservist became eligible for such 
transfer, and retired “pay and allowances in accordance with their 
ranks or rating and length of service as determined by the Navy 
Department at time of transfer ” are authorized only from and after 
the first day of the month on which such transfer to the retired list 
may lawfully be made effective. Any case in which the Navy De- 
partment has, subsequent to July 1, 1930, made the transfer of the 
reservist to the retired list effective on any day during a month other 
than the first, the retired pay and allowances will be authorized only 
from the first day of the following month. 
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(A-32541) 
CONSULAR SERVICE—REFUND OF PASSPORT FEES 


The $9 fee required by section 1 of the act of June 4, 1920, 41 Stat. 750, to be 
collected for each passport issued is both for a service rendered and a 
privilege granted, and when said fee is paid at the time of filing of the 
application for a passport, but no passport is issued on account of the 
applicant having made other arrangements, the fee thus paid may be 
refunded. 


Comptroller General McCarl to the Secretary of State, July 23, 1930: 

There have been received your letters of May 9, 1930, and May 29, 
1930 (file FA-130, Martello, Rosa), and letter of May 21, 1930 (file 
FA-~130, Jones, Robert T.) with inclosures relative thereto, request- 
ing decision whether you are authorized to instruct the respective 
American consuls general at Naples and London to refund $9 col- 
lected from Miss Rosa Martello on April 2, 1925, at the American 
consulate at Naples, and $18 collected from Robert T. Jones and 
his wife, Florence Phillips Jones, on June 21, 1927, at the American 
consulate at London, for passports which were never issued. 

You state with reference to the fee collected from Miss Martello, 
now deceased, that— 


It appears that Miss Martello made application for an American passport for 
return to the United States on April 2, 1925; that she paid the amount of ten 
dollars for such application and passport and that she subsequently decided 
not to return to the United States, and married Mr. Alessandro Colangelo, who 


now requests refund of the amount of nine dollars paid by his wife, now 
deceased. 


In reference to the fees collected from Mr. and Mrs. Jones, it ap- 
pears from a copy of the letter of April 11, 1930, from the American 
consul general at London, that— 


I have the honor to refer to the applications for passports made at this 
consulate general on June 21, 1927, by Robert T. Jones and his wife Florence 
Phillips Jones, upon which the $10 fees were paid, but the passports never 
issued as the applicants failed to submit photographs. 

On April 8, 1980, Mr. Jones made a new application for a passport, and 
having paid an additional $10 in connection therewith, requests a refund of 
the passport fees paid by himself and his wife on June 21, 1927. He states that 
he and his wife did not follow up their previous application, as their plans were 
changed and they did not require passports at that time. 


Previous decisions of this office have dealt with refunds of fees 
improperly collected as a result of error or neglect on the part of the 
officers or employees of the consulates and with those cases where 
through neglect on the part of or accident to the alien the passport 
has been lost or no use has been made of the visa. In the former type 
of cases it has been uniformly held that the fees collected may be 
refunded, the principle involved being that the fee exacted is for both 
a service rendered and a privilege granted, and that the United States 
should not retain the fee when through fault of its officers or em- 
ployees the service is defective, with consequent failure of the privi- 
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lege. See 3 Comp. Gen. 115. In the latter class of cases where the 
applicant is responsible for the failure to obtain the benefits from 
the fees paid the decisions have been to the effect that the fees may 
not be refunded. However, it is to be noted that where decisions 
have been rendered in these various types of cases the passports had 
been actually issued to the applicant; that is, the service for which 
the fee was collected had been rendered. 

In the submitted cases, while the applications had been made 
for passports none had been issued for the reason that the applicants 
had in the meantime made other arrangements subsequent to the 
filing of said applications. 

Section 1 of the act of June 4, 1920, 41 Stat. 750, provides that: 

From and after the 1st day of July, 1920, there shall be collected and paid 


into the Treasury of the United States quarterly a fee of $1 for Prt each 
application for a passport and $9 for each passport issued * * 


In the cases here involved no passports were issued, chameipisntly 
no service was rendered nor privilege conferred for the $9 fees paid 
by the applicants. Clearly the intention of the statute is that no 
fee for a passport shall be collected unless the passport is actually 
issued. Therefore refund may be made by the consuls concerned, 
who should take a receipt therefor and claim credit in their accounts 
current for said sums. See decision to you of August 21, 1928, 
A-24113. 


(A-32524) 


RETIREMENT—UNIFORM RETIREMENT DATE—ADMINISTRATIVE 
DISCRETION 


In cases where the controlling statute authorizes fixing the effective date of 
retirement of an officer or employee by administrative action and/or presi- 
dential approval, the earliest effective date for retirement that may be 
fixed administratively under the provisions of the act of April 23, 1930 
(46 Stat. 253), is the first day of the month following the month in which 
the officer or employee becomes eligible for retirement, but where retire- 
ment is in the administrative discretion after becoming eligible, if a later 
first day of a month is fixed, the purpose and intent of said statute is ful- 
filled if the retirement is made effective on the first day of the month so 
administratively fixed, rather than the first day of the following month. 


Comptroller General McCarl to the Secretary of the Navy, July 25, 1930: 


Consideration has been given to your letter of July 3, 1930, as 
follows: 


There is forwarded herewith a copy of a letter dated June 30, 1930, from the 
Secretary of the Navy to the President, transmitting for the consideration and 
action of the President the records and papers listed therein, together with 
the recommendation of the Secretary of the Navy as to the action to be taken 
in each case. The President’s action, dated July 1, 1930, appears on page 6 
of the inclosure. 

Particular attention is invited to cases 12 and 15 appearing on page 4 of 
the inclosure, from which it will be noted that the applications of Capt. Franck 
T. Evans, U. 8. Navy, and Commander William H. Toaz, U. 8S. Navy, for 
transfer to the retired list after 30 years’ service were recommended for ap- 
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proval by the Secretary of the Navy effective September 1, 1930, and November 
1, 19380, respectively, and that such recommendations have been approved by 
the President. 


In view of the President’s action in the cases of Captain Evans and Com- 
mander Toaz, the Navy Department requests an advance decision by .the 
Comptroller General of the United States upon the question as to the effective 
date of retirement for pay purposes of Captain Evans and Commander Toaz 
under the act of April 23, 1930 (Public, No. 165-7ist Congress), providing for 
a uniform retirement date for all Federal personnel. 

The act of April 23, 1930 (46 Stat. 253), fixes “the 1st day of the 
month following the month in which said retirement would otherwise 
be effective ” as the effective date of all retirements in the Federal 
service. The primary purpose was to fix a uniform retirement date 
on the first day of a month. The earliest retirement date authorized 
where there is an administrative discretion would be the first day of 
the month following the month in which the officer or employee be- 
comes eligible for retirement. In cases where the controlling statute 
authorizes the fixing of an effective date of retirement by administra- 
tive action and/or presidential approval, rather than upon the hap- 
pening of some contingency, and a day is administratively fixed on 
the first day of a month later than the first day of the month follow- 
ing the month in which the employee first becomes eligible, the pur- 
pose and intent of the act of April 23, 1930, has been fulfilled if 
retirement is made effective on the first day of the month fixed by 
administrative authority, rather than the first day of the following 
month. 

You are advised, therefore, that the retirement of Captain Evans 
will be effective September 1, 1930, and that of Commander Toaz 
November 1, 1930; that is to say, the retired pay will begin on said 
dates, respectively. 


(A-32599) 


PAY—RETAINER—TRANSFERRED MEMBER, FLEET NAVAL 
RESERVE 


Under the act of May 23, 1930, 46 Stat. 375, making transfers to the Fleet 
Naval Reserve, and transfers of such reservists to the retired list of the 
regular Navy “conclusive for all purposes,” there are necessarily excepted 
from such clause cases of fraud, and a. transfer of one who does not have 
an enlisted status in the Navy is properly for questioning in the audit. 


Comptroller General McCarl to the Secretary of the Navy, July 26, 1930: 
There has been received your second indorsement, July 11, 1930, 
of letter of officer in charge of retainer pay division as follows: 


Subject: Austin, Peter, 101 33 16 A. S. FNR F-4-c, retired. 
Reference: 
(a) Act of May 23, 1930, Pub. No. 244. 
(b) Letter of the Acting Secretary of the Navy, February 25, 1928. 
(ec) Opinion of the Judge Advocate General of the Navy, November 17, 1927. 
(d) Decision of the Comp. Genl. of the U. S., May 4, 1928, A -22516. 
(e) Letter of the commandant, Navy Yard, Wash., D. C., dated February 
12, 1930. ' 
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1. On March 12, 1928, the above-named man was reported transferred to the 
Fleet Naval Reserve, class F—4—c, in accordance with reference (b), and placed 
on the retired list for physical disability on February 12, 1930, in accordance 
oe reference (e). Transcript of his naval service has been furnished as 
ollows: 


Deductions Sorvice for transfer 
Enlisted Discharged 


aecoocoe 


> 


1 None. 


2. Reference (c) states that the above-named man was tried and convicted 
by general court-martial on July 9, 1925, and sentenced to three years confine- 
ment, dishonorable discharge, and accessories. On September 15, 1927, a board 
of medical survey found him to be suffering from dementia precox, origin in 
the line of duty, not the result of his own misconduct, and recommended that he 
be discharged from the naval service and retained in St. Elizabeths Hospital. 
The naval medic:! officer at St. Elizabeths Hospital, in forwarding the recom- 
mendation to the department, suggested that, if practicable, the legal aspects 
of his case be reviewed with a view to his possible transfer to the Naval 
Reserve. 

3. Reference (c) concludes that the Secretary of the Navy might either 
permit Austin to remain in St. Elizabeths Hospital until the unexpired portion 
of his sentence is completed and dishonorable discharge executed or he may 
remit the unexpired portion of said sentence, including the dishonorable dis- 
charge, and transfer him to the Fleet Naval Reserve, or take such other action 
as he may deem advisable. In accordance with this opinion, reference (b) was 
issued on February 25, 1928, directing the transfer of the above-named man 
to the Fleet Naval Reserve. Upon receipt of the transfer pay accounts, the 
officer then in charge of the retainer pay division submitted the case to the 
Comptroller General of the United States for an advance decision. In his 
request three questions were raised: First, as to whether Austin was eligible 
for transfer to the Fleet Naval Reserve because of his mental incompetency 
at the time of transfer; second, whether he was eligible because of the fact 
that the enlistment in which he was serving at the time of his conviction by 
the general court-martial had expired before the unexpired portion of the sen- 
tence had been remitted and his transfer to the Fleet Naval Reserve directed ; 
and, third, if Austin was entitled to retainer pay as a transferred member of 
the Fleet Naval Reserve should his pay be based on the rating of water tender, 
second class, which he held at the time of his trial, or apprentice seaman, the 
rating to which reduced by general court-martial. In reply to this request, the 
Comptroller General held that in view of the mental incompetency of Austin 
he was not eligible for transfer to the Fleet Naval Reserve, also that the law 
contemplates an enlisted man must be in a pay status at the time of transfer to 
the Fleet Naval Reserve. Since Austin’s enlistment expired on December 19, 
1927, his pay status ceased on that date, and the remission of the unexpired 
portion of his sentence on February 25, 1928, did not restore him to duty and 
to a pay status. He was, therefore, not receiving any pay when he was trans- 
ferred to the Fleet Naval Reserve on March 12, 1928. Section 2 of reference 
(a) provides that all transfers of men to the Fleet Naval Reserve and to the 
retired list heretofore made by the Navy Department shall be conclusive for 
all purposes, and it now becomes necessary to consider the opening of a pay 
account for Austin. 

4. In view of the fact that he was not an enlisted man of the Navy at the 
time of the attempted transfer to the Fleet Naval Reserve, it is requested that 
the officer in charge of the retainer pay division be advised as to whether or 
not Austin is considered as being within the provisions of reference (a) and 
entitled to retainer pay from date of attempted transfer to the Fleet Naval 
Reserve and retired pay from date of retirement. 
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In the third paragraph of your indorsement you state: 


8. It is the view of the Navy Department that the transfer of Austin to 
class F-4—c, Fleet Naval Reserve, on March 12, 1928, and his subsequent 
transfer to the retired list for physical disability on February 12, 19380, have 
been validated by section 2 of the act of May 23, 1930, and that he accordingly 
is entitled to pay from date of said transfer to the Fleet Naval Reserve and to 
retired pay from date of said retirement. The Navy Department contemplates 
issuing instructions to this effect to the officer in charge retainer pay division, 
Bureau of Supplies and Accounts, but before doing so requests an early expres- 
sion of the Comptroller General’s views in the matter. 


Section 2 of the act approved May 23, 1930, 46 Stat. 375, provides: 


All transfers of enlisted men of the Navy or Marine Corps to the Fleet 
Naval Reserve or Fleet Marine Corps Reserve created by the acts of August 29, 
1916, and February 28, 1925, and all transfers of members of the Fleet Naval 
Reserve or Fleet Marine Corps Reserve to the retired list heretofore or here- 
after made by the Navy Department shall be conclusive for all purposes, and 
all men so transferred shall from date of transfer be entitled to pay and 
allowances in accordance with their ranks or rating and length of service as 
determined by the Navy Department at time of transfer. 


It is understood the action of the Secretary of the Navy in remit- 
ting the unexpired portion of Austin’s sentence did not affect Austin’s 
rating of apprentice seaman to which reduced by the sentence, and 
that that was his rating as “determined by the Navy Department at 
time of transfer.” Such being the case, the measure, or monthly 
rate, of retainer pay to which he would be entitled if considered as 
transferred to the Fleet Naval Reserve, is one-third of $21 plus 
permanent additions by reason of 16 years’ longevity ($7 plus 25 per 
cent of $21) or $12.25, which is also the rate of his retired pay. 

Austin was not an enlisted man of the Navy at the date of his 
purported “transfer” to the Fleet Naval Reserve February 25, 1928, 
his enlistment having expired December 19, 1927, while in confine- 
ment in prison pursuant to sentence of a naval court-martial. If 
under the law for transfer of enlisted men of the Navy to the Fleet 
Naval Reserve and section 2 of the act of May 23, 1930, the Navy 
Department has “transferred” or shall “transfer” persons not hav- 
ing an enlisted status in the Navy to the Fleet Naval Reserve, the act 
of May 23, 1930, does not “validate” such action; it makes such 
action “conclusive for all purposes ” with the necessary exception, 
always present in statutes appertaining to expenditures of public 
funds, of cases of fraud. Should payments be made under the pur- 
ported “transfer” of Austin February 25, 1928, at the rate herein 
indicated they will be passed to the credit of the disbursing officer. 


(A-32763) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—CHARWOMEN 


The per hour rates fixed by the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1008, at 50 and 55 cents, are the only rates fixed by statute on and after 
July 8, 1980, for positions of charwomen working part time, and head 
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charwomen, respectively, whose positions are in grade CU-2, superseding 
the rates fixed by the Welch Act of May 28, 1928, 45 Stat. 776, and the 
increased rates fixed by the Brookhart Salary Act are payable regardless 
of the status of the employees on June 30, 1928. 


Comptroller General McCarl to the Architect of the Capitol, July 26, 1930: 
There has been received your letter of July 25, 1930, as follows: 


There will be presented to you by Mr. Clark, of this office, the question as 
° to whether or not charwomen under the Office of the Architect of the Capitol 
are entitled to 50 cents per hour and head charwomen to 55 cents per hour, 

as provided in the act of July 3, 1980. (Public, No. 523, Tist Congress.) 

The classification of employees of this office was effected by the provisions 
of the legislative pay act of 1929 (Public, No. 17, 7ist Congress). It has been 
contended that employees of this office are not affected by the act of July 3, 
1930, as they were not under classification at the time of the effective date 
of the act of May 28, 1928, which was July 1, 1928. 

A ruling on this matter at your very earliest convenience will be appre- 
ciated, as we are now in process of making up our pay rolls for the last half 
of July and these rolls must be in the hands of the disbursing officer not later 
than next Monday the 28th. 


The Brookhart Salary Act of July 3, 1930, 46 Stat. 1003, amends 
section 13 of the original classification act of March 4, 1923, as 
amended by the act of May 28, 1928, 45 Stat. 776, “to change the 
salary rates under certain grades therein to read as follows: 

os » * a = * * 























CUSTODIAL SERVICE 


“Grade 2 * * * Provided, That charwomen working part time be paid 
at the rate of 50 cents an hour and the head charwomen at the rate of 55 cents 
an hour.” 


On and after July 3, 1930, the per hour rates thus fixed at 50 and 
55 cents per hour are the only rates fixed by statute for the positions 
of charwomen working part time and head charwomen, respectively, 
whose positions are in grade CU-2, and the rates of 45 and 50 cents 
per hour, respectively, fixed in the act of May 28, 1928, are no longer 
effective. The employees under the office of the Architect of the 
Capitol were not subject to the classification act on June 30, 1928, 
but the provisions of the classification act were made applicable to 
the employees in the office of the Architect of the Capitol by section 
8 of the act of June 20, 1929, 46 Stat. 38. 

Answering your question specifically, you are advised that char- 
women working part time and head charwomen whose positions are 
in grade CU-2, under the office of the Architect of the Capitol, are 
entitled to salary rates of 50 and 55 cents per hour, respectively, on 
and after July 3, 1930. 


(A-82295) 


MEDICAL AND HOSPITAL TREATMENT—NAVAL OFFICERS 





Whether an officer of the Navy is “on duty ” within the meaning of section 1586, 
Revised Statutes, is a question of fact and may not be determined solely 
by the fact that the officer has been given oral permission to leave his ship 
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or station for a period of 24 hours or less; and a constructive-duty status 
does not exist when the prospective duration of the absence or the distance 


from the post of duty to the place visited negatives the possibility of the 
performance of duty. 


Comptroiler General McCarl to the Secretary of the Navy, July 28, 1930: 

There has been received your request for decision whether under 
section 1586, Revised Statutes (U.S. C., Title 34, sec. 921), an officer 
of the Navy or Marine Corps who has been given permission to leave 
his ship or station for a period of 24 hours or less may be considered 
in a duty status and therefore entitled in case of need to necessary 
civilian medical and hospital treatment at Government expense, pro- 
vided the facilities of the medical department of the Navy are not 
available. 

The question which you present is stated to have arisen because 
of a conflict between a conclusion of the Secretary of the Navy of 
August 27, 1925, as published on page 167 of the Laws Relating to 
the Navy, Annotated Supplement 1929, and Bureau of Medicine and 
Surgery Circular Letter, dated January 15, 1930. 

The conclusion of the Secretary of the Navy dated August 27, 
1925, File 9438-212, stated as applying 1 Comp. Gen. 440, and 23 
Comp. Dec. 543 and distinguishing 17 Comp. Dec. 472 and 19 Comp. 
Dec, 383 is stated as follows: 


Enlisted men on liberty granted for a period of 24 hours, and officers who 
have been given permission to leave their ship or station for 24 hours or less, 
may be considered in a duty status and therefore entitled to necessary civilian 
medical attendance and treatment, provided the facilities oe the Medical Depart- 
ment of the Navy are not available. 


The Bureau of Medicine and Surgery has stated in paragraph 2 
of the circular letter of January 15, 1930, its interpretation of the 
holding of the law officers of the Government under section 1586, 
Revised Statutes, as follows: 


In the absence of naval medical facilities, officers of the Navy and Marine 
Corps are entitled to civilian medical treatment at Government expense when 
in a duty status. An officer is not on duty within the purview of section 1586, 
Revised Statutes, when he is absent from his post of duty for his own pleasure 
or convenience, regardless of the time for which he is absent; nor can an officer 
while so absent be placed in a duty status by action of his superior officers for 
the purpose of having his medical bills defrayed by the Government. (See 5 
Comp. Gen. 862 and 7 Comp Gen. 314.) 


So much of the above- quoted circular as states an officer on leave of 
absence can not be placed in a duty status by action of his superior 
officer for the purpose of having his medical bills defrayed by the 
Government is in accord with the cited decisions: 5 Comp. Gen. 862 
and 7 Comp. Gen. 314, and the decision of the Court of Claims 
February 20, 1928, in the case of Morrow v. United States, 65 Ct. 
Cls, 35. 
Section 1586, Revised Statutes, provides that: 


Expenses incurred by any officer of the Navy for medicines and medical at- 
tendance shall not be allowed unless they were incurred when he was on duty, 
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and the medicines could not have been obtained from naval supplies, or the 
attendance,of a naval medical officer could not have been had. 


The statute plainly and positively prohibits the allowance for medi- 
cal attendance to officers of the Navy incurred when not on duty. 
The question whether an officer is on duty is one of fact to be deter- 
mined by the circumstances in each case. 

The theory of a constructive-duty status while absent on “ pass ” 
was evolved in the Army and applied in connection with bounty 
claims growing out of the Civil War. A pass permitted absence from 
post of duty for a short period not exceeding 24 hours. The benefi- 
ciary of the permit was not removed from the list of men “ present 
for duty ” on the muster roll, the permission to be absent for a short 
time being of such a character as not to interfere with the perform- 
ance of duty; as a matter of fact the man or officer was usually within 
reach of the provost marshals who would communicate to him the 
need of his presence with his organization, as is the situation now in 
the case of a shore-liberty party. However, by reason of the present 
means of transportation time alone can no longer be accepted as the 
sole test of a constructive-duty status and where injury or illness 
occurs at such a distance from station while on a pass of 24 hours or 
Jess as to negative the possibility of the performance of duty, there 
is no constructive-duty status. In decision of February 18, 1922, 1 
Comp. Gen. 440, 441, it was said: 


In these cases of civilian medical and hospital treatment of Army personnel 
while voluntarily away from posts of duty the theory of a constructive-duty 
status when absent on a “pass” of short duration is predicated on the avail- 
ability of the man and the presumption that he would return to his post of duty 
before the expiration of his pass should an emergency requiring his presence 
arise. When, therefore, the prospective duration of the absence and [or] the 
distance from the post of duty to the place or places actually or impliedly 
authorized to be visited indicates that no service is expected and that none 
can be rendered, the theory of a constructive-duty status falls. * * *. 


In the case considered in 1 Comp. Gen. 440, the Army officers were 
injured about 80 miles from their duty station. In A-16739, January 
6, 1927, where the rule stated in 1 Comp. Gen. 440 was applied, the 
reserve officer was injured while on an oral pass with permission to 
go to his home, a distance of 100 miles. The case considered in 
A-18078, dated April 14, 1928, was that of an Army officer injured 
while absent from his post of duty by oral permission of his com- 
manding officer with permission to visit a point 38 miles from his 
station. In a recent decision, A-31757, May 22, 1930 (9 Comp. Gen. 
482), it was held that an enlisted man of the Navy injured 86 miles 
from his post of duty while on liberty could not be considered as in a 
constructive-duty status when injured. 

In view of the fact that officers of the Navy are not continually in 
the performance of actual duty and may be orally granted permission 
to leave the ship or station without interference with their routine 
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duties for periods not exceeding 24 hours; in consonance with the 
cited decisions such officers may be considered as constructively “ on 
duty ” within the meaning of section 1586, Revised Statutes, if the 
permitted absence does not exceed 24 hours, and if during such ab- 
sence from ship or station their whereabouts are known and it is 
fairly practicable to secure their return for the performance of duty 
should their presence be required. Where in such a case the officer’s 
whereabouts are unknown to his commanding officer, or he has gone 
beyond the limits of the city or post in which his ship or station may 
be, he is not in fact or constructively “on duty.” 

The circumstances necessitating treatment may be for considera- 
tion. (19 Comp. Dec. 635.) The cause of an illness or the character 
of an illness may be such that it would have normally manifested 
itself and has no relation to the leave of absence, and hence is properly 
for the Government. Injury, on the other hand, primarily is con- 
nected with the leave of absence, and if the facts show the occurrence 
as related exclusively to the leave of absence such as from the nature 
of what engaged in at the time—the treatment necessitated is not 
authorized at public expense—but if the occurrence is a normal hap- 
pening—such as an accident while traveling to or from post of duty, 
by the breaking of equipment, collision without negligence, etc.—the 
treatment at public expense appears proper. 

The quoted portion of the circular letter of the Bureau of Medicine 
and Surgery to the extent indicated herein has given the decisions of 
this office too narrow an interpretation; on the other hand, the con- 
clusion of the Secretary of the Navy, as stated on page 167 of the 
Laws Relating to the Navy, Annotated Supplement, 1929, has stated 
the exception too broadly and without reference to the limitations 
suggested by 1 Comp. Gen. 440 and subsequent decisions of this office. 

Your question is answered accordingly. 


(A-82688) 


RETIREMENT, CIVILIAN—RETENTION BEYOND AGE LIMIT— 
NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS 


A civilian employee of the Government, regardless of age, is not eligible for 
retirement on account of age, nor required to be automatically separated 
from the service, under the provisions of the civil retirement act, as 
amended by the act of May 29, 1930, 46 Stat. 468, until 15 years of service 
has been completed. 

Unless and until the status of member employees of the National Home for 
Disabled Volunteer Soldiers—that is, employees who are also inmates—is 
otherwise determined by competent authority as not coming within the 
terms of the civil retirement act of May 29, 1930, 46 Stat. 468, which 
specifically includes “employees * * * of the National Home for Dis- 
abled Volunteer Soldiers,” retirement deductions should be made from the 
compensation of all employees of the home, both member and nonmember 
employees, 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 

30, 1930: 

There has been received letter dated July 17, 1930, from Gen. 
George H. Wood, president of the board of managers of the National 
Home for Disabled Volunteer Soldiers, requesting decision of three 
questions involving the status of employees of the National Home 
for Disabled Volunteer Soldiers, under the provisions of the civil 
retirement act of May 29, 1930, 46 Stat. 468. 

Subsection (b) of section 3 of the retirement act of May 29, 1930, 
effective July 1, 1930, for the first time has extended the benefits and 
obligations of retirement to “such employees * * * of the 
National Home for Disabled Volunteer Soldiers, * * * whose 
tenure of employment is not intermittent nor of uncertain duration.” 

The first question is stated in paragraph 3 of the submission as 
follows: 


8. There are some employees who are more than 70 years of age, but who 
have not had 15 years’ service. For example, there is a chaplain who was 
appointed as such to date from December 1, 1915, and who will not have com- 
pleted 15 years’ service until November 30, 1930. His age is 85 years. Heis a 
veteran of the Civil War, active, fully able to perform his duties, and for nearly 
15 years has been a faithful and efficient officer. What is his status under the 
retirement act? If he were eligible for retirement and desired to continue for 
another two years his retention would be recommended without hesitation. 


Section 1 of the retirement act of May 29, 1930, supra, provides in 
part as follows: 

All employees to whom this act applies who, before its effective date, shall 
have attained or shall thereafter attain the age of 70 years and rendered at 


least 15 years of service, computed as prescribed in section 5 of this act shall 
be eligible for retirement on an annuity as provided in section 4 hereof: * * *., 


Section 2 of the same act under the heading “Automatic separa- 
tion,” provides in part as follows: 


All employees to whom this act applies shall, on arriving at the retirement age 
as defined in the preceding section, and having rendered 15 years of service, be 
automatically separated from the service, and all salary, pay, or compensation 
shall cease from that date, and it shall be the duty of the head of each depart- 
ment, branch, or independent office of the Government concerned to notify such 
employees under his direction of the date of such separation from the service at 
least 60 days in advance thereof: 2, 


Similar provisions appeared in the earlier retirement act of July 3, 
1926, 44 Stat. 904, which was construed and applied in decision of 
this office dated November 27, 1926, 6 Comp. Gen. 366, wherein it 
was held as follows (quoting from syllabus) : 


A civilian employee of the Government who has arrived at the age of retire- 
ment as fixed by the act of July 3, 1926, 44 Stat. 904, but who has not rendered 
15 years of service, is not automatically separated from the service but may be 
paid for any service rendered thereafter until separated therefrom by adminis- 
trative action, operation of law, or otherwise. 


The same conclusion may be reached in the instant case under the 
terms of the act of May 29, 1930. That is to say, in this case, the 
chaplain, regardless of his age, is not eligible for retirement on 
account of age nor required to be separated from the service under 





DECISIONS OF THE COMPTROLLER GENERAL 45 


said act until he shall have completed 15 years’ service, which will 
be at the close of business November 30, 1930. His retirement on 
account of age, if his status is then otherwise within the terms of the 
retirement act, and he has not previously been separated from the 
service, or retained under the terms of the last proviso of the first 
paragraph of section 2 of the retirement act, should be made effective 
December 1, 1930. See act of April 23, 1930, 46 Stat. 253. 

The second question is found in paragraph 4 of the submission as 
follows: 


4. There are other employees—probably a considerable number—who have 
not reached the age of 70, but who when they do reach that age will not have 
had 15 years’ service. Many of them are efficient employees and it is desired 
to retain them in the service. In the case of such employee should deduction 
on account of retirement be made? 


The decision quoted in answer to question 1 is equally applicable 
in answering this question. The employees mentioned will be eligi- 
ble for retirement on account of age only upon completion of 15 
years’ service. Retirement deductions must be made from the com- 
pensation of such employees for periods on and after July 1, 1930. 

The third question is whether employees who are, also, members 
of the home come within the terms of the civil retirement act as 
amended May 29, 1930, necessitating retirement deductions to be 
made from their compensation. 

There has been related in the submission something of the history 
of the policy pursuant to which members of the home have been 
furnished employment, and as to their rates of compensation and 
receipt of allowances in kind, etc. There has been mentioned also the 
distinction made between member and nonmember employees in 
certain salary statutes and in the act of July 3, 1930, 46 Stat. 1016, 
providing in section 4 for the transfer of the personnel of the home 
to the Veterans’ Administration, section (b) thereof providing: 


Such of the personnel as are not inmates of any of the branches of the Na- 
tional Home for Disabled Volunteer Soldiers may by Executive order, be given 
a civil-service status in accordance with the laws relating thereto upon such 
terms and conditions as the President may direct. * * 


The statements in the submission would seem to indicate, also, 
that the tenure of employment of all member employees is not neces- 
sarily intermittent, nor of uncertain duration. That is to say, the 
fact that employees are members or inmates of the home does not 
of itself justify classifying such employment as “intermittent nor 
of uncertain duration ” within the meaning of the retirement act. 

No distinction has been made in the civil retirement act between 
member and nonmember employees of the National Home for Dis- 
abled Volunteer Soldiers. The distinction made between member 
and nonmember employees in the salary statutes and in tle act of 
July 3, 1930, relative to providing a classified civil-service status, 
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may not be accepted as controlling the status of the employees under 
the civil retirement act. That is to say, the salary rate is not a 
controlling factor in determining retirement status, and the retire- 
ment act specifically includes both classified and unclassified 
employees. 

While the right to retirement benefits is not for the final decision 
of this office, unless and until the status of these member employees 
of the National Home for Disabled Volunteer Soldiers is otherwise 
determined by competent authority as not coming within the terms 
of the retirement act, retirement deductions should be made from the 
compensation of all employees of the National Home for Disabled 
Volunteer Soldiers, both member and nonmember employees. 


(A-32719) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ALLOCATIONS AND 
REALLOCATIONS—ADJUSTMENT IN COMPENSATION 


Adjustments in compensation rates necessary because of the allocation or 
reallocation of a position may be based on the salary rate being received 
by the employee in the grade from which allocated or reallocated on the 
date notice of the allocation or reallocation is received in the adminis- 
trative office, the new rate in the grade to which allocated or reallocated 
to be effective from the first day of that month under the general rule. 


Comptroller General McCarl to the Secretary of State, July 31, 1930: 


Consideration has been given to your letter of July 23, 1930, as 
follows: 





Effective as of July 1, 1930, an employee of this department was notified 
that, under efficiency rating, she would be promoted from $1,920 in grade 4 of 
the clerical, administrative, and fiscal service, to $2,040 in that grade. At 
that time an appeal was pending at the Personnel Classification Board for an 
allocation to grade 5. On July 11 the allocation requested was approved and 
was received in the department on July 19, thereby becoming effective July 1. 
It will be noted that this appeal was based upon no material change in duties, 
but was submitted in an effort to secure an allocation for the position commen- 
surate with the duties involved. 

The department would like to be advised as to whether, under the action 
of the Personnel Classification Board, the promotion to $2,040 must be revoked 
and the employee advanced from her previous salary of $1,920 in CAF-4 to the 
initial salary of $2,000 in CAF-5, or whether, in view of the fact that the 
department’s action in promoting the employee was actually prior to the action 
of the Personnel Classification Board, the employee may be advanced to $2,100, 
there being no salary step in CAF-5 equal to $2,040. 


The definite rule has been in force since September 1, 1926, that 
the effective date, for pay purposes, of the reallocation of a position 
from one grade to another, finally approved by the Personnel Classi- 
fication Board, is the first day of the month in which notice of 
the board’s final approval is received in the administrative office. 
6 Comp. Gen. 202; id. 355. 
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This rulé was stated by this office in order to simplify the account- 
ing involved, and there was no intent that the rule should be so 
applied as to lose to an employee the benefit of an administrative 
promotion made effective on the first day or thereafter during the 
month prior to receipt in the administrative office of the notice of the 
reallocation. It has been recognized as proper and legal, under the 
terms of the original classification act as amended, and as in line with 
the general purpose of the exceptions of the average provision appear- 
ing in the annual appropriation acts, to fix the salary of an employee 
upon allocation, reallocation, or transfer to a higher or lower grade, 
so as to prevent or minimize loss of salary to the employee. Where 
the change is from a lower to a higher grade with overlapping salary 
rates, as in the present instance, and there is no salary rate in the 
higher grade exactly corresponding to the salary rate being received 
in the lower grade, the next higher rate in the higher grade has been 
recognized as payable. 6 Comp. Gen. 413, 414; 8 id. 393; id. 400; 9 
id. 80; id, 193. 

As to allocations of new positions and reallocations of existing 
positions, it is reasonable to conclude that this principle may be 
applied as of the date notice of the allocation or reallocation is 
received in the administrative office from the Personnel Classification 
Board, the new rate to be effective from the first day of that month 
under the general rule. 


Therefore the salary rate of the employee to whom you refer, effec- 
tive July 1, 1930, is $2,100 per annum, which is the next higher rate 
in grade CAF-5 above $2,040 per annum, the rate being received July 
19, 1930, as in grade CAF-4, when notice of the reallocation was 
received in the administrative office. 


(A-82748) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—JURISDICTION OF 
PERSONNEL CLASSIFICATION BOARD—BROOKHART SALARY 
ACT 


There is no authority in the Personnel Classification Board, under the terms 
of the original classification act of 1923, or as amended, to create new 
grades or classes of positions, such as “ Monotype keyboard operator” 
and “ Monotype casterman,” each with a range of compensation not within 
the range prescribed in the classification act of 1923, as amended, for any 
grade or class. 

Employees who received only one step or salary rate on July 1, 1928, under the 
provisions of the Welch Act of May 28, 1928, 45 Stat. 776, in the grade 
held June 30, 1928, and who, subsequently, have been transferred to a grade 
created by the Personnel Classification Board without authority of law, 
are entitled to an additional step or salary rate effective July 3, 1930, 
under the terms of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1003, in the grade from which transferred, provided such advancement 
does not exceed the maximum salary rate of that grade. 
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Comptroller General McCarl to the Secretary of the Interior, July 31, 1930: 
Consideration has been given to your letter of July 23, 1930, as 
follows: 


In accordance with the powers vested in the Personnel Classification Board 
by section 4 of the classification act of 1923 a new group of positions known 
as the monotype-operation group was added by that board on April 15, 1929, 
to the groups already established in the classification act of 1923, above referred 
to. The positions in this new group are monotype casterman, with a salary 
range of $1,500 to $1,800, symbol No. M-8, and monotype-keyboard operator, 
with a salary range of $1,680 to $1,980, symbol No. M-10. 

To the above new group of positions two employees of this department were 
transferred on March 1, 1930, from grade CAF-2, one to grade M-8, without any 
change of salary, and the other to M-10, with an increase of $120 per annum. 
Each of these two employees received only one step of $60 per annum under the 
Welch Act. 

In view of the fact that the act of July 3, 1930, known as the Brookhart 
Salary Act, did not mention the monotype-operation classes established by the 
Personnel Classification Board, your decision is requested as to whether either 
or both of the above-mentioned employees are now entitled to a further increase 
in salary of one step of $60 per annum under the Brookhart Salary Act, effective 
July 3, 1930. 


The creation of new grades of employees designated as “ Mono- 
type-keyboard operator” and “ Monotype casterman,” each with a 
range of compensation not within the range prescribed in the classi- 
fication act of 1923, as amended, for any grade or class, was consid- 
ered by this office as unauthorized in decision of June 29, 1929, 
A-27506, to the Secretary of Agriculture, it being said— 


Evidently the board is relying primarily on the last sentence of the quotea 
paragraph from section 4 for its authority in this instance. Analyzing the sec- 
tion with reference to the present matter, it is only reasonable to conclude that 
there was no purpose or intent by the enactment of said sentence to vest in the 
Personnel Classification Board the power or authority to create new ranges of 
compensation in addition to the various ranges prescribed by the classification 
act for the grades therein established, but contemplated only that the board 
was to determine the proper assignment or allocation of any new position to 
an existing range of compensation as prescribed for some grade in the classi- 
fication act, whenever the administrative office so requested, in cases where the 
administrative office was unable itself to make a definite recommendation with 
respect thereto. The Congress evidently foresaw that occasions would arise 
necessitating the creation of new positions the duties of which were not de- 
scribed in the classification act under any of the various grades therein estab- 
lished, and imposed the duty and responsibility on the board, upon the request 
of the administrative office, to determine finally in which of the established 
ranges of compensation the new positions should be allocated. There was evi- 
dently no intent to empower the board to create or establish new ranges of 
compensation; that is, ranges not specified in the act—either with or without 
the request of the administrative office. That the Congress did not intend to 
invest the board with any authority to make changes in rates or ranges of 
compensation but intended that with respect to such matters the board should 
only submit its recommendations to the Congress for consideration as to whether 
there should be any changes in the law is indicated by section 12 of the classi- 
fication act, which provides: 

“That it shall be the duty of the board to make a study of the rates of com- 
pensation provided in this act for the various services and grades with a view 
to any readjustment deemed by said board to be just and reasonable. Said 
board shall, after such study and at such subsequent times as it may deem 
necessary, report its conclusions to Congress with any recommendations it may 
deem advisable.” 


The conclusion of that decision is strengthened by the fact that the 
Congress has not provided for such a grade, class, or salary range in 
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the Brookhart Salary Act of July 3, 1930 (46 Stat. 1003), amending 
section 13 of the original classification act of 1923, as amended by the 


act of May 28, 1928, “ to change the salary rates under certain grades 
thereunder.” 


Accordingly the two employees you mention should be considered 
as remaining in grade CAF-2 for the purpose of applying the pro- 
visions of the Brookhart Salary Act and applying the general prin- 
ciples of that act, as stated in the decision of this office dated July 16, 
1930, A-32589, 10 Comp. Gen. 20, you are advised that as the two 
employees in question received only one step or salary rate in the 
grade held June 30, 1928, they are entitled to an additional step or 
salary rate in the grade held July 3, 1930, to wit, grade CAF-2, pro- 
vided that such advanceient does not exceed the rate of $1,800 per 
annum, the maximum rate prescribed for grade CAF-2 by the 
amendatory Brookhart Salary Act. 


(A-32808) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


It is proper to make the adjustments in the field services affected by the Brook- 
hart Salary Act of July 3, 1930, 46 Stat. 1008, where the grade and/or 
salary rate held June 30, 1928, corresponded with, or was within, a grade 
and/or salary range prescribed by the original classification act, and the 
grade and/or salary rate held July 3, 1930, corresponded with, or was 
within, a grade and/or salary range prescribed by fhe Brookhart Salary 
Act. If, under administrative regulations, a position was allocated or 
placed by administrative action in a field grade and/or salary range 
corresponding to a particular grade as prescribed by the original classifica- 
tion act as of June 30, 1928, or by the Brookhart Salar) Act as of July 3, 
1930, that allocation or placement must control. 

All employees in a field service wherein compensation rates were adjusted, or 
authorized to be adjusted, under the terms of the act of December 6, 1924, 
43 Stat. 704, who, solely because of administrative action, did not receive, 
effective July 1, 1928, under the terms of the Welch Act of May 28, 1928, 
45 Stat. 776, the equivalent of as much as two steps or salary rates in their 
respective grades as they existed June 30, 1928, are entitled to such addi- 
tional step or steps or salary rate or rates as they existed on July 3, 1930, 
as may be necessary—together with the amount of the increase received 
July 1, 1928, under the terms of the Welch Act—to equal the amount of the 
two steps or salary rates in the grade-as they existed June 30, 1928. 
(Amplified by 10 Comp. Gen. 63; id. 69.) 

Employees in the field service whose positions are in grades comparable with 
grades 1, 2, and 8 of the custodial service as prescribed by the classification 
act for the departmental service (except charwomen whose positions are 
in grades comparable with grade 2 of the custodial service), or in other 
grades not affected, are not entitled to the benefits of the Brookhart Salary 
Act. 

Charwomen working part time and head charwomen in the field service whose 

positions are comparable with similar positions in the departmental service 

which have been allocated in grade Cu2, are all entitled to the rates of 50 

and 55 cents per hour, respectively, which are the only rates authorized 

by statute for such positions on and after July 3, 1930. 
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Comptroller General McCarl to the Secretary of the Treasury, August 1, 1930: 


Consideration has been given to your letter of July 24, 1930, as 
follows: 


Reference is made to section 2 of the act of July 3, 1930, known as the 
“Brookhart Salary Act,” which reads in part as follows: “The heads of the 
several executive departments and independent establishments are authorized 
and directed to adjust the compensation of certain civilian positions in the 
field services, the compensation of which was adjusted by the act of December 
6, 1924 (43 Stat. 704), to correspond, so far as may be practicable, to the rates 
established by the act of May 28, 1928 (U. S. C., Supp. 3, title 5, sec. 6731), 
and by this act for positions in the departmental services in the District of 
Columbia.” 

In your decision of the 16th instant in reply to the following question pre- 
sented by the President of the U. 8. Civil Service Commission, “ Are the pro- 
visions of the Brookhart Act mandatory to the field services,” you replied 
“ Section 2 of the statute uses the words ‘ authorized and directed’ with refer- 
ence to the duty of the administrative officers in adjusting salary ranges in the 
field services.” 

In accordance with your decision persons occupying positions allocated to 
grades 1, 2 and 3 of the Custodial Service, or who are in comparable positions 
are not entitled to an increase by reason of the fact that no additional step 
was added to these grades. 

Positions in the Custodian Service, which are authorized by the Secretary 
for the care, maintenance, and repair of Federal buildings under the control of 
the Treasury Department, and the compensations of which are paid from the 
appropriation “ Operating force for public buildings,” have not been classified 
or allocated to specific grades under the Act of December 6, 1924, as amended 
by the act of May 28, 1928. The following language appears in the Brookhart 
Act and previous legislation: “are authorized and directed to adjust the com- 
pensation of certain civilian positions in the field services to correspond so far 
as may be practicable to the rates established by.” The department has not 
considered it practicable to allocate these positions to grades under the acts 
. in question because of the peculiar conditions in the field and because it has 
not been considered that the salary ranges authorized in the legislation referred 
to have been sufficiently broad to cover the different types of positions required 
in the operation of the department’s property. Such positions have, however, 
been allocated to salary ranges approved by the Secretary. 

There is inclosed a statement showing the present salary range of the various 
positions in the Custodian Service, and the range which would be effective if 
positions in this service were allocated to comparable grades under the legis- 
lation of July 3, 1930. 

With the exception of several of the professional positions in this service all 
of the employees who were in the service on June 30, 1928, were given an in- 
crease of one step in their respective salary ranges under the provisions of the 
act of May 28, 1928. 

In view of the foregoing, it will be greatly appreciated if you will advise 
whether, under the circumstances set forth above, all employees in the Custodian 
Service, including those in positions comparable with those in the District of 
Columbia which are allocated to grades 1, 2, and 3 of the Custodial Service, who 
were in the service on July 3, 1930, and who received an increase of only one 
step under the act of May 28, 1928, effective July 1, 1928, may now be given, 
under the act of July 3, 1930, an increase of an additional step, effective July 3, 


1930. The department will greatly appreciate a prompt consideration of the 
foregoing. 


Referring to the terms of section 2 of the Brookhart Salary Act 
of July 3, 1930 (46 Stat. 1005), quoted in the first paragraph of your 
submission, it will be noted that only those field services are involved 
wherein compensation rates were adjusted, or authorized to be ad- 
justed, in accordance with the act of December 6, 1924 (43 Stat. 704), 
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which included an appropriation “for operating force in public 
buildings.” 

Section 3 of the Welch Act of May 28, 1928 (45 Stat. 785), con- 
tained a provision authorizing adjustments in the field service which 
was held as not mandatory, but discretionary, the statute in that 
instance providing that the administrative officers “are authorized ” 
to adjust the compensation rates, etc. (See 8 Comp. Gen. 154; id. 
279; id. 10.) 

As section 2 of the Brookhart Salary Act, supra, provided that 
the administrative officers “are authorized and directed” to make 
the salary adjustments in the field services involved, this office held, 
in decision of July 16, 1930 (10 Comp. Gen. 20), as to the field services 
involved, and within the grades affected, that the adjustments are 
mandatory. 

The discretion granted the administrative officers as to the field 
service under the terms of the Welch Act resulted in various methods 
of adjustment whereby some individual employees or classes of em- 
ployees received no increase July 1, 1928, others received one step 
or salary rate, others received two steps or salary rates, and still 
others received an increase of a fraction of one step or salary rate, or 
one step or salary rate and such fraction of another as was necessary 
to make the rates the same as a rate fixed by the classification act for 
corresponding positions in the District of Columbia. 


In the Brookhart Salary Act the Congress evidently recognized 
this condition and provided in section 1 that: 


* * * employees whose positions are in the grades affected hereby who 
were in said positions on June 30, 1928, and who, under the act of May 28, 1928 
(U. S. C., supp. 3, title 5, sec. 673), did not receive an increase in salary, the 
equivalent of two steps or salary rates in their respective grades, shall be given 
such additional step or steps or salary rate or salary rates within the grade, as 
may be necessary to equal such increase: * * * 


The terms of the Brookhart Salary Act require that, in order to 
be entitled to the additional step or steps provided for therein, both 
the grade held June 30, 1928, and the one held on July 3, 1930, must 
be within the grades “ affected hereby ”; that is, those to which there 
has been added by the act an additional step or salary rate. It is 
recognized that the salary ranges of the grades administratively 
fixed in certain of the field services do not in every instance cor- 
respond exactly with the salary ranges fixed by the classification 
act, and, consequently, that on June 30, 1928, employees may not, 
strictly speaking, have been in a grade “affected hereby ” as those 
words would be applied in the departmental service in the District 
of Columbia. But as the Congress clearly intended adjustments 
in the field services involved, notwithstanding this condition, it is 
proper to make the adjustments in the field services involved where 
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the grade and/or salary rate held June 30, 1928, corresponded with, 
or was within, a grade and/or salary range prescribed by the orig- 
inal classification act, and the grade and/or salary rate held July 
3, 1930, corresponded with, or was within, a grade and/or salary 
range prescribed by the Brookhart Salary Act. 

If, under administrative regulations, a position was allocated or 
placed by administrative action in a field grade and/or salary range 
corresponding to a particular grade as prescribed by the original 
classification act as of June 30, 1928, or by the Brookhart Salary 
Act as of July 3, 1930, that allocation or placement must be control- 
ling. 8 Comp. Gen. 260. For instance, in grades 1, 2, and 3 of the 
custodial service no additional step or salary rate has been added by 
the Brookhart Salary Act (except an increase in the per hour rate 
for charwomen whose positions are in grade Cu2), and, conse- 
quently field-service employees whose positions have been adminis- 
tratively allocated or placed in a field-service grade comparable with 
the first three grades in the custodial service, as per your schedule 
forwarded to this office (except the charwomen as indicated) are not 
entitled to any benefits under the Brookhart Salary Act. 

Accordingly, on the basis of the above, I have to advise that all 
employees in a field service wherein compensation rates were ad- 
justed or authorized to be adjusted under the terms of the act of 
December 6, 1924, who, solely because of administrative action, did 
not receive, effective July 1, 1928, under the terms of the Welch Act, 
the equivalent of as much as two steps or salary rates in their respec- 
tive grades as they existed June 30, 1928, are entitled to such addi- 
tional step or steps or salary rate or rates as they existed on July 3, 
1930, as may be necessary—together with the amount of the increase 
received July 1, 1928, under the terms of the Welch Act—to equal 
the amount of the two steps or salary rates in the grade as they 
existed June 30, 1928. See 8 Comp. Gen, 229; id. 260. 

Where an employee in the field service entitled to the benefits of the 
statute was, on July 3, 1930, in a grade in which the steps or salary 
rates differ in amount from those in the grade held June 30, 1928, the 
employee is, nevertheless, entitled to the additional step or steps in 
the grade held July 3, 1930, necessary to make the total amount of 
the increases received by him under the Welch Act and under the 
Brookhart Act equal the amount of two steps within the grade held 
June 30, 1928, even though the increase shall be more than the 
amount of the increase which would have been received had the em- 
ployee received the equivalent of two steps or salary rates on July 1, 
1928, as they existed in the grade held June 30, 1928. It is to be 
understood that on and after July 3, 1930, in all field services where 
adjustments are authorized under the terms of the Brookhart Salary 
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Act, no salary rate is payable other than at an exact amount pre- 
scribed by the Brookhart Salary Aci as a salary rate within the 
grade involved. 

Applying the above principles, and answering your question spe- 
cifically, you are advised that, on the basis of the facts stated in your 
submission, all employees in the custodian service under the Treasury 
Department, in the field—excluding those in positions comparable 
with positions in the departmental service in the District of Columbia 
allocated in grades 1, 2, and 3 of the custodial service, and other 
grades not affected by the Brookhart Salary Act—who were in the 
service on July 3, 1930, and who received an increase of less than two 
steps under the terms of the Welch Act of May 28, 1928, effective 
July 1, 1928, should now be given, effective July 3, 1930, under the 
Brookhart Salary Act, such step or steps in the grade held July 3, 
1930, as may be necessary to bring his total increase under the two 
acts up to the amount of two steps in the grade held June 30, 1928. 

Charwomen working part time and head charwomen whose posi- 
tions are comparable with similar positions in the departmental serv- 
ice which have been allocated in grade Cu2, are all entitled to the 
rates of 50 and 55 cents per hour, respectively, which are the only 
rates authorized by statute for such positions on and after July 3, 
1930. See decision of July 26, 1930, A-32763, addressed to the 
Architect of the Capitol. 





(A-82749) 
COMPENSATION—UNITED STATES PARK POLICE 


The provision in the act of April 13, 1928, 45 Stat. 429, requiring that the sal- 
aries of the United States park police shall be the same as the salaries of 
the Metropolitan police of the District of Columbia in similar or corre- 
sponding grades, authorizes the extension to members of the park police of 
the benefits of section 4 of the act of July 1, 19380, 46 Stat. 840, and the 
payment, to not exceeding 10 per cent thereof, of additional compensation at 
the rate of $5 per month by reason of outstanding efficiency, such increase to 
be subject to the deduction of 84 per cent for the policemen and firemen’s 
relief fund. 

Comptroller General McCarl to the Director of Public Buildings and Public 

Parks of the National Capital, August 2, 1930: 


Consideration has been given to your letter of July 21, 1930, as 
follows: 


By the act approved April 13, 1928, Pub. No. 273, 70th Congress, the salaries 
of members of the United States park police are the same as the salaries of 
the officers and members of the Metropolitan police force. 

The salaries of members of the park police force have been adjusted in 
accordance with sec. 3 of the act approved July 1, 1930, Pub. No. 489, 7ist Con- 
gress, and in this connection your decision is requested as to whether I am 
authorized to grant to not exceeding 10 per centum of the authorized strength, 
respectively, of such privates and sergeants of the park police force additional 
compensation at the rate of $5.00 per month in accordance with see. 4 of the act. 
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If your decision is in the affirmative, information is also desired as to 
whether 314% should be deducted from the $5.00 per month additional com- 
pensation in accordance with sec. 5 of said act. 


The act of April 13, 1928, 45 Stat. 429, provides as follows: 

That section 5 of the act entitled “An act to fix the salaries of officers and 
members of the Metropolitan police force, the United States park police, and 
the fire department of the District of Columbia,” approved May 27, 1924 
(United States Statutes at Large, volume 43, page 175), is hereby amended by 
striking out said section and substituting therefor the following: ‘“ Hereafter, 
the salaries of members of the United States park police force shall be the 


same as the salaries of the officers and members of the Metropolitan police 
force of the District of Columbia in similar or corresponding grades.” 


Section 4 of the act of July 1, 1930, 46 Stat. 840, entitled “An act 
to fix the salaries of officers and members of the Metropolitan police 
force and the fire department of the District of Columbia,” provides 
as follows: 

Sec. 4. That no annual increase in salary shall be paid to any person who, 
in the judgment of the Commissioners of the District of Columbia, has not 
rendered satisfactory service, and any private who fails to receive such 
annual increase for two successive years shall be deemed inefficient and forth- 
with removed from the service by the commissioners: Provided, That under 
such rules and regulations as the commissioners shall promulgate, the major 
and superintendent of police and the chief engineer of the fire department 
shall select and report to the commissioners from time to time the names of 
privates and sergeants in each department who by reason of demonstrated 
ability may be considered as possessed of outstanding efficiency, and the com- 
missioners are authorized and directed to grant to not exceeding 10 per 
centum of the authorized strength, respectively, of such privates and sergeants 
in each department additional compensation at the rate of $5 per month: 
Provided further, That the commissioners may withdraw such compensation 
at any time and remove any name or names from among such selections. 


The clear purpose and intent of the first statute above quoted 
was to assimilate the salaries of the members of the United States 
park police force with the salaries of the members of the Metropoli- 
tan police foree of the District of Columbia. To give full force and 
effect to such intent and purpose it is necessary to apply to the 
United States park police the provisions of section 4 of the act of 
July 1, 1930, swpra, relative to restrictions on promotions and addi- 
tional compensation for outstanding efficiency. 

You are advised, therefore, that the additional compensation 
authorized under section 4 of the act of July 1, 1930, may be allowed 
to the members of the United States park police force for outstanding 
efficiency, within the limitations of the statute, under such rules and 
regulations as you may prescribe as the administrative head of the 
United States park police force. 

Section 5 of the act of July 1, 1930, supra, provides, in part, as 
follows: 

Sec. 5. That, commencing with the effective date of this Act, there shall be 
deducted for the benefit of the policemen and firemen’s relief fund 3% per 
eentum of the monthly pay of each member of the Metropolitan police force, 


the fire department, the United States park police, and the White House police 
force. * * * 
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The United States park police is specifically included. “ Monthly 
pay ” would include not only the basic salary paid as compensation 
of members of the police force, but also the additional pay which 
may be granted to certain members of the force for “ outstanding 
efficiency.” Hence, any allowances of $5 per month granted under 
the provisions of said section will be subject to the 3% per cent 
deduction. 


(A-32464) 
INDIAN AFFAIRS—ANNUITIES OF COMPETENT INDIANS 


The decree of « court in appointing a guardian for an incompetent Indian, 
ordering that, should the guardian be discharged, the annuity should be 
paid to some bank, said bank to disburse one-half to the divorced wife of 
the Indian for the support of their minor children, is not binding upon the 
Federal Government or the disbursing officer of the Indian Service, and 
upon discharge of the Indian from guardianship and the issuance to him 
of a certificate of competency by the Secretary of the Interior payment 
of the annuity installments should be made directly to the Indian, Any 
question of enforcing the payment of alimony is a question for the local 
courts with which the Federal Government is not concerned. 


Comptroller General McCarl to the Secretary of the Interior, August 4, 1930: 
There has been received your letter of July 1, 1930, as follows: 


Transmitted herewith is copy of a letter dated June 5, 1930, from the 
superintendent of the Osage Indian Agency regarding the disposition to be 
made of a check representing the pro rata share of George HE. Easley, one- 
eighth blood Osage Indian, in the June distribution of the tribal income; also 
copy of a telegram dated June 21, 1930, from Mr. Easley demanding that this 
check be delivered to him or the First National Bank of Pawhuska, Oklahoma. 

Mr. Easley holds a certificate of competency issued pursuant to the provisions 
of the act of June 28, 1906 (34 Stat. 539), and the payment to him of his 
share of the Osage tribal income is governed by the following direction in the 
act of March 3, 1921 (41 Stat. 1249, as amended by the act of February 27, 
1925 (48 Stat. 1008) : 

“That the Secretary of the Interior shall cause to be paid at the end of each 
fiscal quarter to each adult member of the Osage Tribe of Indians in Oklahoma 
having a certificate of competency, his or her pro rata share, either as a 
member of the tribe or heir or devisee of a deceased member, of the interest 
on trust funds, the bonus received from the sale of oil or gas leases, the 
royalties therefrom, and any other moneys due such Indian received during 
each fiscal quarter, including all moneys received prior to the passage of this 
act and remaining unpaid.” 

Ordinarily, under the foregoing directions nothing remains for administra- 
tive officers of the Government to do but perform the purely ministerial duty 
of making payments in the manner and at the time specified. (See Work v. 
Lynn, 266 U. S. 161.) It appears, however, that by decree of the District 
Court of Osage County, handed down March 4, 1929 (copy herewith), Mr. 
Easley was divorced from his former wife, Stella Marie Easley, and as a part 
of such decree the court approved a stipulation between the parties providing 
for an equitable settlement of their property rights. By this stipulation, 
custody of the three minor children born to the union was given the mother 
and Easley agreed that there should be paid to her for their support and 
maintenance one-half of his Osage annuity payment, not exceeding $2,400 a 
year, until the youngest child, now four years of age, reaches majority. 
Easley was under guardianship when the stipulation was entered into and the 
Same was approved by the county court having jurisdiction of the guardian- 
ship. He has since been restored to competency and discharged from guard- 
janship. Under his agreement as incorporated in the decree, the present 
check and those representing future accruals should be disposed of in the 
following manner: 
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“That in the event the guardian is discharged and defendant restored to 
competency, then in that event the check shall be sent to some bank to be 
designated by the Superintendent of the Osage Agency to be held in escrow 
by said bank for endorsement and said bank to disburse one-half of the funds 
to Stella Marie Hasley and one-half of the funds to George BD. Hasley.” 

Inasmuch as the Government was not a party to the divorce proceedings and 
as it appears that the court was without jurisdiction over funds in our control, 
we do not consider that the Secretary of the Interior or the Osage disbursing 
agent can be compelled to recognize the foregoing direction. (See in this con- 
nection Sutherland v. U. S8., 266 U. S. 226; Privett v. U. 8., 256 U. 8. 201; 
Buchanan vy. Alewvander (4 How. 20).) Nevertheless, Easley, who had been 
freed from Federal supervision and control by the issuance of a certificate of 
competency, was subject to the jurisdiction of the court and the decree would, 
therefore, appear to be binding upon him until modified or vacated in an 
appropriate proceeding brought for that purpose. For this reason we are in 
doubt as to his legal right to repudiate the agreement which he voluntarily 
entered into and which has become binding upon him in the form of a court 
decree, and in order that we may have a definite rule for guidance in this and 
other cases of a similar nature that may arise in the future, your decision is 
respectfully requested upon the following questions: 

1. Is the Government or its disbursing officers in any way bound by the 
decree of March 4, 1929, of the district court of Osage County? 

2. If not, is that decree binding upon Dasley to such an extent that he can 
not repudiate the provisions thereof with respect to the distribution to be made 
of his Osage annuity payments? 

3. Is discretion lodged in the Secretary under the law to the extent that he 
may cause the payment to be made either to the Indian or in the manner 
specified in the court decree, and in the exercise of that discretion may he 
make payment under the court decree over the protest and against the express 
wishes of the Indian? 


It has been held that the Secretary of the Interior may recognize 
divorce decrees of local courts affecting restricted Osage Indians 


under guardianship. 5 Comp. Gen. 861; 6 id. 228. See also, gen- 
erally provisions of the act of April 18, 1912, 37 Stat. 86, relative to 
the control of the local courts over restricted Indians, and the duty 
of the Government with respect to the decrees of the local courts in 
such cases. Hence, in the instant case, it was proper for the Gov- 
ernment to pay to the guardian, prior to the time of his discharge, 
the quarterly pro rata share of Indian funds due the Indian before 
the guardian was discharged. 

However, when an Osage Indian has been issued a certificate of 
competency, he ceases to be the ward of the Government. He is 
substantially in the same relationship with the Government as any 
other payee, except with respect to the character of the Indian trust 
funds, rather than appropriated funds, from which payments to 
him are made, not here involved. The Government may receive a 
proper and lawful acquittance for quarterly allowances or pro rata 
share of Indian funds due an adult Osage Indian having a certif- 
icate of competency by payment to the Indian himself. 

In answer to question 1 you are advised that as neither the Govern- 
ment nor the disbursing officer was made a party to the action 
neither the Government nor the disbursing officer is in any way 
bound by the decree of March 4, 1929, of the district court of Osage 
County. 





DECISIONS OF THE COMPTROLLER GENERAL 57 


Question 2 is answered by stating that enforcement of alimony 
payments is now a matter for the consideration of the local courts 
and with which the Federal Government has no concern. 

Question 3 is answered in the negative. 


(A-82676) 
TRAVELING EXPENSES—LEAVE OF ABSENCE—TEMPORARY DUTY 


A civilian employee traveling under official orders from a place where he is 
on leave to a place not his headquarters for temporary duty, and return, 
is entitled to reimbursement of the expenses of transportation and sub- 
sistence while en route and while on such temporary duty, where the place 
where he was on leave is nearer to the place of temporary duty than is 
the regular duty station. 


Comptroller General McCarl to R. D. Allison, Disbursing Clerk, Department 
of Justice, August 4, 1930: 


I have your letter of July 18, 1930, as follows: 


There has been submitted to me for payment the attached voucher in favor 
of Leon G. Turrou, special agent of the Bureau of Investigation of this depart- 
ment, in the amount of $88.95 for reimbursement of travel and other expenses, 
including the per diem allowance, incurred by him during the month of 
June, 1930. 

It is noted that the claimant’s headquarters have been fixed by the Attor- 
ney General at Chicago, Illinois, that he proceeded from Chicago, Illinois, to 
Westbury, New York, at his own expense and for the purpose of taking leave. 
While at Westbury, New York, the claimant was instructed to report to Wash- 
ington on official business. In view thereof, the claimant has incurred railroad 
and Pullman fare from Westbury, New York, to Washington, D. C., aggre- 
gating $10.89 and similar fares on returning from Washington to Westbury, 
aggregating $12.30, together with such items as porter tips en route and upon 
arrival and departure at Washington. 

Upon return to Westbury, New York, the claimant resumed his leave. As 
a matter of information, you are advised that the claimant was on leave 
June 2 to 4, inclusive, and June 11th to 20th inclusive. After the expiration of 
the traveler’s leave, he returned from Westbury, New York, to Chicago, Illinois, 
his headquarters, at his own expense. 

This office is in doubt as to whether the claimant should be reimbursed 
for the cost of transportation, together with his incidental expenses, including 
subsistence, while en route from Westbury, New York, to Washington, D. C., 
and return to Westbury. In view thereof your decision is respectfully re- 
quested as to whether I am authorized to pay such traveling expenses, inci- 
dental expenses and subsistence while en route. 


The rule is well settled that if an employee is away from his head- 
quarters on leave of absence and it becomes necessary for him to 
interrupt his leave and return to his headquarters for the purpose of 
performing official duty, he is not entitled to reimbursement of the 
traveling expenses incurred in returning to his headquarters or in 
going back to the place where he was on leave, should he elect to do 
so, when the leave status is resumed. See 2 Comp. Gen. 424; 3 id. 760. 

The instant case, however, is to be distinguished from the cases 
cited in the preceding paragraph. The travel performed by the 
employee named in your letter was on public business under official 
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orders and no part thereof was occasioned by or incidental to his 
leave of absence, as the place where he was on leave was nearer to 
the place where he was ordered to temporary duty than was his 
regular duty station. Accordingly, he was in a duty and travel status 
from the time of leaving Westbury for Washington to the time of 
arriving back at Westbury. 

You are advised, therefore, that the employee is entitled to reim- 
bursement of the transportation and subsistence expenses, in ac- 
cordance with the Standardized Government Travel Regulations 
and the regulations of the department governing subsistence, during 
such period. See 9 Comp. Gen. 215; decision of April 24, 1928, 
A-22484. 


Payment of the voucher is authorized, if it is otherwise correct. 


(A-32343) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXCESS WEIGHT— 
SHIPMENT FROM THREE PLACES 


Where an officer of the Army shipped his household effects on permanent change 
of station in three lots, the first shipment from the old to the new station, 
and two subsequent shipments from places of storage to the new station, 
involving no greater rate than from the old to the new station, the cost 
of transportation of the excess weight contained in the third shipment 
is for collection from the officer at the rate actually paid thereon by the 
Government, and the excess may not be prorated on the basis of the 
ratio the excess weight bore to the total weight shipped from storage. 


Comptroller General McCarl to Col. R. S. Offley, United States Army, August 

6, 1930: 

There has been received your request for decision as to the amount 
properly chargeable, as excess, to Lieut. Col. William H. Wilson, 
C. A. C., United States Army, on account of transportation of house- 
hold goods in excess of his authorized allowance, under the circum- 
stances hereinafter shown, incident to permanent change of station 
directed from Newport, R. I., to Washington, D. C., by Special 
Orders No. 289, War Department, dated December 10, 1928. 

On June 17, 1929, Lieutenant Colonel Wilson requested shipment of 
501 pounds of professional books and 2,965 pounds of household goods 
from Newport, R. L., to Washington, D. C. Shipment thereof was 
made by the quartermaster, Fort Adams, R. I., on Government bill 
of lading No. WQ-337, dated July 1, 1929, at the L. C. L. rate of 
$0.855 per hundredweight. On July 12, 1929, the officer requested 
shipment of 4,636 pounds of household goods from New Cumber- 
land, Pa., to Rosslyn, Va., and he certified on Q. M. C. Form No. 
219, the prior shipment made by him from Newport to Wash- 
ington. This shipment was made by the quartermaster, N. C. G. 
Depot, New Cumberland, Pa., on Government bill of lading No. 
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WQ-85918, dated July 19, 1929, at the L. C. L. rate of $0.595 
per hundredweight. On July 24, 1929, the officer requested ship- 
ment of 3,233 pounds of professional books and household goods 
from Fort Monroe, Va., to Washington, D. C. Certificate Form 
No. 219 shows the two prior shipments, from Newport and New 
Cumberland. This shipment was made on Government bill of lading 
No. WQ-83520, dated July 29, 1929, by water, at a cost of $0.63 per 
hundredweight. 

The obligation of the Government was to ship not exceeding 8.000 
pounds of household goods, exclusive of professional books from the 
old to the new station, and shipment from a place other than the old 
station to the new station is authorized by Army regulations provided 
the cost does not exceed the cost from the old to the new station. 
The first shipment of 2,965 pounds of household goods was within the 
authorized allowance to be shipped at Government expense. ‘The sec- 
ond shipment of 4,636 pounds, added to the first shipment made a 
total of 7,601 pounds, within the authorized weight, and the rate being 
less on the shipment from New Cumberland than that from the old 
to the new station, there was no excess on this shipment for collection 
from the officer. The third shipment consisted of 3,233 pounds of 
household goods and professional books. Of this shipment 399 
pounds of household goods was authorized to be shipped at Govern- 
ment expense, and the cost of transportation for the weight in 
excess thereof is required to be borne entirely by the officer. See 
rule stated in the case of Captain Duke, 8 Comp. Gen. 490. Bill of 
lading 83520 listed the entire shipment of 3,233 pounds as household 
goods. The Quartermaster at Fort Monroe, however, stated August 
7, 1929, that the shipment consisted of 1,162 pounds of professional 
books and 2,171 pounds of other baggage. These weights total 100 
pounds more than the weight shown by the bill of lading as actually 
shipped. In the computation made by the finance officer the weight 
of household goods was considered as 2,071 pounds. In view of the 
additional statement that the numbers of the book boxes are 27 to 36 
and weigh 1,162 pounds it will be assumed for the purpose of this 
computation that the correct weight of the other baggage was 2,071 
pounds. This is a matter of fact and the excess required to be re- 
funded by the officer should be on the basis of actual weights shipped. 
Accordingly, in the last shipment there was for shipment at Govern- 
ment expense 399 pounds of household goods, and 1,672 pounds excess, 
for which the cost of transportation is to be borne entirely by the 
officer. It is suggested that this excess should be prorated on the 
basis of the ratio the excess weight bore to the total weight shipped 
from storage. The rule of long standing of apportioning the costs 
of excess weight between the officer and the Government has been 
applied only in case of a particular shipment subject to the same 
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rates and conditions. 22 Comp. Dec. 554, 557; 8 Comp. Gen. 490. 
There was 1,672 pounds’ excess weight in the third shipment which 
actually cost the Government 63 cents per hundredweight to ship, 
and the cost of such transportation, $10.53, is for collection from the 


officer, provided the weight of the household goods was 2,071, as 
indicated, 


(A-82839) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD EMPLOYEES 


Former field employees who were given an increase the equivalent of two 
salary rates or steps under the Welch Act of May 28, 1928, 45 Stat. 
776, are not entitled to any additional increase or steps under the Brook- 
hart Salary Act of July 3, 1930, 46 Stat. 1003, notwithstanding that upon 
their transfer to the departmental service a reduction in their compensation 
was necessary. 


Comptroller General McCarl to the Secretary of War, August 7, 1930: 


Consideration has been given to your letter of July 28, 1930, as 
follows: 


On July 1, 1929, a number of employees were transferred from field rolls of 
the department to the pay rolls of the Office of the Secretary of War in 
pursuance to an act of Congress providing therefor (Pub. No, 843, 70th Congress, 
approved February 28, 1929). Among those transferred were the following: 

John L. McKenney, who was receiving $2,400 on June 30, 1928; advanced 
to $2,600 per annum on July 1, 1928, under the Welch Act (two steps—CAF 
Gr. 7, field), and on July 1, 1929, upon transfer to the rolls of the Secretary's 
Office was placed in CAF Gr. 5 by the Personnel Classification Board, necessi- 
tating a reduction in his salary from $2,600 to $2,500, the highest rate in 
grade 5. 

Marian K. Ferguson, who was receiving $1,860 on June 380, 1928, advanced 
to $2,000 per annum on July 1, 1928, under the Welch Act (two steps—CAF 
Gr. 5, field), and on July 1, 1929, upon transfer to the rolls of the Secretary’s 
Office was placed in CAF Gr. 3 by the Personnel Classification Board, neces- 
sitating a reduction in her salary from $2,000 to $1,920, the highest rate in 
grade 3. 

Maude Swoger, who was receiving $1,680 on June 80, 1928, advanced to 
$1,800 per annum on July 1, 1928, under the Welch Act (two steps—CAF 
Gr. 4, field), and on July 1, 1929, upon transfer to the rolls of the Secretary's 
Office was placed in CAF Gr. 2 by the Personnel Classification Board, neces- 
sitating a reduction in her salary from $1,800 to $1,740, the highest rate in 
grade 2. 

Will Lesher, who was receiving $1,680 on June 30, 1928, advanced to $1,800 
per annum on July 1, 1928, under the Welch Act (two steps—-CAF Gr. 4, field), 
and on July 1, 1929, upon transfer to the rolls of the Secretary’s Office, was 
placed in CAF Gr. 2 by the Personnel Classification Board, necessitating a 
reduction in his salary from $1,800 to $1,740, the highest rate in grade 2. 

The department requests to be informed whether under the Brookhart Act 
these employees are now entitled to one step advance to the new maximum 
rates provided for their respective grades by the Brookhart Act. 


The Brookhart Salary Act of July 3, 1930, 46 Stat. 1003, is appli- 
cable only to— 


* * * employees whose positions are in the grades affected hereby, who 
were in said positions on June 30, 1928, and who, under the Act of May 28, 
1928 (U.S. C., Supp. 8, title 5, sec. 673), did not receive an increase in salary 
the equivalent of two steps or salary rates in their respective grades * * *. 
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As the field service was included within the provisions of the 
Welch Act and, also, within the provisions of the Brookhart Salary 
Act, it is immaterial, in now applying the provisions of the later 
statute, whether the employee was in the field service or the depart- 
mental service on June 30, 1928. If the employee received an increase 
on July 1, 1928, under the terms of the Welch Act, the equivalent of 
two steps or salary rates as they existed in the field service grade 
held on June 30, 1928, the employees are not entitled to any increase 
under the Brookhart Salary Act. 

In each of the cases presented the position in the departmental 
service to which the employee was transferred from the field service, 
was allocated by the Personnel Classification Board to a lower grade 
than the field service grade, resulting in a loss of salary to the 
employee due to the fact that there was no salary rate in the lower 
grade equivalent to the salary rate being received in the field service 
grade. There is no authority under the provisions of the Brookhart 
Salary Act, simply because there has been added a maximum salary 
rate to the lower grade in which the position of the employee was 
allocated by the Personnel Classification Board upon transfer from 
the field service which equaled the amount previously received in the 
field, to now overcome the necessary reduction in compensation then 
made due to the action of the Personnel Classification Board, by 
advancing the employee to the maximum salary rate of his grade. 
The question as to whether the employee in such cases may be 
administratively promoted to the maximum rate of the grade would 
depend upon whether the average of the grade. will permit, the 
efficiency of the employee, and the availability of funds in the 
appropriation. 

You are advised, therefore, that none of the employees mentioned 
in your submission is entitled to an automatic increase in compensa- 
tion under the Brookhart Salary Act. 


(A-2150) 


QUARTERS ALLOWANCE—NAVY ENLISTED MEN 


Payment to an enlisted man of the Navy of a monetary allowance for quarters 
is only authorized with the approval of the Bureau of Navigation when 
quarters are actually not available, or because of the duty assignment of 
the enlisted man it is impractical to assign him quarters which otherwise 
would be available. 


Comptroller General McCarl to Edward S. Downs, Chief Pharmacist’s Mate, 
United States Navy, August 8, 1930: 


There has been received your request for review of aiieseed 
No. 0295512, dated May 10, 1930, which disallowed your claim for a 
monetary allowance of 75 cents per day for quarters from August 30, 
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1929, to February 10, 1930, while serving as a chief pharmacist’s 
mate at the United States Naval Hospital, Norfolk, Va. 


Bureau of Navigation Manual, 1925, section D-10101, provides 
in part: 


(1) Enlisted men on shore duty when quarters or rations in kind are not 
furnished at the station to which attached, * * * are paid allowances in 
the absence of quarters and subsistence in accordance with an Executive Order 
and modifications thereto based on the act of June 10, 1922. 

(2) The term “ quarters” means quarters equivalent to those a man would 
have assigned him on board ship as an enlisted member of the naval service. 

Bunks are defined as “ suitable” quarters for chief petty officers and for all 
other enlisted men below that grade, as noted above. 

* 





- * * 





» * 

















(5) These instructions will be scrupulously observed by all commanding 
officers before stating on any request that “quarters and messing facilities are, 
or are not, available.” 

Your claim for quarters allowance for the period, August 30, 1929, 
to February 10, 1930, was forwarded to the commanding officer, 
Norfolk Naval Hospital, for report on April 10, 1930. The com- 
manding officer by second indorsement dated April 11, 1930, ad- 
vised the Chief of Bureau of Supplies and Accounts in part as 
follows: 
2. Attention is invited to subject second indorsement, 11 September, 1929. 
of Chief of the Bureau of Navigation wherein the words are used “ Provided 
he is not in excess of the total authorized allowance of chief petty officers at 
that station,” and, further, to paragraph one of this indorsement wherein it is 
stated that allowance for quarters at this hospital might only be given to a 
total of three (3) men and that this must not be exceeded. 

3. During the time covered by this claim the total number of men authorized 
(3) were receiving the allowance for quarters. In view of this fact the authori- 
zation by the Bureau of Navigation in the case of Downs could not be made 
effective. 

Since the Naval Hospital, Norfolk, Va., is a permanent naval post 
where over 200 enlisted men are quartered, and in view of the defini- 
tion that bunks are “ suitable quarters ” for a chief petty officer, it is 
evident that you were not on duty where quarters in kind could not 
have been furnished had you desired to utilize them. 

Payment of a monetary allowance for quarters is only authorized 
with the approval of the Bureau of Navigation (Bureau of Naviga- 
tion Manual D-10105) when quarters are actually not available for 
an enlisted man or because of his duty assignment it is impractical 
to assign him quarters. Authorization of the allowance in your 
case was made conditional upon the fact that such payment to you 
would not make the number of chief petty officers in receipt of such 
allowance in excess of three, that is, not more than three chief petty 
officers were authorized to be assigned to duties making impractical 
the assigrfment or use by them of quarters provided for enlisted 
men. ‘This is the only possible construction to be placed on the de- 
partment’s authorization, as if quarters were available for all en- 
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listed men and none were assigned to duty making impractical the 
use of available quarters payment of the allowance to three of the 
enlisted men was entirely illegal. Your commanding officer states 
and the record shows that for the period of your claim three chief 
petty officers were paid the allowance for quarters. There was, 
therefore, no authorization to pay you the allowance. 

There is no basis for your claim, and it was properly disallowed. 

Upon review the settlement is sustained. 


(A-82760) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD EMPLOYEES 


An employee who was in the field service July 1, 1928, and would have been 
entitled to an increase of one step or salary rate on that date under the 
Welch Act of May 28, 1928, 45 Stat. 776, whose failure to receive the 
same was not due to lack of appropriations, is entitled, under the Brook- 
hart Salary Act of July 3, 1930, 46 Stat. 1003, to an increase to such a 
salary rate in the departmental position to which transferred prior to 
July 3, 1930, as will not exceed the rate to which he would have been 
entitled in that position had he actually received the Welch Act increase. 
10 Comp. Gen. 49, amplified. 


Comptroller General McCarl to the Director of the Federal Board for Voca- 
tional Education, August 8, 1930: 


There has been received your letter of July 22, 1930, as follows: 


I have to respectfully submit the following case for your decision: 

Mr. Thomas M. Rives was appointed by transfer from the U. 8S. Veterans’ 
Bureau as training assistant, P&S-3, salary at the rate of $3,600 per annum, 
to the Federal Board for Vocational Education as supervisor of vocational 
rehabilitation, P&S-4, salary at the rate of $3,800 per annum, effective March 
3, 1930. 

The abstraci of official record of Mr. Rives’ service with the U. S. Veterans’ 
Bureau shows that he was temporarily appointed as training assistant in the 
field service of the Federal Board for Vocational Education on September 24, 
1919, at a salary of $1,800 per annum. (The rehabilitation division of the 
Federal Board for Vocational Education, in which Mr. Rives was employed, 
was transferred to and made a part of the U. S. Veterans’ Bureau on August 
9, 1921.) Mr. Rives was later made probational and received various increases 
in salary up to June 16, 1925, on which date he was promoted to $3,600 per 
annum. He received this salary through the remainder of his service in the 
Veterans’ Bureau. His position as training assistant was not allocated until 
December 1, 1929, when it was graded as P&S-3. 

Mr. Rives received no benefits from the Welch Act of May 28, 1928, while 
in the service of the U. 8. Veterans’ Bureau. In view of this fact, the Federal 
Board for Vocational Education wishes to be advised as to whether or not Mr. 
Rives is entitled to any benefits under the Brookhart Salary Act of July 3, 
1930, and if so, to what extent. 


It is understood from your submission that on June 30, 1928, this 
employee was receiving $3,600 per annum in the field service of the 
Veterans’ Bureau and that his position was then ungraded. 

In decision of this office dated August 1, 1930, A-32808, 10 Comp. 
Gen. 49, addressed to the Secretary of the Treasury, wherein were 
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stated the general rules for applying the Brookhart Salary Act 
in the field services involved, it was held: 


* * * it is proper to make the adjustments in the field services involved 


where the grade and/or salary rate held June 80, 1928, corresponded with, 
or was within, a grade and/or salary range prescribed by the original classifi- 
cation act, and the grade and/or salary rate held July 3, 1930, corresponded 
with, or was within, a grade and/or salary range prescribed by the Brookhart 


Salary Act. 

An employee in the field service June 30, 1928, whose position 
was then ungraded, as in this case, but whose salary rate was within 
a salary range prescribed by the original classification act, cor- 
responding with a grade affected by the Brookhart Salary Act, and 
who was on July 3, 1930, in the departmental service in the District 
of Columbia in a grade affected by the Brookhart Salary Act, is 
entitled to the benefits of said statute if he was not entitled to an 
increase under the Welch Act the equivalent of two steps. 

The basis for computing the amount of the steps as of June 30, 
1928, in the case of such ungraded employees, shall be the steps 
prescribed by the original classification act for a corresponding 
grade, within the range of which the amount of the rate actually 
received June 30, 1928, appears, whether at an exact salary rate 
prescribed by the act or at an odd amount. For instance, in the 
instant case, the rate of $3,600 received June 30, 1928, was the maxi- 
mum rate of grade P-3 and grade CAF-9, and the fourth or average 
rate of grade CAF-10, under the original classification act. In 
any of these grades the amount of the steps was $100 as prescribed 
by the original classification act, and an employee holding such a 
position on June 30, 1928, would have been entitled to only one 
step under the Welch Act of May 28, 1928. 


In decision of August 1, 1930, supra, it was further held as follows: 


Accordingly, on the basis of the above, I have to advise that all employees 
in a field service wherein compensation rates were adjusted or authorized to 
be adjusted under the terms of the act of December 6, 1924, who, solely be- 
eause of administrative action, did not receive, effective July 1, 1928, under 
the terms of the Welch Act, the equivalent of as much as two steps or salary 
rates in their respective grades as they existed June 30, 1928, are entitled to 
such additional step or steps or salary rate or rates as they existed on July 
8, 19380, as may be necessary—together with the amount of the increase received 
July 1, 1928, under the terms of the Welch Act—to equal the amount of the 
two steps or salary rates,in the grade as they existed June 80, 1928 See 8 
Comp. Gen. 229; id. 260. 

Where an employee in the field service entitled to the benefits of the statute, 
was, on July 3, 1930, in a grade in which the steps or salary rates differ in 
amount from those in the grade held June 30, 1928, the employee is, neverthe- 
less, entitled to the additional step or steps in the grade held July 3, 1930, 
necessary to make the total amount of the increases received by him under the 
Welch Act and under the Brookhart Act equal the amount of two steps within 
the grade held June 30, 1928, even though the increase shall be more than the 
amount of the increase which would have been received had the employee 
received the equivalent of two steps or salary rates on July 1, 1928, as they 
existed in the grade held June 30, 1928. * * * 
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This rule may be applied, also, to employees who were in the field 
service June 30, 1928, and in the departmental service July 3, 1930. 

The paragraphs last above quoted were based upon the assumption 
that the administrative offices generally had adjusted the compensa- 
tion of all field employees in accordance with the Welch Act, in so 
far as it could be done under available appropriations, taking into 
consideration both the original appropriations for salaries for the 
fiscal year 1929 and the deficiency appropriations under Title I, act 
of March 4, 1929, 45 Stat. 1675 to 1694. See decision of May 3, 1929, 
to the Director, United States Veterans’ Bureau, A-24418. 

It appears from your statement of facts that, in the present case, 
such an adjustment was not administratively made by the Veterans’ 
Bureau notwithstanding that there appear to have been sufficient 
appropriations therefor. Where the failure to adjust the compensa- 
tion of a field employee in accordance with the Welch Act, when he 
was otherwise entitled thereto, was not due to a lack of appropria- 
tions, the employee’s present rights under the Brookhart Act may 
not exceed what he would be entitled to had his salary been admin- 
istratively adjusted under the Welch Act. Had the present em- 
ployee’s salary been adjusted July 1, 1928, under the Welch. Act, 
he would have received an increase. of but one salary step, or from 
$3,600 to $3,700, and would now be entitled to one additional step 
or salary rate notwithstanding his transfer to your board to a posi- 


tion in P&S at $3,800. As the salary steps in his present grade are 
$200 each, the addition of one salary rate to his present compensa- 
tion will necessitate an increase of $200. 

Answering your question specifically I have to advise that Mr. 


Rives is entitled to be paid at a rate of $4,000 per annum from July 
3, 1930. 


(A-82855) 


CLASSIFICATION OF CIVILIAN EMPLOYEES— ADJUSTMENTS 
UNDER THE BROOKHART SALARY ACT 


Field employees of the Veterans’ Bureau entitled to salary increases authorized 
by section 3 of the act of May 28, 1928, 45 Stat. 785, were entitled to the 
same effective retroactively from July 1, 1928, under the proviso in the 
act of March 4, 1929, 45 Stat. 1694. 

Where a field employee of the Veterans’ Bureau who resigned September 1, 
1928, was reinstated in the Ordnance Department at Large, and was en- 
titled to a two step increase on July 1, 1928, she is not now entitled to any 
increase under the act of July 3, 1930, 46 Stat. 1003. 

Where a field employee of the Veterans’ Bureau was entitled to only one step 
increase under the act of May 28, 1928, 45 Stat. 785, she is now entitled to 
one step increase under the act of July 3, 1930, 46 Stat. 1003. 
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Comptroller General McCarl to the Secretary of War, August 8, 1930: 
I have your letter of July 30, 1930, as follows: 


The Chief of Ordnance presents the following inquiry: 

“On June 30, 1928, Mrs. Virginia R. Burns was occupying the position of 
clerk in the U. S. Veterans’ Bureau. It is the understanding of this office 
that originally the increases under the Welch Act did not become effective in 


the Veterans’ Bureau until September 1, 1928, but that later the increases 
were made retroactive to July 1, 1928. 


“Mrs. Burns was separated from the Veterans’ Bureau on September 1, 
1928, and never received any increase under the Welch Act. She was rein- 
stated in the Ordnance Department at Large, San Francisco district ordnance 
office, as clerk on February 26, 1929. Inasmuch as she was in the service of 
the Veterans’ Bureau on July 1, 1928, and since the increases under the Welch 
Act were made retroactive to July 1, 1928, in the Veterans’ Bureau, it would 
appear that she is entitled to two steps under the Brookbart Act. Decision on 
this point is requested.” 


The department requests a ruling of your office on the question presented. 

A proviso in the act of March 4, 1929, 45 Stat. 1694, provided that 
the appropriations made under Title II of said act were available 
for the adjustment, effective July 1, 1928, of the compensation of 
civil positions in the field services the adjustment of which was 
authorized by section 3 of the act of May 28, 1928, 45 Stat. 785, 
known as the Welch Act. It was held in decision of May 3, 1929, 
A-24418, that the proviso was mandatory and required the payment 
of the increases authorized by section 3 of the act of May 28, 1929, 
cited, from July 1, 1928, provided no additional deficiency was 
incurred thereby. 

Accordingly, you are advised that if the employee referred to in 
your letter was entitled to an increase of two steps under the act of 
May 28, 1928, whether she received such increase or not, she is not 
now entitled to any increase under the act of July 3, 1930, 46 Stat. 
1003, called the Brookhart Salary Act. If, however, she was en- 
titled to an increase of only one step under the Welch Act of May 
28, 1928, she is now entitled, under the Brookhart Salary Act, to a 
one-step increase in the grade held by her on July 3, 1930, if the 
grade is one of those within said act. 


(A-32549) 


PAY—RETAINER—NAVAL RESERVE FORCE—EFFECTIVE DATE OF 
ACTIVE DUTY PAY ON PROMOTION 


The first sentence of section 1 of the act of May 28, 1930, 46 Stat. 375, which 
validates the assignments of higher provisional ranks, grades, or ratings 
heretofore made to members of the Naval Reserve Force than those first 
assigned, has no application to claims of former members of the Naval 
Reserve Force for retroactive active duty pay and for confirmed retainer 
pay under such assignments of higher provisional ranks, grades, or 
ratings. 


Decision by Comptroller General McCarl, August 11, 1930: 
There is for consideration the claim of Lieut. W. Gross, S. C.., 
United States Navy, asserted under the first sentence of the act of 
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May 23, 1930, 46 Stat. 375, for difference between active-duty pay 
and allowances of ensign and lieutenant, j. g., U. S. N. R. F., from 
October 2, 1918, to January 16, 1919, and for difference between 
provisional and confirmed retainer pay from July 1, 1918, to Septem- 
ber 30, 1919, as an assistant paymaster with rank of ensign, Fleet 
Naval Reserve, United States Naval Reserve Force. 

It appears that claimant while serving as acting pay clerk in the 
Regular Navy enrolled in the United States Naval Reserve Force 
for a period of four years from July 1, 1918, and was assigned the 
provisional grade of assistant paymaster with the rank of ensign in 
the Fleet Naval Reserve, U. S. N. R. F., to rank from April 27, 1918, 
which assignment was accepted and oath of office executed July 1, 
1918, his appointment as acting pay clerk having been revoked 
effective on date of such execution of acceptance and oath of office; 
that under date of January 17, 1919, he was assigned the provisional 
grade of assistant paymaster with the rank of lieutenant, junior 
grade, in the Fleet Naval Reserve, U.S. N. R. F., to rank from October 
2, 1918, which assignment was accepted and oath of office executed 
January 24, 1919; that his qualifications for confirmed commission 
in the rank of ensign were established October 1, 1919, and on 
December 2, 1920, a confirmed commission was accordingly issued 
to him to rank from July 1, 1918. 


The above claim for difference in active-duty pay and allowances 
was disallowed by the Auditor for the Navy Department as per 
settlement claim No. 159210, dated October 22, 1919, which settte- 
ment was affirmed by the Comptroller of the Treasury under Appeal 
No. 34360, dated December 3, 1920, in accordance with 25 Comp. 
Dec, 696, in which it was held, quoting syllabus: 


The provisional promotion of an officer of the Naval Reserve Force not 
being based on a statute affecting the rights of the officer concerned for pro- 
motion or advancement in rank or grade, but being merely a correction of a 
prior provisional assignment, within the discretion of the Secretary of the 
Navy, the officer’s right to pay thereunder does not become effective until the 
corrected assignment is accepted by him. 

The above claim for retainer pay was disallowed in Settlement No. 
N-159210, dated November 27, 1922, which disallowance was sus- 
tained in Review 3605, May 28, 1923, and reaffirmed by decision of 
July 8, 1924, on the ground that claimant’s qualification for confir- 
mation in the rank of ensign was not established prior to October 1, 
1919. See 3 Comp. Gen. 120. . 

In the disallowance of these claims the validity of the higher pro- 
visional rating held by claimant was not questioned and effect was 
given thereto on the assumption that it was valid. 

73175°—31——-8 
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Prior to the date of the disallowances in question the Attorney 
General, on October 20, 1917, had held that the assignment of such 
higher provisional grades or ranks was in accordance with law, 
31 Op. Atty. Gen. 173, and the Comptroller of the Treasury in 
decision of May 6, 1918, 24 Comp. Dec. 659, 662, while expressing 
grave doubts as to whether the assignment of such higher provisional 
grades or ranks conforms to the real intent and purpose of the law. 
stated that it is not clearly unlawful, and that he would accept it 
as an emergency measure justified by war conditions. The validity 
of the assignment of these higher provisional ratings was not ques- 
tioned by this office until the decision of January 28, 1925, 4 Comp. 
Gen. 636, based upon the decisions rendered by the Court of Claims 
in 1924, in the cases of Lawless v. The United States, and Garrison v. 
The United States, 59 Ct. Cls. 224 and 919, holding there was no 
authority of law to assign a Naval Reserve officer a higher pro- 
visional grade or rank than that assigned him on first enrollment 
except after the examinations prescribed by law, and that such pro- 
visional assignment in a higher grade or rank without the required 
examinations did not entitle the officer to the pay and allowances 
thereof. 

The cited act of May 238, 1930, entitled “An act for the relief of 
retired and transferred members of the Naval Reserve Force, Naval 
Reserve, and Marine Corps Reserve,” provides in section 1 thereof: 

That the assignments of provisional ranks, grades, or ratings heretofore made 
to members of the Naval Reserve Force or Marine Corps Reserve, including the 
assignments of higher provisional ranks, grades, or ratings than those first 
assigned, are hereby validated and shall be conclusive for all purposes, from 
the dates of such assignments. The transfers to the retired list of all members 
of the Naval Reserve Force or Marine Corps Reserve heretofore made in the 


provisional ranks or grades held at the date of their retirement are hereby 
validated and shall be conclusive for all purposes. 


This act validates all provisional assignments as stated therein. 
The provisional assignments are validated as such. They were not 
originally confirmed appointments and this act does not give them 
that status, nor does it make them retroactive. Accordingly, it has 
no application to the claims herein referred to. 

This view is confirmed by reference to Report No. 350, accom- 
panying S. 548, which became the cited act of May 23, 1930. A letter 
of the Secretary of the Navy dated November 7, 1929, addressed to 
the Chairman, Committee on Naval Affairs, United States Senate, 
was made a part of this report, and in which he stated so far as 
here material : 

The purpose of the first section of this bill is to validate the assignments of 
provisional ranks, grades, or ratings made to members of the Naval Reserve 
Force or Marine Corps Reserve, including the provisional ranks or grades, held 
by members of the reserve at the time of their retirement. 


Under the provisions of the act creating the Naval Reserve Force, August 29, 
1916 (39 Stat. 587, 593), the Navy Department, acting in accordance with the 
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opinion of the Attorney General (31 Op. Atty. Gen. 173) assigned provisional 
ranks, grades, and ratings, higher in some cases, than was assigned to the 
reserves when they were first enrolled. During the war the volume of business 
in connection with the enlisting and enrolling of a greatly increased Navy, 
including the obtaining of the necessary additional officers, was tremendous. 
In order that this might be expeditiously done it was deemed important by the 
Navy Department that members of the Naval Reserve Force should be assigned 
provisional ranks, grades, or ratings without a delay which would have been 
involved had it been necessary to convene an examining board in each case. 
The personnel was taken into the service, and while in active service if it was 
found that the provisional rank, grade, or rating was too high or too low to 
produce the individual’s maximum-value to the service, that rank, grade, or 
rating was raised or lowered accordingly. Attention is particularly invited to 
the fact that the reservist had no option in the matter. He rendered his service 
in the rank, grade, or rating given him and would not have been permitted to 
appear before the necessary examining board for confirmation for the simple 
reason that those boards were not convened. Subsequently, practically all of 
these reservists were discharged. A few were retired. The first sentence of 
section 1 of the bill is merely for the purpose of correcting records of those 
discharged. No money is involved. * * 


The said claims are disallowed. 


(A-32886) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD EMPLOYEES 


Where the failure to adjust the salary of a field employee of the United States 
Veterans’ Bureau in accordance with the Welch Act of May 28, 1928, 45 
Stat. 776, was not due to lack of appropriation, the employee would be 
entitled to no greater benefits under the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1008, than he would have been entitled to had his salary 
been administratively adjusted under the Welch Act, and where such an 
employee would have been entitled to two steps under the Welch Act, but 
has since been transferred to a classified position in the departmental 
service he is not entitled to any increase under the Brookhart Salary Act. 
10 Comp. Gen. 49, amplified. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, August 
11, 1930: 


There has been received your letter of July 31, 1930, as follows: 


The Veterans’ Administration has received a copy of your decision of July 
16, 1930. relative to the act of July 8, 1930, further amending the classification 
act of 1923. There are a number of cases which have arisén in the Veterans’ 
Bureau which your decision does not appear to cover; it is therefore requested 
that you advise me at your earliest convenience with reference to the following: 

1. An employee in the field was receiving on June 30, 1928, a salary of $4,600. 
which was $200 in excess of the maximum of the range for his position ($3,800- 
$4,400). No increase was received as of July 1, 1928. Effective December 1, 
1929, the director allocated his position to the grade P&S 4 and 5, with a salary 
range of $3,800 to $5,200, the employee still receiving a salary of $4.600. On 
May 1, 1930, the employee was transferred to central office at Washington, at 
$4,600, and assigned to a position allocated to grade P&S 5, with a salary 
range of $4,600 to $5,200. 

(a) Were the employee still in the field, occupying the same position as 
before transfer, in the grade P&S 4 and 5, would he be entitled to an increase 
of two steps, i. e., from $4,600 to $5,000? 

(b) Is the employee, now in central office in grade P&S 5, entitled to an 
increase of two steps, i. e., from $4,600 to $5,000? 

(c) In a case similar to the above, had the employee been receiving, on June 
30, 1928, a salary of $4,400, and his position later allocated to grade P&S 
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4 and 5, would he be entitled to an increase of two steps within the salary range 
of grade P&S 4 and 5, i. e., from $4,400 to $4,800? 

2. In any case where an employee was receiving the maximum, or in excess 
of the maximum of the salary range for his position on June 30, 1928, and did 
not receive an increase under the Welch Act, and is now in a different grade, 
is he entitled to an increase of two steps within his present grade (or one step 
should that bring the salary to the maximum) ? 

Your submission fails to state to which grade this employee’s posi- 
tion was considered allocated prior to June 30, 1928, beyond the fact 
that he was receiving $4,600, which, you state, was $200 in excess of 
the salary range of his position, which you indicate as running from 
$3,800 to $4,400. On June 30, 1928, there was no salary range in the 
P. and S. service limited and running from $3,800 to $4,400. The 
P. and S. grade embracing that range on June 30, 1928, was P. and S. 
4, in which the salaries ran from $3,800 to $5,000. The new P. and S. 
grade 4 placed in the classification act by the Welch Act was limited 
in salary rates from $3,800 to $4,400, but did not become effective in a 
particular case until such time after July 1, 1928, as.the position 
should be allocated therein. Furthermore, there is no grade estab- 
lished by law known as “P. & S. 4 and 5.” Such an indefinite 
situation was recognized in my decision of August 1, 1930, A-32808, 
10 Comp. Gen. 49, in which there was stated : 

It is recognized that the salary ranges of the grades administratively fixed 
in certain of the field services do not in every instance correspond exactly with 
the salary ranges fixed by the classification act, and, consequently, that on 
June 80, 1928, employees may not, strictly speaking, have been in a grade 
“ affected hereby ” as those words would be applied in the departmental service 
in the District of Columbia. But as the Congress clearly intended adjustments 
in the field services involved, notwithstanding this condition, it is proper to 
make the adjustments in the field services involved where the grade and/or 
salary rate held June 80, 1928, corresponded with, or was within a grade and/or 
salary range prescribed by the original classification act, and the grade and/or 
salary rate held July 3, 1930, corresponded with, or was within a grade and/or 
salary range prescribed by the Brookhart Salary Act. 

If under administrative regulations, a position was allocated or placed by 
administrative action in a field grade and/or salary range corresponding to a 
particular grade as prescribed by the original classification act as of June 30, 
1928, or by the Brookhart Salary Act = of July 3, 1930, that allocation or 
placement must be controlling. * 

The salary of $4,600 which the employee in question was receiving 
June 30, 1928, is found in the P. and S. grade 4 as established by the 
original classification act of 1923. The duties of this grade were 
redescribed in the Welch Act in P. and S. grade 5, and in the com- 
parative schedule of salary rates listed in decision of this office, 7 
Comp. Gen. 760, the salary rate of $4,600 in the old P. and S. grade 
4 entitled the employee to an automatic increase under the Welch 
Act to P. and S. grade 5, $5,000, which would have been the equiva- 
lent of two steps or salary rates. See decision of May 2, 1929, to the 
director, United States Veterans’ Bureau, A-24418. 
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It was further stated in decision of August 1, 1930, A-32808: 
* * * JT have to advise that all employees in a field service wherein com- 
pensation rates were adjusted or authorized to be adjusted under the terms of 
the act of December 6, 1924, who, solely because of administrative action, did 
not receive effective July 1, 1928, under the terms of the Welch Act, the equiva- 
lent of as much as two steps or salary rates in their respective grades as they 
existed June 30, 1928, are entitled to such additional step or steps or salary 
rate or rates as they existed on July 3, 1930, as may be necessary—together 
with the amount of the increase received July 1, 1928, under the terms of the 
Welch Act—to equal the amount of the two steps or salary rates in the grade 
as they existed June 30, 1928. See 8 Comp. Gen. 229; id. 260. : 

The foregoing quotation was based upon the assumption that ad- 
ministrative offices generally had adjusted the compensation of all 
field employees under the Welch Act in so far as it could be done 
without creating a deficiency. As there were ample funds in the 
appropriation “ Salaries and expenses, United States Veterans’ Bu- 
reau, 1929,” to have made the adjustment in the present case, the 
failure to adjust the salary of this employee was not due to lack of 
appropriations. Under such circumstances, the employee would be 
entitled to the same but no greater benefits under the Brookhart 
Salary Act than he would be entitled to had his salary been adjusted 
administratively under the Welch Act, A-382760, August 8, 1930, 10 
Comp. Gen. 63. As this employee was entitled to two steps under 
the Welch Act in the field position held by him July 1, 1928, he is not 
entitled to any benefits under the Brookhart Salary Act in his pres- 
ent position in P. and 8. 5 in the departmental service. See 9 Comp. 
Gen. 80, with respect to the compensation which may be paid upon 
transfers from the field to the departmental service of the same 
department or establishment. 

The specific question presented is answered accordingly, but the 
hypothetical questions this office has found it necessary not to under- 
take to answer. ’ 


(A-82852) 


CLASSIFICATION OF CIVILIAN EMPLOYEES— ADJUSTMENTS 
UNDER BROOKHART SALARY ACT 


Where employees entitled to increase in compensation under the Welch Act of 
May 28, 1928, 45 Stat. 785, were denied same on the erroneous assumption 
that they were not entitled to same because of temporary status, they are 
entitled, under the Brookhart Salary Act of July 3, 1930, 46 Stat. 1003, 
to two steps in the grade held July 3, 19380, if said grade is one of the 
grades affected by said act, provided the appropriation that would have 
been available for payment of the Welch Act increase is exhausted. 


Comptroller General McCarl to the Secretary of War, August 12, 1930: 
I have your letter of July 30, 1930, as follows: 


The Chief of Ordnance presents the following inquiry: 
“On July 1, 1928, there were several clerks in the field service of this depart- 
ment who were in temporary status, and for the reason that it was thought 
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their employment would be for a temporary period only, they were not granted 
increases under the Welch Act. These employees, however, have served 
continuously since that date, and were subsequently given probational appoint- 


ments as clerks. Are these employees entitled to two steps under the provisions 
of the Brookhart Act?” 


The department requests a ruling of your office on the question presented. 

If the employees in question were entitled to a two-step increase 
under the act of May 28, 1928, 45 Stat. 785, and the appropriations 
available for the payment of their salaries for the fiscal year 1929, 
including the deficiency appropriation made under Title II of the act 
of March 4, 1929, 45 Stat. 1694, not otherwise expended, were ade- 
quate therefor (see decision of May 3, 1929, A-24418), they are not 
entitled to any increase under the act of July 3, 1930, 46 Stat. 1003. 

If the employees were entitled to an increase of only one step 
under the Welch Act of May 28, 1928, and there remains an un- 
expended balance in the appropriations above indicated adequate for 
the payment thereof, they are now entitled to an increase of only 
one step under the Brookhart Salary Act in the grades held by them 
on July 3, 1930, if said grades are of those within said act. 

If the said appropriations are exhausted, the employees are en- 
titled, under the Brookhart Salary Act, to increases of two steps in 
the grades held July 3, 1930, if the grades are within said act. See 
decision of July 16, 1930, A-82589, 10 Comp. Gen. 20. 


(A-21625) 
RETIREMENT—UNIFORM RETIREMENT DATE—DEDUCTIONS 


Retirement deductions from the basic salary, pay, or compensation should be 
made for the period between the date during a month an employee would 
otherwise have been retired, and the first day of the following month, 
which is the effective date of retirement under the provisions of the act 
of April 23, 1930, 46 Stat. 253. 


Comptroller General McCarl to the Secretary of Agriculture, August 16, 1930: 


Consideration has been given to your letter of August 12, 1930, as 
follows: 


The act of April 238, 1930, Public No. 165, Tist Congress, which provides 
that all retirements of Federal personnel shall be effective on the first day of 
the month following the date on which the retirement would otherwise have 
begun, closes with the stipulation “except that the rate of active or retired 
pay or allowance shall be computed as of the date retirement would have 
occurred if this act had not been enacted.” 

In view of this latter provision the question has arisen whether for the 
period between the date of retirement under prior legislation and the end of 
the month in which said date falls, the retirement deduction of 314 per cent 
should be made. Since this point has apparently not been covered in any of 
your decisions a ruling is requested. We shall appreciate early response since 
cases involving the question may arise at any moment. 


The question arises by the reason of the fact that, of course, no 
service credit for retirement purposes may be given for the period 
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between the date of eligibility for retirement and the first of the 
following month when retirement is made effective. 

Section 10 of the civil retirement act as amended by the act of May 
29, 1930, 46 Stat. 475, provides as follows: 

Beginning as of July 1, 1926, there shall be deducted and withheld from 
the basic salary, pay, or compensation of each employee to whom this act 
applies a sum equal to 3% per centum of such employee's basic salary, pay, or 
compensation. * * * 

The deduction thus provided for is not made to depend upon 
whether the employee receives any retirement credit or benefit by 
reason of the service on account of which the payment is made. 
For instance, an employee receives no retirement credit or benefit for 
service in excess of thirty years rendered prior to date of attaining 
retirement age, and yet it is assumed that it would not seriously be: 
contended that the 314 per centum deduction should not be made in 
making payments for such service. 

You are advised, therefore, that the question submitted is answered 
in the affirmative. 


(A-82928) 


TRAVELING EXPENSES—DISCHARGED INMATES OF ST. ELIZA- 
BETHS HOSPITAL 


When an inmate of St. Elizabeths Hospital, committed thereto as a person 
charged with a crime, the criminal charge being dismissed, recovers his 
sanity, the expenses of returning him to his former residence may be 
charged to the general appropriation for St. Elizabeths Hospital. 


Comptroller General McCarl to the Secretary of the Interior, August 16, 1930: 
There has been received your letter of August 7, 1930, as follows: 


William A. McConnell was admitted to Saint Elizabeths Hospital January 6, 
1930, by transfer from the county jail at Denver, Colo., with a statement that 
he was being held for violation of the postal laws. He was indicted in the 
United States District Court for the District of Colorado, charged with viola- 
tion of a Federal statute. During the course of the trial it became evident 
that his mental condition was not normal. The judge thereupon directed that 
he be examined by an alienist, as a result of which the court directed that he 
be transported to Washington, D. C., and committed in Saint Elizabeths Hos- 
pital for treatment. 

Under date of June 7, 1930, the superintendent of Saint Elizabeths Hospital 
sent a letter to the superintendent of prisons, Department of Justice, inform- 
ing him that William A. McConnell had shown no acute mental disorder during 
the time he had been under observation of that hospital and was not in need 
of further care and treatment. 

Under date of July 16, 1980, Mr. A. H. McCormick, assistant director of 
Bureau of Prisons, advised the superintendent of Saint Elizabeths Hospital 
that United States Attorney at Denver, Colo., had entered an order dismissing 
the case against McConnell. The hospital then notified Mr. McConnell that 
it was ready to discharge him, and he asked for transportation to his home 
in Denver, Colo., as he is without funds to pay his own way there. Mr. MeCon- 
nell communicated with the Department of Justice in reference to paying the 
expense of his return to his home in Colorado, 

The Department of Justice in a letter to the Department of the Interior 
of July 3ist advised it that: 
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“There is no appropriation under the control of this department which is 
in any way available for the payment of such expenses. It is, however, noted 
that the appropriation for the Department of the Interior for the fiscal year 
ending June 30, 1931 (Public No. 217, Tist Congress), under the heading 
of ‘Saint Elizabeths Hospital, covers the support, clothing, and treatment 
of ‘persons charged with or convicted of crimes against the United States who 
are insane.’ The first proviso under this heading authorizes the use of certain 
moneys therein appropriated, in ascertaining the residence of inmates who 
are not or who cease to be properly chargeable to Federal maintenance in 
the institution ‘and in returning them to such places of residence.’ 

“This department has an interest in Mr. McConnell as a discharged Federal 
prisoner, especially considering the circumstances surrounding his commit- 
ment to Saint Elizabeths Hospital. It would appear that the appropriation 
above cited is the exclusive and available appropriation for the payment of 
his return expenses to his home in Colorado. It is understood, however, that 
the superintendent of the hospital has expressed the view that the appropria- 
tion mentioned is not available for the payment of such expenses.” 

The language in the appropriation for Saint Elizabeths Hospital for 1931 
first appeared in the appropriation act making appropriations for the Depart- 
ment of the Interior for the fiscal year ending June 30, 1926, and for other 
purposes, approved March 3, 1925, 43 Stat. 1182. While the House Appropria- 
tion Committee was considering estimates for Saint Elizabeths Hospital for 
1926, the chairman of the subcommittee of the appropriation committee for the 
Interior Department, Mr. Cramton, telephoned to the Superintendent of Saint 
Elizabeths Hospital and inquired whether there were not certain patients of the 
hospital charged with or convicted of crimes against the United States, sent 
there under presumption that they were insane, whose time had expired or 
in such case where the case had been nolle prossed, and who required further 
treatment and, if so, what efforts had been made to return such patients 
to the State wherein they retain their residence, so the cost of such treat- 
ment could be borne by such State. He was advised that from time to time 
efforts had been made to have the Department of Justice return patients to 
their homes when their term had expired, or back to prison when their mental 
condition would permit. Following up this communication, the language cited 
was added to the appropriation act. 

You will note that the inquiry did not bear upon that class of patients who 
no longer require treatment nor to return patients committed through the 
Department of Justice in cases where a nolle prosse had heen entered, nor 
the case dismissed by representetives of the Department of Justice. For this 
reason, Saint Elizabeths Hospital holds that that portion of the appropriation 
act mentioned does not authorize the payment of expenses of William A. 
McConnell to return to his home in Denver, Colo. There is another provision 
in the act making appropriations for Saint Elizabeths Hospital which reads 
“and not exceeding $1,500 of this sum may be expended in the removal of 
patients to their friends.” Whether the paying of the expenses for transporta- 
tion of Mr. McConnell to his home in Denver, Colo., be authorized under this 
act, is questionable. In order to remove the doubt, kindly advise me as to 
whether the hospital is authorized to pay the cost of transportation of William 
A. McConnell to Denver, Colo., and, if so, under which of the provisions 
named. 


There appears to be no doubt from your submission but that 
William A. McConnell when admitted to St. Elizabeths Hospital 
was admitted as a person “ charged with ” a crime against the United 
States, and that lhe was considered insane at that time. Such being 
the case, the appropriations for St. Elizabeths Hospital were 
properly available for his support and maintenance while he was 
lawfully confined in that institution. 

It further appears from your submission that the provisions in 
the appropriation act for “ascertaining the residence of inmates who 
are not or who cease to be properly chargeable to Federal maintenance 
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in the institution and in returning them to such places of residence ” 
may have been intended primarly to take care of insane prisoners 
whose terms had expired or whose cases had been nolle prossed and 
who required further treatment for which the United States was not 
liable. However, there is nothing in the language of the provision 
to require such a restricted application, and where the cost of mainte- 
nance of an inmate ceases to be a proper charge against the appro- 
priations for St. Elizabeths Hospital for any reason whatsoever, 
including recovery from insanity, the expenses of returning them to 
their former place of residence properly may be charged to the 
appropriation in question. 

The $1,500 provision for the “ removal of patients to their friends ” 
would seem from its language to include only such patients whose 
mental condition would require continued care and hence is not 
applicable to the facts of the instant matter. 

Your submission is answered accordingly. 


(A-32875) 


TRAVELING EXPENSES—AIR TRAVEL—TELEPHONE CALLS—HAND 
BAGGAGE 


Where an officer of the Army traveling by air incurred expense for telephone 
calls for the purpose of procuring Government transportation to and from 
the landing field, such expense may be regarded as incident to his trans- 
portation for which reimbursement, when otherwise incurred, is authorized. 

Where an officer of the Army traveling by air has necessary hand baggage, 
which, because of insufficient space, he can not transport in the plane, he 
may be reimbursed the express charges thereon, not to exceed the authorized 
allowance under the act of July 11, 1919, 41 Stat. 109, such expense to be 
prorated over the entire period covered by the particular journey for which 
express charges were incurred. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

August 18, 1930: 

There has been received your request of July 21, 1930, for decision 
whether you are authorized to make payment on a voucher trans- 
mitted therewith in favor of First Lieutenant Lewis S. Webster, 
A. C., United States Army, for $1.99 reimbursement of expenses in- 
curred during May, 1930, for telephone ¢alls at El Paso, Tex., and 
express charges on his hand baggage from San Diego, Calif., to San 
Antonio, Tex., under the circumstances hereinafter stated. 

Letter orders, Chief of the Air Corps, dated May 8, 1930, directed 
that one Air Corps officer pilot, Regular Army, proceed by air from 
the San Antonio Air Depot, Duncan Field, San Antonio, Tex., to 
Rockwell Field, Coronado, Calif., for the purpose of ferrying PT-3A 
airplane No, 29-111 to Rockwell Field, and that he receive at the 
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latter place PW-9D airplane No. 28-33, to be ferried to Kelly Field, 
Tex. The commanding officer, Duncan Field, directed, May 17, 1930, 
that Lieutenant Webster perform the travel and temporary duty 
directed by the Chief, Air Corps, and pursuant thereto he left Dun- 
can Field at 7.45 a. m., May 19, 1930, arrived at Rockwell Field at 
3 p. m., May 21, 1930, departed thence at 8.26 a. m., May 23, 1930, 
and arrived at Kelly Field at 1.10 p. m., May 24, 1930. Payment of 
expenses incurred was reimbursed in the amount of $35.85 on voucher 
2880, May, 1930, your accounts, but the items for which reimburse- 
ment is now claimed were not included in the amount paid. It is 
stated that the expense for telephone calls in the amount of 30 cents 
was incurred at El Paso, Tex., May 19 and May 23, 1930, in communi- 
cating with personnel at Fort Bliss for the purpose of obtaining 
transportation to and from the air drome, and that the airplane 
ferried from Rockwell Field was a single-seat pursuit plane in which 
no space was available for baggage, making it necessary to ship his 
suitcase by express from Rockwell Field to San Antonio, at an 
expense of $1.69. 

Reimbursement is claimed under the act of July 11, 1919, 41 Stat. 
109, under which all actual, necessary, and legal expenses, personal 
to the officer, may be reimbursed in an amount not to exceed $8 per 
day. A-22454, June 1, 1928; A-11628, February 25, 1926. Trans- 
portation to and from flying fields when necessary is authorized 
within the $8 limitation. The telephone calls are shown to have been 
for the purpose of procuring Government transportation, and, being 
incident to necessary transportation, reimbursement of the expense 
of 30 cents is authorized. 

When traveling by air the transportation of the officer and his 
“baggage ” to and from landing fields is authorized by regulations. 
This authorization contemplates transportation of necessary hand 
baggage on the plane, but where it is shown, as in this case, that 
necessary hand baggage could not be transported in the plane because 
of insufficient space, express charges thereon may be paid, within the 
limitation of the allowance prescribed by the act of July 11, 1919, 
and may be prorated over the entire period covered by the par- 
ticular journey for which express charges were incurred in lieu of 
transportation by the plane, in this case the period from departure 
at Coronado until arrival at Kelly Field, May 23 and May 24. 
Accordingly, you are advised that payment may be made on the 
voucher in accordance with the foregoing, if it is otherwise correct, 
the payments herein considered not to result in exceeding the $8 
maximum on any of the days in question. 
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COMPENSATION—HOLIDAYS—NAVY YARD EMPLOYEES 


Under Public Resolution No. 99 of June 27, 1930, 46 Stat. 826, employees of 
the navy yard, Washington, D. C., who were excused from work on Monday, 
March 4, 1929, Inauguration Day, including both those granted leave of 
absence with pay and those granted leave of -absence without pay, under 
order of the Secretary of the Navy, dated March 2, 1929, are entitled to 
an additional day’s pay, but employees who were required to work on 
said holiday are not entitled to an additional day’s pay. 


Comptroller General McCarl to the Secretary of the Navy, August 19, 1930: 


There has been received your letter of August 5, 1930, concluding 
as follows: 


Your decision is accordingly requested as to the following points (a) whether 
employees of the navy yard, Washington, D. C., excused from work on Inaugu- 
ration Day, March 4, 1929, and charged with one day’s annual leave so that 
they could be paid for that day, may now be credited on the pay rolls of said 
navy yard with an extra day’s pay, chargeable to current appropriations, and, 
(b), whether those employees of the navy yard, Washington, D. C., who worked 
on Inauguration Day, March 4, 1929, shall be paid an extra day’s compensation 
for that day, chargeable to current appropriation. 


On March 2, 1929, the Secretary of the Navy issued the following 
order : 


1. Inauguration Day, March 4, 1929, being a legal holiday in the District 
of Columbia under the provisions of the act of June 18, 1888, all civilian em- 
ployees of the Naval Establishment in the District of Columbia shall be excused 
from duty on that day, except those who may for special public reasons be 
excepted from the provisions of this order, or those whose absence from duty 
would be inconsistent with the provisions of existing law. 

2. The time of employees excused under the provisions of this order shall be 
charged to leave with pay if accrued and due, otherwise to leave without pay. 


Decision of April 23, 1929, 8 Comp. Gen. 558, held as follows 
(quoting from the syllabus) : 


While Inauguration Day is a legal holiday in the District of Columbia, it is 
not a holiday to which navy yard employees are entitled with pay in addition 
to their 30 days’ leave of absence with pay under the provisions of the act of 
August 29, 1916, 39 Stat. 617, in view of which it was legal and proper for the 
Secretary of the Navy to excuse the employees on Inauguration Day, 1929, 
and to require the time to be charged to leave with pay if accrued and due, 
otherwise to leave without pay. 


Public Resolution No. 99, dated June 27, 1930, 46 Stat. 826, pro- 
vides as follows: 


That the employees of the United States Government in the District of 
Columbia and the employees of the District of Columbia who come within the 
provisions of the act approved June 18, 1888, and who, under the provisions 
of said act, were excused from work on Monday, March 4, 1929, a holiday, shall 
be entitled to pay for said holiday. 


You have quoted from the congressional committee reports on this 
resolution and discussed the matter on the basis thereof. 

Employees under the navy yard, District of Columbia, would fall 
within the classes mentioned in the public resolution of June 27, 1930, 
supra. In fact, in view of its legislative history, apparently such 
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employees were those particularly sought to be benefited. It is 
unreasonable to suppose that the Congress intended to create a dis- 
tinction between employees who had accrued leave available for use 
on Inauguration Day, 1929, and those employees who then had no 
accrued leave. The congressional reports would seem to show clearly 
that the purpose and intent of the enactment was to equalize the 
rights of all employees who “ were excused from work on Monday, 
March 4, 1929, a holiday.” 

However, as the terms of the resolution are specifically limited to 
those employees who were excused from work on March 4, 1929, 
those employees who were required to work on that day do not come 
within its provisions and are not entitled to an additional day’s pay 
for services performed thereon. 

You are advised, therefore, that question (a) is answered in the 
affirmative and question (b) in the negative. 


(A-32213) 


GRATUITIES, SIX MONTHS’ DEATH—COAST GUARD ENLISTED MAN 





The act of May 22, 1928, 45 Stat. 710, authorizing payment of a six months’ 
death gratuity “to the widow, and if there be no widow, to the child or 
children” of deceased officers or enlisted men of the regular Navy, Marine 
Corps, and Coast Guard, is a complete substitute for the act of June 4, 
1920, 41 Stat. 824, and under its provisions the widow and children are 
entitled to the gratuity by the mere fact of relationship to the deceased, 
and without regard to age, previous designation, or dependency. 4 Comp. 
Gen, 554, distinguished. 

















Decision by Comptroller General McCarl, August 19, 1930: 

There is for consideration settlement No. 0266922, dated Septem- 
ber 19, 1929, which disallowed the claims of Harold Oldenberg, 
Hazel Oldenberg Molitor, and Margurette Oldenberg Roth, children 
of Carl August Oldenberg, late surfman, United States Coast Guard, 
who died May 8, 1929, for six months’ death gratuity pay on account 
of the death of their father. 

The records show that, at the time of his death, Surfman Olden- 
berg was on the active list of the Coast Guard and serving under 
regular enlistment, and that his death was not the result of his own 
misconduct. The claim was denied because the records appeared to 
show that the deceased left a widow. 

Under date of June 14, 1928, the circuit court of Milwaukee 
County, State of Wisconsin, entered a judgment awarding Laura 
Oldenberg a divorce from the late Carl Oldenberg. The decree 
contained a provision as follows: 

* * * that this judgment so far as it determines the status of the parties 


shall not be effective, except for the purpose of un appeal to review the same 
until the expiration of one year from the date of the entry of same. 


———_. - = 
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The respondent died May 8, 1929, within one year from the date 
of entry of the decree, and on these facts it appeared that the decree 
never became effective. However, section 2374, 247.37 Revised Stat- 
utes of Wisconsin, provides: 


When a judgment of divorce from the bonds of matrimony is granted, so far 
as it affects the status of the parties it shall not be effective until the expiration 
of one year from the date of the entry of such judgment; excepting that it shall 
imniediately bar the parties from cohabitation together and that it may be 
reviewed on appeal during said period. But in. case either party dies within 
said period such judgment, unless vacated or reversed, shall be deemed to have 
entirely severed the marriage relation immediately before such death. * * * 


Under this provision, the marriage relation of Laura Oldenberg 
and the late Carl Oldenberg was severed immediately before the 
latter’s death, and he left no widow to whom the gratuity may be 
paid. Of the three children claiming, one, Margurette Oldenberg 
Roth, was under 21 years of age and unmarried when her father 
died, and the others were over 21 years of age and disclaim de- 
pendence on their father at date of his death. Question arises 
whether the claimants over 21 years old and not dependent on the 
deceased are entitled to any part of the gratuity. 

The act of June 4, 1920, 41 Stat. 824, provided: 


That hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his or her own misconduct, of any officer, enlisted 
man, or nurse on the active list of the regular Navy or regular Marine Corps, 
or on the retired list when on active duty, the Paymaster General of the Navy 
shall cause to be paid to the widow, and if there be no widow to the child or 
children, and if there be no widow or child, to any other dependent relative 
of such officer, enlisted man, or nurse previously designated by him or her, 
an amount equal to six months’ pay at the rate receivéd by such officer, 
enlisted man, or nurse at the date of his or her death. * * * 


This act was amended and reenacted by the act of May 22, 1928, 
45 Stat. 710, to read as follows: 


Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the regular Navy or regular Marine Corps, or on 
the retired list when on active duty, the Paymaster General of the Navy shall 
cause to be paid to the widow, and if there be no widow to the child or children, 
and if there be no widow or child, to any other dependent relative of such 
officer, enlisted man, or nurse previously designated by him or her, an amount 
equal to six months’ pay at the rate received by him or her, an amount equal 
to six months’ pay at the rate received by such officer, enlisted man, or nurse 
at the date of his or her death. The Secretary of the Navy shall establish regu- 
lations requiring each officer and enlisted man or nurse having no wife or child 
to designate the proper dependent relative to whom this amount shall be paid 
in case of his or her death. Said amount shall be paid from funds appropriated 
for the pay of the Navy and pay of the Marine Corps, respectively: Provided, 
That if there be no widow, child, or previously designated dependent relative, 
the Secretary of the Navy shall cause the amount herein provided to be paid 
to any grandparent, parent, sister, or brother shown to have been actually 
dependent upon such officer, enlisted man, or nurse prior to his or her death, 
and the determination of such fact by the Secretary of the Navy shall be final 
and conclusive upon the accounting officers of the Government: Provided, 
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That nothing in this section or in other existing legislation shall be construed 
as making the provisions of this section applicable to officers, enlisted men, or 
nurses of any forces of the Navy of the United States other than those of the 
regular Navy and Marine Corps, and nothing in this section shall be construed 
to apply in commissioned grades to any officers except those holding permanent 
or probationary appointments in the Regular Navy or Marine Corps: Provided, 
That the provisions of this section shall apply to the officers and enlisted men 
of the Coast Guard, and the Secretary of the Treasury will cause payment to be 
made accordingly. 


In decision 4 Comp. Gen. 554, it was suggested that the provision 
in the act of March 2, 1923, 42 Stat. 1885, relating to the six months’ 
pay authorized by the act of December 17, 1919, 41 Stat. 367 (pro- 
viding a six months’ pay gratuity for relatives of deceased Army 
personnel), and which prohibits payment thereof to “any married 
child or unmarried child over 21 years of age * * * who is not 
actually a dependent of such deceased officer or enlisted man,” was 
applicable to payment of the gratuity provided in the act of June 4, 
1920, 41 Stat. 824, to be paid “ to the widow, and if there be no widow 
to the child or children” of deceased officers, enlisted men, or nurses 
on the active list of the regular Navy. 

The act of May 22, 1928, is a complete substitute for the act of June 
4, 1920. Neither of these acts prescribes any age limitation to the 
child or children to whom such gratuity is payable as is provided 
in the Army act of March 2, 1923. In view of the fact that this later 
Navy act, enacted subsequently to the Army act, places no limita- 
tion on the age of the child or children authorized to receive the six 
months’ gratuity pay, and especially in view of the inclusion of the 
matter contained in the first proviso which would exclude a de- 
pendent married or adult child if not designated as a dependent 
relative, the suggestion in 4 Comp. Gen. 554, that by reason of the 
Army act of 1923 (which is applicable solely to the Army personnel ) 
the authorization of such gratuity pay, without evidence of depend- 
ency of the beneficiary is limited to the widow and unmarried minor 
children of the Navy personnel, is not now tenable. 

It is therefore concluded that under the act of May 22, 1928, 45 
Stat. 710, the “ widow, child, or children” are entitled to payment 
of the gratuity pay by the mere fact of their relationship to the 
deceased, and without regard to age, previous designation or 
dependency. 

Upon review, the settlement is modified and an amount equal to 
six months’ pay at the rate Carl August Oldenberg, late surfman, 
United States Coast Guard, was receiving at date of his death. 
May 8, 1929, or $540, is certified due the three claimants, and 
settlement will be made allowing them $180 each. 
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(A-32966) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD EMPLOYEES 


A deputy collector of internal revenue who resigned at the close of business 
June 30, 1928, and was reinstated October 24, 1929, was not entitled to any 
increase in compensation under the Welch Act of May 28, 1928, 45 Stat. 
776, because he was not in the service on July 1, 1928, and he is 
not entitled to any increase under the Brookhart Salary Act of July 3, 1930, 
46 Stat. 1003, because he was not eligible for any increase under the Welch 
Act. 


Comptroller General McCarl to the Secretary of the Treasury, August 19, 1930: 

I have your letter of August 8, 1930, as follows: 

The question has arisen in this department as to whether Charles L. Hoffman, 
deputy collector of internal revenue in the twenty-third district of Pennsylvania, 
is entitled to an increase in compensation under the Brookhart Salary Act of 
July 3, 1930. 

The facts in the case are as follows: 

After employment in the Internal Revenue Service for more than seventeen 
years Mr. Hoffman resigned as deputy collector, at $2,700.00 per annum, grade 
CAF-6, in the twenty-third district of Pennsylvania, effective at the close 
of business June 30, 1928. He was reappointed as deputy collector in the same 
district on October 24, 1929, at $2,300.00 per annum, grade CAF-6. He was, 
therefore, in the position of deputy collector (CAF-6) on June 30, 1928, and 
July 8, 1930, but was not in the service on July 1, 1928, and received no 
increase under the act of May 28, 1928 (Welch Act). 

In order that Deputy Collector Hoffman’s rights under said act of July 3, 
1930, may be definitely determined the matter is presented for your decision. 


Section 3 of the Welch Act of May 28, 1928, 45 Stat. 785, author- 
ized the adjustment of compensation in the field services, the 
compensation of which had been adjusted under the act of December 
6, 1924, 43 Stat. 704, to correspond as far as practicable to the rates 
established by said act in the departmental service. 

Section 5 of said act provided that it should take effect July 1, 
1928. 

As said act of May 28, 1928, did not become effective until July 1, 
1928, it was not until that date that the heads of departments were 
authorized thereunder to adjust the compensation of positions in 
the field services. On the date that the authority became effective 
the employee herein considered was not in the service and, therefore, 
his compensation could not be adjusted under the authority con- 
ferred by section 3 of the Welch Act. 

The Brookhart Salary Act of July 3, 1930, 46 Stat. 1003, provides 
that the heads of the several executive departments and independent 
establishments of the Government whose duty it is to carry into 
effect the provisions of the act are directed to so administer it that 
employees who are in the grades affected thereby, who were in 
said position on June 30, 1928, and who under the act of May 
28, 1928, supra, did not receive an increase in salary equivalent to 
two steps or salary rates in their respective grades, should be given 
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such additional step to steps or salary rate or rates within the grade 
as might be necessary to equal said increase. 

The provisions in the Brookhart Salary Act contemplate that the 
additional increase shall be given only to those who were eligible to 
an increase under the Welch Act but who did not receive an increase 
of at least two steps thereunder. As the employee here in ques- 
tion was not eligible to an increase under the Welch Act, he is not 
within the class of those entitled to an additional increase under the 
Brookhart Salary Act. 

The question presented is answered in the negative. 


(A-32880) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—NONPAY STATUS 


An employee who was on the rolls but in a nonpay status July 1, 1928, under 
one department or office, but whose grade and Salary rate on June 30, 
1928, were such as would have entitled the employee to an increase of one 
step or salary rate under the provisions of the Welch Act of May 28, 
1928, 45 Stat. 776, effective July 1, 1928, is entitled, in accordance with the 
terms of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1003, to an 
additional step or salary rate in the grade held under another department 
or office on July 3, 1930. 


Comptroller General McCarl to the Chairman of the Federal Radio Commis- 
sion, August 20, 1930: 


Consideration has been given to your letter of August 1, 1930, as 
follows: 

















This commission is desirous of obtaining from you a decision on the follow- 
ing question arising under the provisions of the act of July 3, 1930, Public No. 
523, amending the classification act of 1923, as amended. 

The abstract of official record of Miss Lottie M. Griffin, formerly employed 
in the Internal Revenue Bureau, sets forth that her services with that bureau 
were discontinued as of June 30, 1928. In a conversation had over the tele- 
phone with that bureau, I was informed that Miss Griffin had been carried in a 
leave-without-pay status by that bureau until the latter part of August or the 
first part of September 1928, but that when her services were finally discon- 
tinued, the action taken was made effective as of June 30, 1928. I was also 
informed that no official request for leave without pay had been submitted by 
Miss Griffin or approved by the bureau. On January 7, 1930, this commission 
requested the reinstatement of Miss Griffin in her former status at the Bureau 
of Internal Revenue, and on January 10, 1930, she was appointed as assistant 
clerk stenographer. I enclose herewith copies of letters furnished me by 
Miss Griffin, which are self-explanatory. 

In considering the Brookhart Salary Act, no action was taken on the above- 
mentioned case, and action will be withheld pending your decision. 


The copies of the letters you enclosed are to Miss Griffin from the 
appointment division, Treasury Department, July 1, 1928, and from 
appointment division, Bureau of Internal Revenue, August 7 and 
September 8, 1928. It appears therefrom that on June 30, 1928, 
Miss Griffin was in grade CAF-3, receiving $1,680 per annum under 
the Bureau of Internal Revenue, Washington, D. C., and by the 
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appointment division letter dated July 1, 1928, she was advised as 
follows : 

You are advised that under the act approved May 28, 1928, amending the 
classification act of March 4, 1923, your compensation has been increased to 
$1,740 per annum, effective July 1, 1928. 

It appears also from the copies of said letters that Miss Griffin’s 
absence after June 30, 1928, was due to the condition of her health; 
that she requested that she be carried as on leave without pay indefi- 
nitely ; that under date of August 7, 1928, she was requested to sub- 
mit her resignation by September 1, 1928; and that under date of 
September 8, 1928, she was again requested to submit her resignation, 
it being stated that “ it will not be possible to carry you in a nonpay 
status beyond September 15.” 

It is thus shown that, although in a nonpay status, she held a posi- 
tion in the Bureau of Internal Revenue from June 30, 1928, until 
after September 8, 1928, and that under the provisions of the Welch 
Act the salary of said position was increased from $1,680 to $1,740, 
effective July 1, 1928. 

In decision of July 16, 1930, A-32589, 10 Comp. Gen. 20, it was 
stated as follows: 

It would seem to be the clear intent and purpose of this Brookhart act, con- 
sidered as a whole, to grant to all employees within the grades involved who 
were advanced less than two steps or salary rates effective July 1, 1928, in the 
grade held June 30, 1928, solely by reason of the provisions of the Welch act 
of May 28, 1928, an additional step or salary rate in the grade held July 3, 1930, 
notwithstanding any change in status by promotion, demotion, allocation, re- 
allocation, transfer, reinstatement, or otherwise—either within the same grade 
or from one grade to another within the grades specified—which occurred in the 


interval between June 30, 1928, and July 3, 1930, provided, only, that the grades 


held June 30, 1928, and the grades held on July 3, 1930, are both within those 
mentioned in the act. 


The status of this employee on June 30, 1928, and on July 3, 1930, 
fulfills the conditions thus set forth, and, as she received, or was en- 
titled to receive, July 1, 1928, an increase under the Welch Act of 
only one step or salary rate, she is entitled, under the terms of the 
Brookhart Salary Act, to receive an additional step or salary rate 


in the grade held on July 3, 1930, under the Federal Radio 
Commission. 


(A-82975) 


SUBSISTENCE EXPENSES—TRANSPORTATION BETWEEN 
TEMPORARY ABODE AND PLACE OF DUTY 


The expenses incurred by an employee while away from his permanent station, 
in going from his hotel to his place of duty and returning therefrom, ure 
incident to subsistence and are included in the allowance authorized 
therefor. 


73175°—31——7 
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Decision by Assistant Comptroller General Ginn, August 22, 1930: 

C. M. Blair, superintendent and special disbursing agent, Haskell 
Institute, requested June 14, 1930, review of settlement No. F- 
10415-In, dated June 6, 1930, wherein credit was disallowed in his 
account for November, 1929, in the sum of $3.10, because of a pay- 
ment made on voucher 536 to Adviser Paul A. Cannady, Indian 
Field Service. 

The facts appear to be as follows: 

On October 20, 1929, Mr. Cannady was authorized to travel from 
Haskell Institute, his headquarters, to Pittsburgh, Pa., Detroit, Mich., 
and Lansing Mich., for the purpose of visiting outing pupils and 
to supervise their employment. In addition to transportation ex- 
penses he was to be reimbursed his actual subsistence expenses not 
to exceed $4 per diem. 

The items disallowed consist of taxi fares incurred on October 
23, 1929, by Mr. Cannady at Detroit, Mich., his temporary post of 
duty, in traveling from Hotel Statler, where he was stopping, to 
the employment office of Chrysler Motor Co. ($1.40), and from said 
hotel to the General Motors Building and return ($1.70), for the 
purpose of supervising pupil employment. 

The charges for taxis between the Hotel Statler and the offices 
of the two motor companies were disallowed for the reason that 
street cars were available to the points visited by the adviser, and that 
such service was more economical than taxi service. 

In his request for review the special disbursing agent states: 

This matter has been taken up with Major Cannady and he states that 
while street cars were available, the distances were great and the service 
by street car necessarily slow. He was also unfamiliar with the city, and 
felt that it would have been impossible for him to transact the business 
required within the time at his disposal, had he attempted to use street cars. 
Street cars are regularly used where their use would not result in the loss 
of time, but in this instance,.at least another day would have been required 
had street cars been used, resulting in an increased cost to the Government, 

It is noted that Mr. Cannady was in Detroit all day; that is, 
from breakfast October 23 to after breakfast October 24, 1929, and 
there is no showing as to just what time was saved by using taxis 
for these trips or as to how such saving would inure to the benefit of 
the Government. 

Furthermore, attention is invited to paragraph 44 of the Stand- 
ardized Government Travel Regulations, which provides that sub- 
sistence expenses will be held to include “transportation between 
places of lodgings or where meals are taken and places of duty.” 
See, also, paragraph 60 of said regulations. Mr. Cannady was 
reimbursed 50 cents for his breakfast and $3.50 for his lodgings 
at the Hotel Statler on October 23, 1929, or a total of exactly $4, 
the maximum amount authorized to be reimbursed to him for 
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subsistence expenses for any one day. Consequently, the taxi service 
of $3.10 was in excess of the authorized allowance for subsistence. 
See 3 Comp. Gen. 284. Accordingly, the disallowance must be and is 
sustained. The amount of the overpayment, $3.10, should be for- 
warded to this office without delay. 


(A-32621) 


COMPENSATION—HOLDING TWO POSITIONS—RETIRED ARMY 
OFFICER 


The employment under the Census Bureau of a retired officer of the Army, 
who was retired at his own request after 30 years’ service, is in direct 
contravention of the act of July 81, 1894, 28 Stat. 205, as amended by 
the act of May 31, 1924, 43 Stat. 245, and is unauthorized. 


Comptroller General McCarl to the Secretary of Commerce, August 23, 1930: 

There has been presented to this office for preaudit administra- 
tively approved pay-roll voucher in the amount of $768 stated in 
favor of Col. Arthur P. Watts, a retired Army officer, for services 
as a supervisor’s clerk, Bureau of the Census, for period from January 
22 to June 14, 1930, at the rate of $6 per diem. 

Col. Arthur P. Watts was retired April 30, 1929, at his own re- 
quest after 30 years’ service (see Army Register, 1930, p. 883), and 
his retired pay is in excess of the rate of $2,500 per annum. 

Section 2 of the act of July 31, 1894, 28 Stat. 205, as amended by 
the act of May 31, 1924, 43 Stat. 245, provides in part as follows: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law; 
but this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them 
to office by and with the advice and consent of the Senate. Retired enlisted 
men of the Army, Navy, Marine Corps, or Coast Guard retired for any cause, 
and retired officers of the Army, Navy, Marine Corps, or Coast Guard who have 
been retired for injuries received in battle or for injuries or incapacity incurred 
in line of duty shall not, within the meaning of this section, be construed to hold 
or to have held an office during such retirement. (Section 62, Title 5, U.S.C. A.) 

It is well settled that a retired Army officer holds an office with 
salary or annual compensation attached within the meaning of this 
statute. As Colonel Watts was retired at his own request after 30 
years’ service, he does not come within the express exceptions thereto. 
Therefore, he was prohibited from holding the position under the 
Bureau of the Census, which must be considered as an office to which 
compensation is attached, unless there is a provision in the census 
act, or otherwise, which may be considered as authorizing his em- 
ployment notwithstanding the general statute prohibiting dual em- 
ployment. See decision of August 7, 1930, A-32876, and cases 
therein cited. 
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The only portion of the census act of June 18, 1929, 46 Stat. 21, 
for consideration in this connection is the following from section 3: 


The enlisted men and officers of the Army, Navy, and Marine Corps 
may be appointed and compensated for the enumeration of Army, Navy, Marine, 
and other military posts. Employees of the Department of Commerce and 
other departments and independent offices of the Government may, with the con- 
sent of the head of the respective department or office, be employed and compen- 
sated for field work in connection with the Fifteenth Decennial Census. * * 


This office has been advised that Colonel Watts performed general 
census work at Dallas, Tex., and not in connection with the “ enumer- 
ation of Army, Navy, Marine, and other military posts.” There- 
fore, it is unnecessary to decide herein whether a retired Army offi- 
cer would fall within the term “ officer ” as used in the census statute. 

The term “employees of the Department of Commerce and other 
departments and independent offices of the Government ” refers ex- 
clusively to civilians on active duty and may not reasonably be con- 
strued as including a retired Army officer. 

You are advised, therefore, that the employment of Colonel Watts 
as an employee under the Bureau of the Census was in direct contra- 
vention of the act of 1894 as amended, supra, and the voucher pre- 
sented to this office may not be certified for payment. 


(A-82991) 


ACCOUNTING—FUNDS RECEIVED BY NATIONAL PARKS FOR 
EMERGENCY SUPPLIES AND FIRE-FIGHTING EQUIPMENT 


Under existing cooperative agreements between Federal and State fire-fighting 
agencies, funds received from a State as reimbursement for national park 
emergency rations used and fire-fighting equipment lost by the State fire- 
fighting authorities in the suppression of a fire which threatened a na- 
tional park may be used to replace such supplies and equipment. 


Comptroller General McCarl to the Secretary of the Interior, August 25, 1930: 
I have your letter of August 11, 1930, as follows: 


Due to extreme fire hazards which prevail in the vicinity of Sequoia and 
General Grant National Parks, California, cooperative agreements have been 
entered into by the National Park Service with the Forest Service and the 
(State) fire warden of that particular district whereby immediate attention 
can be given to any fires in the vicinity of these parks. 

Emergency rations and fire-fighting equipment are kept on hand at different 
places within the national park boundaries for use in fighting forest fires, with 
the understanding that the National Park Service, the Forest Service, or the 
(State) fire warden of that district may make use of both rations and fire- 
fighting equipment. 

Under these agreements rations in the amount of sientediibe $250 were 
furnished by the National Park Service to the (State) fire warden, together 
with a large quantity of equipment, in the suppression of the South Fork fire 
on July 20, 1930, which threatened the Sequoia National Park. 

In the control of this fire approximately $130 of National Vark Service fire- 
fighting equipment was either lost or destroyed by fire while it was in the 
custody of the (State) fire warden. The State authorities have been billed 
for the cost of both the food and the equipment lost. We are advised that 
payment will soon be made. 
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We have instructed our superintendent of Sequoia National Park that when 
the money is received from the State of California it is to be placed in the 
special disbursing agent’s special deposit account pending advice from your 
office as to the proper disposition to be made of the funds. 

Your opinion is respectfully requested as to whether it will be permissible 
to purchase from such funds received from the State, and placed in the special 
deposit account, emergency supplies and fire-fighting equipment to replace 
that used and lost by the (State) fire warden in extinguishing the above 
mentioned fire. 

It is understood from your submission that the South Fork fire 
of July 20, 1930, was not in a national park, although, as you state, 
it may have threatened the same; that the suppression of such fire 
was under the jurisdiction of the State fire warden; and that the 
using of the park’s fire-fighting equipment and emergency rations 
for men engaged in the work was merely resorted to as a matter of 
emergency under existing cooperative agreements with the State 
agencies. Under such circumstances, the cost of the equipment and 
rations used, lost, or destroyed by the State fire-fighting forces 
would not be a’ proper charge under Federal appropriations made 
available by law for fire-fighting purposes in national parks; that 
is to say, the rations and equipment were not used for such purposes 
as contemplated by such appropriations. 

In view of the above facts and in specific, answer to the question 
submitted, I have to advise that there appears no legal objection to 
the use of the funds received from the State to replace the emergency 
supplies and fire-fighting equipment used and lost by the State fire 
warden in the suppression of the fire in question. Manifestly, the 
Government could accept a replacement in kind of the rations and 
equipment used by the State and not returned by it because lost or 
consumed, and the procedure proposed would accomplish the same 
end in a more satisfactory way. Of course, the requirements of law 
as to advertising, etc., are to be observed in making these replace- 
ment purchases the same as in other Government purchases. 


(A-33014) 
COMPENSATION—UNITED STATES PARK POLICE 


Privates in the United States park police, assimilated for pay purposes to the 
privates in the Metropolitan police force of the District of Columbia, whose 
initial salary rates were fixed effective July 1, 1930, under the terms of 
section 3 of the act of July 1, 1980, 46 Stat. 840, are not entitled to an 
annual or longevity increase of $100, under the terms of section 1 of said 
statute, until July 1, 1930, and the successive annual or longevity increases 
will be effective on July 1 of each year within the maximum authorized 
by the statute. Each annual or longevity increase in compensation of 
privates entering the service after July 1, 1930, will date from the comple 
tion of each year of service within the maximum authorized by the statute. 
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Comptroller General McCarl to the Director, Public Buildings and Public 
Parks of the National Capital, August 25, 1930: 


Consideration has been given to your letter of August 12, 1930, 
as follows: 







































In connection with the fixing of salaries of United States park policemen 
in accordance with the act entitled “An act to fix the salaries of officers and 
members of the Metropolitan police force and the fire department of the 
District of Columbia,” approved July 1, 1930, the following questions have 
arisen and are submitted for your decision. 

1. Under section 3 of said act privates who have served less than one year 
are entitled to a salary at the rate of $1,900 per annum; privates who have 
served more than one year and less than two years, at the rate of $2,000 per 
annum, etc. Taking a specific case, Private Hmmett S. Mast was originally 
appointed July 9, 1927, and on July 1, 1930, was promoted to $2,100, the 
rate established for privates who have served more than two years and less 
than three years. On July 8, 1930, he had completed three years of service. 
and according to section 3 of the act was promoted to $2,200 per annum 
effective July 9, 1980. Some doubt has arisen as to the propriety of the last 
promotion in view of the statement in section 1 of the act * * * privates, 
a basic salary of $1,900 per year, with an annual increase of $100 in salary 
for five years, or until a maximum salary of $2,400 is reached. * * 

(a) Is he entitled to the annual increase of $100 in salary, ai 
July 9, 1930? 

(d) If not, when will he be entitled to it? 

2. Under the proviso of section 3, privates in class three on the effective 
date of the act (July 1, 1930) who have served less than six years are 
entitled to an annual salary of $2,200; privates who have served six years and 
less than seven are entitled to an annual salary of $2,300, etc. Taking a 
specific case, Private Emmett BE. Saar was originally appointed on December 
10, 1924, was in class three on July 1, 1930, and on July 1, 1930, was promoted 
to $2,200, the rate established for privates who have served less than six 
years, and in class three on the effective date of the act. 

(a) Will he be entitled to the annual salary of $2,300, beginning Decem- 
ber 10, 1930? 

(b) If not, effective what date will he be entitled to $2,300? 
(c) $2,400? 


The salaries of the United States park police were assimilated 
to those of the Metropolitan police force of the District of Columbia 
by the act of April 13, 1928, 45 Stat. 429. 

Sections 1 and 3 of the act of July 1, 1930, 46 Stat. 839, 840, 
provide in part as follows: 

That the annual basic salaries of the officers and members of the Metropoli- 
tan police force shall be as follows: * * * privates, a basic salary of 
$1,900 per year, with an annual increase of $100 in salary for five years, or 
until a maximum salary of $2,400 is reached. All original appointments of 


privates shall be made at the basic salary of $1,900 per year, and the first 
year of service shall be probationary. 


* * * 





















* 


Sec. 3. That privates of the Metropolitan police force and of the fire depart- 
ment shall be entitled to the following salaries: Privates who have served 
less than one year, at the rate of $1,900 per annum; privates who have served 
more than one year and less than two years, at the rate of $2,000 per annum; 
privates who have served more than two years and less than three years, at 
the rate of $2,100 per annum; privates who have served more than three years 
and less than four years, at the rate of $2,200 per annum; privates who have 
served more than four years and less than five years, at the rate of $2,300 per 
annum ; privates who have served more than five years, at the rate of $2,400 per 
annum: Provided, That privates in class three on the effective date of this 
Act who have served less than six years shall be entitled to an annual salary 
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of $2,200; privates who have served six years and less than seven years shall 
be entitled to an annual salary of $2,300; and. privates who have served seven 
years or more shall be entitled to an annual salary of $2,400. 

The act of December 5, 1919, 41 Stat. 363, amending earlier stat- 
utes, established three classes of privates in the Metropolitan police 
force of the District of Columbia, as follows: 

* * * Provided further, That privates of class 1, if found efficient, shall 
serve One year on probation, privates of class 2 shall serve two years subse- 


quent to service in class 1, and privates of class 3 shall include all those privates 
who have served efficiently three or more years. 


The act of May 27, 1924, 43 Stat. 174, fixed the salary rates of class 
1 at $1,800, class 2 at $1,900, and class 3 at $2,100. 

The act of July 1, 1930, supra, supersedes the earlier statutes 
both as to the salary rates and as to the basis for longevity increases. 
Section 1 fixes the basic salaries and, as to privates, provides for an 
annual increase of $100 for five years. Section 3 fixes the initial 
salary rates for all privates who served prior to July 1, 1930, and 
were in the service on that date. This section does not form the 
basis for future annual or longevity increases in salary rates, but is 
limited exclusively to fixing the initial salary rates effective July 1, 
1930. 

There is an apparent conflict between the ‘first part of section 3 
and the proviso which was added by an amendment to the original 
bill as introduced. For instance, under the first part of the section, 
a class 3 private who, on July 1, 1930, had served more than four 
years and less than five, could have been given an initial salary rate 
of $2,300 per annum had the proviso not limited all class 3 privates 
who had served less than six years to $2,200 per annum. Other 
conflicts between the first part and the proviso of the section are of 
a similar nature. 

It is a well settled rule of statutory construction that a proviso 
is usually intended to restrict or qualify the preceding section or 
part of a statute. In this instance, where there is a direct conflict, 
the terms of the proviso must control the fixing of the initial salary 
rates of class 3 privates effective July 1, 1930. 

Section 1 of the statute authorizes an annual increase of $100 in 
salary for five years for all privates until the maximum salary is 
reached. No annual or longevity increase may be given to any pri- 
vate within less than one year from the date of the last increase. 
Likewise, upon the fixing, effective July 1, 1930, of initial salary 
rates of all privates who served prior to July 1, 1930, and were in 
the service on that date, no annual or longevity increase would be 
authorized for those privates until July 1, 1931, and the successive 
annual or longevity increases would be effective on July 1 of each 
year within the maximum authorized by the statute. Each annual 
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or longevity increase in salary of privates entering the service after 
July 1, 1930, would date from the completion of each year’s service 
within the maximum authorized by the statute. 

Referring to the case of Private Emmett S. Mast, who on June 30, 
1930, was in class 2, having served more than two years and less 
than three years, his initial salary rate was properly fixed at $2,100 
per annum effective July 1, 1930, under the terms of the first part 
of section 3 of the new statute. He was not entitled to an annual 
or longevity increase of $100, to wit, $2,200 per annum, until July 1, 
1931, assuming his service is determined to have been satisfactory 
under the terms of section 4 of the statute; hence the increase of $100 
given July 9, 1930, was not authorized. 

Referring to the case of Private Emmett E. Saar, who on June 
30, 1930, was in class 3, having served three years or more, but less 
than six years, his initial salary rate was properly fixed at $2,200 
per annum effective July 1, 1930, under the terms of the proviso 
of section 3 of the new statute. He will not be entitled to an annual 
or longevity increase in salary, to wit, $2,300 per annum, until July 1, 
1931, and he will not be entitled to $2,400 per anum until July 1, 1932, 
assuming his service is determined to have been satisfactory. 











(A-33029) 





COMPENSATION — ALLOWANCES—CIVILIAN EMPLOYEES IN 
FOREIGN COUNTRIES 





The authority in the act of June 26, 1930, 46 Stat. 818, to furnish quarters, 
including heat, fuel, and light, or an allowance in lieu thereof, is restricted 
by the act to “ the limits of such appropriations as may be made therefor,” 
which contemplates a specific appropriation for quarters. Where no appro- 
priations have been made since the passage of that act to enable a service 
to meet the expenses of furnishing quarters to such employees, a general 
appropriation for expenses is not available therefor. 


Comptroller General McCarl to the Secretary of the Treasury, August 25, 
1930: 


There has been received your letter of August 14, 1930, as follows: 


There is attached hereto a copy of the act of June 26, 1930, which provides 
for living quarters, including heat, fuel, and light, or an allowance in lieu 
thereof, for civilian officers and employees of the Government stationed in 
foreign countries, and is directly applicable to employees of the Customs Foreign 
Service of this department. 

In the first proviso of this act it is stated “That said rented quarters or 
allowances in lieu thereof may be furnished only within the limits of such 
appropriations as may be made therefor,” and the statement follows: “ which 
appropriations are hereby authorized.” 

In the above connection it may be stated that a supplemental estimate of 
$50,000 was inserted in the last deficiency bill to meet the above expenses, but it 
was eliminated for the reason that the bill providing living quarters, etc., for 
civilian officers and employees abroad had not at that time beeen enacted. 

Before taking final action toward the promulgation of regulations for carry- 
ing into effect the provisions of this act, this department desires your opinion 
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as to whether the general funds of the appropriation “ Collecting the Revenue 
from Customs, 1931” are available for expenditures in this connection. 


The authority to furnish quarters to civilian officers and employees 
permanently stationed in foreign countries is restricted by the act 
of June 26, 1930, 46 Stat. 818, to “ the limits of such appropriations 
as may be made therefor,” which contemplates a specific appropria- 


tion for quarters. No appropriations have been made since the 
passage of that act to enable the Department of the Treasury to 
meet the expense of furnishing quarters to foreign employees. 
Accordingly, it must be held that the general appropriation for 
“Collecting the Revenue from Customs,” act of May 15, 1930, 46 
Stat. 339, is not available therefor. 


(A-33047) 


CLASSIFICATION OF CIVILIAN EMPLOYEES— ADJUSTMENTS 
UNDER BROOKHART SALARY ACT 


An employee who would otherwise have been entitled on July 1, 1928, under 
the Welch Act of May 28, 1928, 45 Stat. 785, to an increase in compensa- 
tion of two steps in the grade held June 30, 1928, but who was erroneously 
denied the increase by the administrative office under which the employee 
was then working because of holding a temporary position June 30, 1928, 
and not because of a lack of appropriations, is not entitled to an increase 
in compensation under the Brookhart Salary Act in the grade held July 
3, 1980, under another department. 


Comptroller General McCarl to the Secretary of the Navy, August 25, 1930: . 
Consideration has been given to your letter cf-August 14, 1930, 
as follows: 


Your decision is requested as to whether Mr. J. Newton Baker, now employed 
as chief engineering draftsman, SP-8, at $2,600 per annum, in the Hydro- 
graphic Office, Navy Department, is entitled to two salary steps under the 
Act of July 3, 1930 (Brookhart Act), in consideration of the following: 

On April 12, 1928, Mr. Baker was employed in the Forest Service under the 
Department of Agriculture as senior engineering draftsman, temporary, at 
$1,860 per annum. This temporary appointment was terminated on July 11, 
1928, and Mr. Baker accepted probational appointment in the Hydrographic 
Office, Navy Department, as senior engineering draftsman at $2,000 per annum, 
the new entrance pay for that rating, effective July 19, 1928. 

Under date of August 11, 1980, the chief, division of appointments, Depart- 
ment of Agriculture, wrote the Navy Department, in part, as follows: 

“* ™« * Mr, Baker did not receive any benefits under the Welch Act be 
cause he Was occupying a temporary position in the field service of the Forest 
Service on July 1, 1928. The department did not adjust the salaries of tempo- 
rary field employees under the Welch Act.” 


In decision of August 12, 1930, A-32852, 10 Comp. Gen. 71, ad- 
dressed to the Secretary of War, considering the status of employees 
who were in a temporary status July 1, 1928, it was held as follows: 


If the employees in question were entitled to a two-step increase under the 
act of May 28, 1928, 45 Stat. 785, and the appropriations available for the 
payment of their salaries for the fiscal year 1929, including the deficiency ap- 
propriation made under Title IJ of the act of March 4, 1929, 45 Stat. 1694, 
not otherwise expended, were adequate therefor (see decision of May 3, 1929, 
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A-24418), they are not entitled to any increase under the act of July 8, 1930, 
Public No. 528, 46 Stat. 1003. 

If the employees were entitled to an increase of only one step under the 
Welch Act of May 28, 1928, and there remains an unexpended balance in the 
appropriations above indicated adequate for the payment thereof, they are 
now entitled to an increase of only one step under the Brookhart Salary Act 
in the grades held by them on July 8, 1930, if said grades are of those within 
said act. 


If the said appropriations are exhausted, the employees are entitled, under 
the Brookhart Salary Act, to increases of two steps in the grades held July 
8, 1980, if the grades are within said act. See decision of July 16, 1930, 
A-32589, 10 Comp. Gen. 20. 

The report from the Department of Agriculture, which you quote, 
shows that it was not because of the lack of appropriations that 
temporary employees under that department were not granted in- 
creases under the Welch Act, but because it was thought temporary 
employees were not entitled. This administrative construction of 
the Welch Act was erroneous, as it was the salaries of the positions 
that were involved and not whether the employees were in a per- 
manent or temporary status. 

As you refer to $2,000 per annum as the new entrance salary for 
the rating previously held by this employee under the Department 
of Agriculture, your letter would seem to indicate that this employee 
was, on June 30, 1928, in a temporary status in grade SP-6 in the 
field service of the Department of Agriculture receiving the old 
minimum salary of the grade, to wit, $1,860 per annum. If so, he 
was entitled and should have received a salary rate of $2,000 per 
annum, the new minimum salary rate of said grade, effective July 1, 
1928, or an increase of $140 per annum, the amount of the next two 
steps or salary rates above that received in the grade held June 30, 
1928, and that he actually received such salary at least from July 
19, 1928. Therefore, if these are the facts, he would not be entitled 
to any increase under the terms of the Brookhart Salary Act. See 
decision August 1, 1930, A-82808, 10 Comp. Gen. 49, and August 8, 
1930, A-82760, 10 Comp. Gen. 63. 


(A-33095) 
REAL ESTATE, PURCHASE OF—TAX LIENS 


When the grantor of land to be acquired under the act of March 1, 1911, 36 
Stat. 961, as amended, has executed a deed conveying title to the United 
States, and the Attorney General has approved the title, subject only to 
the payment of taxes, such taxes may be paid from the amount agreed 
upon as the purchase price and the balance paid to the grantor, provided 
his assent thereto is clearly shown. 


Comptroller General McCarl to the Secretary of Agriculture, August 26, 1930: 
I have your letter of August 19, 1930, as follows: 


In connection with the acquisition of lands under the Weeks Forestry Act 
of March 1, 1911 (36 Stat. 961), as amended, and the Clark-McNary Act of 
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June 7, 1924 (43 Stat. 653), considerable difficulty has been encountered by 
reason of the fact that the laws of Michigan, Wisconsin, and Minnesota require 
that a deed conveying land can not be accepted for recordation until all taxes 
have been paid and a certificate to that effect from the tax collector is presented 
to the recorder or registrar with the instrument to be recorded. 

An example of the situation confronting the department is as follows: 

Under date of March 15, 1929, the National Forest Reservation Commission 
authorized the acquisition of 120 acres of land in Oscoda County, Michigan, 
offered to the department at a price of $1.50 per acre by John G. Barnsdale. 
Title to the property offered has been examined and a conditional approval 
by the Attorney General, subject only to the payment of taxes, has been re- 
ceived. The deed conveying title has been delivered to the United States. Mr. 
Barnsdale has been requested to make payment of the taxes due, amounting to 
$54.37. It now appears that he is unable to raise this amount and requests 
the department to pay same and deduct that amount from the purchase price 
of $180.00, and remit to him the balance due. The deed to the United States 
can not be recorded under the laws of Michigan until the taxes have been paid 
and a certificate issued to that effect by the collector of taxes. 

Section 8 of the act of March 1, 1911, provides as follows: 

“That the Secretary of Agriculture may do all things necessary to secure 
safe title in the United States to the lands to be acquired under this act, but 
no payment shall be made for such lands until the title shall be satisfactory 
to the Attorney General and shall be vested in the United States.” 

Your decision is requested whether in cases such as above cited and under 
the same conditions the department would be authorized to pay the taxes due 
after delivery of the deed to the United States and the approval of the title 


by the Attorney General, deducting the amount so paid from the purchase 
price. 


In the example given in your letter it appears that the grantor 
of the land to be acquired has consented to the deduction from the 
purchase price of the amount of the taxes due in order that payment 
may be made of the taxes, and that he may receive the balance of 
the purchase price. In such case the payment of the accrued taxes 
by the United States is not a payment of taxes as such, but is a 
payment necessary to obtain a valid fee simple title free of all en- 
cumbrances, and is in reality a part of the purchase price agreed 
upon by the grantor and the United States. Liens such as taxes, 
mortgages, etc., usually are for adjustment between grantor and 
grantee through debits against the purchase price when payment of 
the consideration money takes place. A memorandum of settle- 
ment showing the debits and credits is usually made at the time 
fixed for settlement and is agreed to by both parties signing the 
same. Liens are satisfied accordingly and the deed placed on record; 
a few days are then allowed to elapse to bring down the record to 
show the deed of record and that no éncumbrances have been en- 
tered of record in the meantime. If the record then appears clear, 
payment to the grantor of the balance of the consideration money 
follows forthwith. This procedure should be followed so closely 
as local practices permit. 

There should appear on the voucher on which the grantor is paid 
a notation showing the purchase price, the amount deducted for 
taxes, and the balance due the grantor, and the date, amount, etc., 
of the check, including the date of its delivery. The voucher should 
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be accompanied, also, by such memorandum of settlement as may 
have been made showing that the grantor has approved the settle- 
ment including the deduction of the amount due for taxes, and 
proper receipts for the taxes paid be attached. 

You are advised that in otherwise proper cases similar to that 
stated in your letter the department is authorized to pay the taxes 
due when there has been delivery of the deed to the United States, 
approval of the title by the Attorney General, and the grantor ap- 
pears at the settlement and then or otherwise approves the debit of 
liens against the purchase price, the deed being thereupon at once 
placed on record, and all in accordance with the procedure herein 
outlined. See decision of March 26, 1929, A-26462. 


(A-$2695) 


MEDICAL AND HOSPITAL TREATMENT—RETIRED ENLISTED MEN 
OF THE NAVY AND MARINE CORPS AND TRANSFERRED MEM- 


BERS OF THE FLEET NAVAL RESERVE AND THE FLEET MARINE 
CORPS RESERVE 





Retired enlisted men of the Navy and Marine Corps and transferred members 

of the Fleet Naval Reserve and the Fleet Marine Corps Reserve, admitted 
to naval hospitals on their own application and without reference to the 
United States Veterans’ Bureau, are not entitled to be considered as 
“veterans” within the meaning of the act of June 11, 1930, 46 Stat. 556, 
and relieved from the payment of 75 cents per day for hospital ration, but 
pursuant to the terms of section 4812 of the Revised Statutes it is manda- 
tory that the value of the ration per day during their continuance in a 
naval hospital under such circumstances be deducted from the account of 
the United States with said personnel. 


Comptroller General McCarl to the Secretary of the Navy, August 27, 1930: 
There has been received your letter of July 19, 1930, citing the 


act of June 11, 1930, 46 Stat. 556, and requesting decision of the 
following question : 


May retired enlisted men of the Navy and Marine Corps and transferred 
members of the Fleet Naval Reserve and Fleet Marine Corps Reserve, trans- 
ferred thereto after sixteen or more years’ service, be admitted to a naval 
hospital on their own application and without reference to the Veterans’ 
Bureau, without deduction from their retired pay or retainer pay of the sum 
of 75 cents per day for hospital rations? 


The act of June 11, 1930, provides: 


That retired enlisted men of the Navy and Marine Corps and transferred 
members of the Fleet Naval Reserve and Fleet Marine Corps Reserve, trans- 
ferred thereto after sixteen or more years’ service, shall be considered to be 
veterans within the meaning of the laws relating to hospitalization under the 
Veterans’ Bureau, and shall be entitled to medical treatment or hospitaliza- 
tion at all Government hospitals without deduction from their retired pay or 
retainer pay of the sum of 75 cents per day for hospital rations while in a 
Government hospital. 


Title II of the World War veterans’ act of June 7, 1924, 43 Stat. 
615, sections 200 to 213, inclusive, under a chapter heading “ Com- 
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pensation and Treatment” establishes compensation and medical 
and hospital treatment for persons who served in the military or 
naval forces during the World War and who suffered disability 
during such service, and by a provision contained in section 212, 
as amended by the act of July 2, 1926, 44 Stat. 798, there was ex- 
cluded from the benefits therein authorized, at least as to compensa- 
tion, persons in receipt of active service or retirement pay. It has 
been held that the substantial retainer pay of transferred members 
of the Fleet Naval and Marine Corps Reserve is the equivalent of 
retired pay and that they were not entitled to compensation under 
the World War veterans’ act. 6 Comp. Gen. 223. Subparagraph 
10 of section 202 of the act, as amended by the act of July 2, 1926, 
44 Stat. 796, is as follows: 


(10) That all hospital facilities under the control and jurisdiction of the 
bureau shall be available for every honorably discharged veteran of the 
Spanish-American War, the Philippine insurrection, the Boxer rebellion, or 
the World War suffering from neuropsychiatric or tubercular ailments and 
diseases, paralysis agitans, encephalitis lethargica, or amoebic dysentery, or 
the loss of sight of both eyes, regardless whether such ailments or diseases 
are due to military service or otherwise, including traveling expenses as 
granted to those receiving compensation and hospitalization under this Act. 
The director is further authorized, so far as he shall find that existing Govern- 
ment facilities permit, to furnish hospitalization and necessary traveling 
expenses incident to hospitalization to veterans of any war, military occupa- 
tion, or military expedition, including those women who served as Army 
murses under contracts between April 21, 1898, and February 2, 1901, not 
dishonorably discharged, without regard to the nature or origin of their 
disabilities: Provided, That any and all laws applicable to women who 
belonged to the Nurse Corps of the Army after February 2, 1901, shull apply 
equally to members of the Army Nurse Corps who served under contract be- 
tween April 21, 1898, and February 2, 1901, including all women who served 
honorably as nurses, chief nurses, or superintendent of said corps in said 
period: Provided, That preference to admission to any Government hospital 
for hospitalization under the provisions of this subdivision shall be given to 
those veterans who are financially unable to pay for hospitalization and their 
necessary traveling expenses: Provided further, That where a veteran hos- 
pitalized under the authority of this subdivision is financially unable to sup- 
ply himself with clothing, he shall also be furnished with such clothing as 
the director may deem necessary: Provided further, That where a veteran 
entitled to hospitalization under this subdivision is suffering with a disease 
or injury necessitating the wearing of a prosthetic appliance and is finan- 
cially unable to supply himself with same, upon an affidavit to that effect 
the director is hereby authorized to furnish such appliance and to effect 
necessary repairs to the- same without cost to the veteran: And provided 
further, That the pension of a veteran entitled to hospitalization under this 
subdivision shall not be subject to deduction, while such veteran is hospitalized 
in any Government hospital; for board, maintenance, or any other purpose 
incident to hospitalization: Provided further, That the Act of May 4, 1898, 
entitled “An Act making appropriations for the naval service for the fiscal 
year ending June 30, 1899, and for other purposes,” the Act of February 28, 
1861, as amended by the Act of February 2, 1909, relative to the Government 
hospital for the insane in the District of Columbia, or any other Act, in so far 
as they are inconsistent with the provisions of this section be, and they are, 
hereby modified accordingly. 

In the insular possessions or Territories of the United States the director 
is further authorized to furnish hospitalization in other than Government 
hospitals, 














96 DECISIONS OF THE COMPTROLLER GENERAL 





This paragraph has been applied as requiring an honorable dis- 
charge from the last service, and as enlisted men retired or trans- 
ferred to the Fleet Naval or Marine Corps Reserve are not dis- 
charged but continue in the service, they were excluded from the 
benefits of hospital or medical treatment provided for all other 
veterans of honorable service during the wars, etc., enumerated. In 
addition to providing hospitals under the direction and control of 
the United States Veterans’ Bureau, it is provided by section 10 
of the World War veterans’ act, as amended July 2, 1926, 44 Stat. 
790, that to provide the medical treatment, hospitalization, etc., the 
Director— 

* * * for that purpose is hereby authorized, at the direction of the 
President or with the approval of the head of the department concerned, to 
utilize the now existing or future facilities of the United States Public Health 
Service, the War Department, the Navy Department, the Interior Department, 
the National Home for Disabled Volunteer Soldiers, and such other govern- 
mental facilities as may be made available for the purposes set forth in this 
Act; and such governmental agencies are hereby authorized to furnish such 
facilities, including personnel, equipment, medical, surgical, and hospital serv- 
ices and supplies as the director may deem necessary and advisable in carry- 
ing out the provisions of this Act, in addition to such governmental facilities 
as are hereby made available. 

It will be noted that the hospitalization authorized by subpara- 
graph 10 of section 202 is only in Government hospitals except in the 
insular possessions or Territories of the United States and the refer- 
ence to Government hospitals in the act of June 11, 1930, is obviously 
to the Government hospitals enumerated and described in subpara- 
graph 10 of section 202 of the World War veterans’ act, the purpose 
being to place retired enlisted men of the Navy and Marine Corps 
and transferred members of the Fleet Naval and Marine Corps 
Reserve on the same footing as to medical or hospital treatment 
by the Veterans’ Bureau as are honorably discharged veterans of 
any war, etc. 

In decision of this office dated August 18, 1926, 6 Comp. Gen. 126, 
127, wherein was construed the proviso to said section 202 (10) to the 
World War veterans’ act, as amended, which exempts pensions from 
deductions while a veteran is hospitalized in any Government hos- 
pital, it was held: 

The right to hospitalization under section 202 (10), World War veterans’ 
act, as amended, is not absolute in the veteran. Before he is entitled to 
hospitalization it must be determined by the Director of the United States 
Veterans’ Bureau that he comes within the purview of that section, such mat- 
ters as to whether he was honorably discharged, is not financially able to pay, 
etc., to be taken into consideration by the director in his determination. Thus, 
in order for a veteran to be “ entitled to hospitalization under this subdivision ” 
so as to relieve his pension from deduction for board, maintenance, etc., while 
in a Government hospital, the veteran must have come under the direction of 
the Veterans’ Bureau. You are accordingly advised that veterans who have 
not been taken over by the Veterans’ Bureau and are not being hospitalized 


in St. Elizabeths Hospital accordingly are not exempted from reimbursing the 
hospital for board, treatment, etc, 
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Similarly, the act of June 11, 1930, supra, when read in connection 
with the provisions made for veterans in the laws “ relating to hos- 
pitalization under the Veterans’ Bureau,” was not intended to give 
such retired or transferred men a right on their own initiative and 
without authority from the Veterans’ Bureau to admission to any 
Government hospital, nor was it designed to subject the appropria- 
tions for such Government hospitals to a charge for their care and 
subsistence whether such Government hospitals are under the con- 
trol of the Navy, the Army, the Public Health Service, or the De- 
partment of the Interior. 

The statutes providing for subsistence of patients in naval hos- 
pitals necessarily require that provision be made for the cost of sub- 
sistence of all patients in such hospitals. 


Section 4812, Revised Statutes, provides: 


For every Navy officer, seaman, or marine admitted into a Navy hospital, 
the institution shall be allowed one ration per day during his continuance 
therein, to be deducted from the account of The United States with such officer, 
seaman, or marine. 


In the annual appropriation act for the Navy under “ Bureau of 
Supplies and Accounts—Pay, Subsistence, and Transportation of 
Naval Personnel” subheading “ Subsistence of Naval Personnel ” 
for the fiscal year 1930, 45 Stat. 1460, funds are appropriated— 


For * * * commuted rations stopped on account of sick in hospital 
and credited at the rate of 75 cents per ration to the naval hospital 
feng 09 19m, . 

The right to a ration was withdrawn as to most officers of the 
Navy in 1899 and as to all officers of the Navy in 1908. Officers are, 
therefore, required to pay or be charged in their accounts 75 cents 
per day when patients in naval hospitals. Enlisted men of the Navy 
or Marine Corps on the active list, being entitled to rations in kind, 
when sick in hospitals their rations are commuted and paid to the 
naval-hospital fund under the foregoing provisions of law, and these 
are the sources of the funds available for subsistence of patients in 
naval hospitals. Retired enlisted men of the Navy and Marine 
Corps and transferred members of the Fleet Naval and Marine Corps 
Reserve are not entitled to a ration in kind, and rations for them 
could not be “stopped on account of sick in hospital and credited 
* * * to the naval-hospital fund.” The practice has been to 
require retired enlisted men of the Navy and Marine Corps and 
transferred members of the Fleet Naval and Marine Corps Reserve, 
when admitted. as patients to naval hospitals, to pay 75 cents a day 
from their own funds. The act of June 11, 1930, was designed 
merely and solely to give to the personnel therein described the same 
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rights as veterans of any war, etc., have with respect to medical and 
hospital treatment by or at the expense of the Veterans’ Bureau. 

Accordingly, your question is answered by saying that where 
retired enlisted men of the Navy or Marine Corps and transferred 
members of the Fleet Naval and Marine Corps Reserve are admitted 
to the naval hospitals on their own application and without refer- 
ence to the Veterans’ Bureau, section 4812, Revised Statutes, is man- 
datory that the value of the ration per day during their continuance 


therein “be deducted ” from the account of the United States with 
such personnel. 


(A-33088) 





UNITED STATES COURTS—EXPENSES 





OF PROBATION OFFICERS 





In view of the amendment of the act of March 4, 1925, 43 Stat. 1260, by the act 

of June 6, 1930, 46 Stat. 503, authorizing “ necessary expenses of probation 
officers, including clerical service, and expenses for traveling when ap- 
proved by the court,” the appropriation “ Probation System, United States 
Courts, 1981,” is available for payment of clerks and stenographers or 
typists and for stationery, supplies, and other equipment. 6 Comp. Gen. 
138, no longer applicable to such expenses, 


Comptroller General McCarl to the Attorney General, August 27, 1930: 
There has been received your letter of August 19, 1930, as follows: 


I enclose herewith a letter from Joel R. Moore, supervisor of probation in 
the Bureau of Prisons, and an office memorandum prepared by W. T. Hammack, 
assistant director, Bureau of Prisons, in reference to the necessity for pro- 
viding clerical help and purchasing necessary office supplies for salaried 
probation officers. 

In your decision dated August 20, 1926 (6 Comp. Gen, 138), you held that the 
appropriation “ Probation System, United States Courts,” was not available for 
the “establishment or maintenance of office rooms or procurement of supplies 
separately or other than as a part of the court organization.” Subsequently, 
the wording of the appropriation was changed, and in the act making appropri- 
ations for the Departments of State and Justice, ete., for the fiscal year 1981 
(Public No. 142, 7ist Congress, approved April 18, 1930), you will find the 
following item: 

“ Probation System, United States courts: For salaries and actual expenses 
of probation officers, including necessary office expenses, as provided by section 3 
of the act entitled ‘An act to provide for the establishment of a probation 
system in the United States courts, except in the District of Columbia,’ approved 
March 4, 1925, (U. 8. C., title 18, sec. 726), $25,000.” 

The second deficiency act, fiscal year 1930 (Public No. 519, 7ist Congress, 
approved July 3, 1930), carries an additional appropriation of $175,000 for the 
same purposes, making a total appropriation of $200,000 for “ Probation 
System, United States Courts, 1981.” 

In connection with the foregoing, your attention is invited to the act of 
June 6, 19380 (Public No. 310, 7ist Congress), which amends the act establishing 
a probation system in the United States courts, and provides that “ the Attorney 
General shall fix the salaries to be paid probation officers, and shall provide 
for the necessary expenses of probation officers, including clerical service and 
expenses for travel when approved by the court.” 

Your decision is requested on the following points: 

1. Is the appropriation “ Probation System, United States Courts, 1931” 
available for the payment of clerks, stenographers, or typists, as a necessary 
office expense for salaried probation officers? 
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2. Is the said appropriation available for stationery, supplies, and other 
equipment, as a necessary office expense of salaried probation officers? 

At the time the decision of August 20, 1926, 6 Comp. Gen. 138, 
was rendered, the only authority for expenses of probation officers 
was found in the act of March 4, 1925, 43 Stat. 1260, which provided: 

* * * Such court may allow any probation officer his actual expenses 
necessarily incurred in the performance of his duties. * * * 

The appropriations at that time made provisions for “ salaries and 
actual expenses of probation officers as provided by section 3 of the 
act * * * approved March 4, 1925.” Accordingly, it was held 
in said decision that the actual expense authorized in the act of 
March 4, 1925, and the appropriation acts, related to expenses of 
the probation officer personally and necessarily incurred in the 
performance of his duties, and that, if an office were necessary, it 
should be arranged for in a Federal building and that supplies or 
stationery would be for furnishing from the court supplies. The 
appropriation acts continued the same provisions in identical lan- 
guage until the appropriation for the fiscal year 1931, as made in the 
act of April 18, 1930, 46 Stat. 173, which differed from the preceding 
appropriations only by the insertion therein of the phrase “ including 
necessary office expenses.” 

By the act approved June 6, 1930, 46 Stat. 503, the provisions of the 
act of March 4, 1925, supra, were amended and it was provided 
therein that the Attorney General “shall provide for the necessary 
expenses of probation officers, including clerical service, and expenses 
for traveling when approved by the court.” The second deficiency 
act for the fiscal year 1930, approved July 3, 1930, after the above 
amendment, contained an additional appropriation of $175,000 for 
probation officers, the language of the appropriation following that 
of the appropriation for the fiscal year 1931, and referring to the 
act of March 4, 1925, and not the amendatory act of June 3, 1930. 
However, it appears from a reference to the hearings upon the de- 
ficiency act of 1930 that the additional amount was for the purpose 
of appointing a large number of additional probation officers and 
was in anticipation of the demand for additional probation officers 
by the courts when the pending amendatory legislation should have 
been approved and that the amount requested was arrived at by 
estimating for 54 probation officers at annual salaries of $2,600, 
or a total of $140,400. The difference between that amount and the 
$200,000 appropriated in the two acts being for expenses “ allowing 
them something for clerical service and office help and travel.” 

73175° —31——-8 
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In view of the fact that the appropriations for 1931 specifically 
provided for necessary office expenses, and the act of June 6, 1930, 
has authorized clerical services as a part of such expenses, your two 
questions are answered in the affirmative. 


(A-82996) 
TAXES—STATE—GASOLINE RESOLD TO GOVERNMENT EMPLOYEES 


There is no authority for the payment of a State tax on gasoline sold to the 
United States, whether the gasoline be used for official Government busi- 
ness or for legally authorized resale to Government employees. 


Comptroller General McCar]l to the Secretary of the Interior, August 28, 1930: 
There has been received your letter of August 11, 1930, as follows: 


“An Act to facilitate the administration of the national parks by the U. 8. 
Department of the Interior and for other purposes,” approved May 26, 1930, 
carries a provision in section 1: 


“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Secretary of the Interior 
is hereby authorized to purchase personal equipment and supplies for em- 
ployees of the National Park Service, and to make deductions therefor from 
moneys appropriated for salary payments or otherwise due such employees.” 

In connection with the above authority the question has arisen as to the 
proper procedure for handling the State tax on gasoline sold to employees of 
the park service for personal use. 


Gasoline is bought in bulk from the dealers and the State tax is deducted 
from payment for the gasoline, but it is felt that the employees of the park 
service in purchasing gasoline for personal use should pay the State tax. 
Your opinion is respectfully requested as to whether it would be permissible in 
the sale of gasoline to employees for the disbursing agent to include the State 
tax in the price at which the gasoline is sold to employees, placing such amount 
collected as State tax in the special deposit account of the special disbursing 
agent until the close of the month at which time a check could be drawn 
against the special deposit account and submitted to the dealer. 

By decision of March 14, 1929, A-23669, this office sustained the 
disallowance of a claim of the Standard Oil Co. for the amount of 
State tax on gasoline sold to the Federal Government and claimed 
to have been resold in a naval commissary to officers, enlisted men, 
and naval personnel, for use in their privately owned automobiles. 
See also decision of United States Supreme Court in the case of the 
Panhandle Oil Co. v. Mississippi, 277 U. S. 218, in which it was 
held that “the States may not burden or interfere with the exertion 
of national power nor make it a source of revenue or take the funds 
raised or tax the means used for the performance of Federal 
functions.” 

Under the circumstances it must be held that there is no authority 
for the payment to a State of the tax imposed by it upon gasoline 
sold to the United States whether the gasoline be used for official 
Government business or for legally authorized resale to Government 
employees. 
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(A-33139) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD EMPLOYEES 


Employees who were draftsmen in the Naval Establishment on June 30, 1928, 
and have since been transferred to the departmental service are not entitled 
to any benefits under the Brookhart Salary Act. 


Comptroller General McCarl to the Secretary of the Treasury, August 28, 
1930: 


I have your letter of August 21, 1930, as follows: 


The Treasury has on its rolls a number of employees who, since the Welch 
Act went into effect, were transferred from the Washington Navy Yard as 
draftsmen to similar positions in the office of the Supervising Architect. 
Some of these employees are still designated as draftsmen while others have 
been promoted to positions of assistant mechanical engineer and assistant 
electrical engineer, at salaries higher than they were receiving in the Wash- 
ington Navy Yard. All draftsmen under the Naval Establishment were 
specifically excluded from the purview of the so-called Welch Act, while the 
Brookhart Salary Act specifically includes draftsmen in the Naval Bstab- 
lishment. 

Your decision is requested as to whether any of these employees, whether 
they are still holding positions as draftsmen or have been promoted to posi- 
tions of assistant mechanical engineer or assistant electrical engineer, may be 
granted promotions under the Brookhart Salary Act. 


Section 2 of the Welch Act of May 28, 1928, 45 Stat. 785, provides: 


Upon the passage of this Act the board shall forthwith make a survey of the 
classes of civilian positions in the various field services, exclusive of the Postal 
Service, Foreign Service, and employees in the mechanical and drafting groups 
whose wages are now or have heretofore been fixed by wage boards or sim- 
ilar authority * * *. 


As stated in your letter, the draftsmen in the Washington Navy 
Yard were specifically excluded from the purview of the Welch 
Act and took no benefits thereunder. 

Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, provides : 

* * * That the terms of this Act shall apply to employees carried under 
Group 48, including drafting groups, in the Schedule of Wages for Civil 
Employees under the Naval Establishment, notwithstanding the fact that the 
compensation of such employees was not adjusted by the Act of December 6, 


1924 (43 Stat. 604), or the Act of May 28, 1928 (U. 8S. C., Supp. 3, Title 5, See. 
673). 


The proviso quoted has application to employees of the class named 
who were in said class on July 3, 1930. As to such employees who are 
now in departmental service in the District of Columbia, having en- 
tered said service from a service not affected by the Welch Act 
their status under the Brookhart Act is the same as though they 
had not been in the Government service in any position. on June 30, 
1928. See decision of August 21, 1930, A-32994. 


DECISIONS OF THE COMPTROLLER GENERAL 
(A-2000) 


LEAVES OF ABSENCE—PROMOTIONS ON BASIS OF EFFICIENCY— 
CLASSIFICATION OF CIVILIAN EMPLOYEES UNDER BROOKHART 
SALARY ACT—NONPAY STATUS 


Hereafter, employees under any department or office subject to the provisions 
of the leave acts of March 15, 1898, 30 Stat. 316, July 7, 1898, 30 Stat. 653, 
and February 24, 1899, 30 Stat. 890, may not be granted annual or sick 
leave of absence with pay at the beginning of a calendar, or other leave, 
year immediately following a period of absence in a nonpay status in 
the preceding year, unless and until there has been a return to duty. 

Under the terms of section 9 of the original classification act of March 4, 1923, 
42 Stat. 1491, no efficiency rating, other than zero, properly may be made 
for an employee covering a year ending May 15, during which no service 
was performed, and no administrative promotion is authorized to be granted 
to such employee within the salary range of his grade as on the basis of 
an efficiency rating. 

An employee on the rolls of a department in a nonpay status July 3, 1930, 
is entitled to an automatic increase in compensation under the terms 
of the Brookhart Salary Act, if the conditions of the statute are otherwixe 
fulfilled. 


Comptroller General McCarl to the Secretary of War, August 29, 1930: 


In reply to my letter of August 6, 1930, there has been received your 
communication of August 15, 1930, forwarding the following report 
from the Chief of Finance, War Department, relative to the case of 
Dora E, Grubb: 

1. Report as requested in basic communication in the case of Dora E. Grubb, 
employee in the office, Chief of Finance, is furnished below: 

In 1928 Miss Grubb was on duty at the office the entire year with the excep- 
tion of the period she was on 30 days’ annual leave and 10 days’ sick leave. 

In 1929 Miss Grubb worked 1 month and 21 days, was granted 30 day’s annual 
leave, 30 days’ sick leave and had 8 months and 7 days’ leave without pay on 
account of sickness. 

In 1930, she had 30 days’ annual leave and 30 days’ sick leave, and 5 
months and 7 days leave without pay, due to illness. In May of this year her 
physician stated that in his opinion she would return to duty September 1. 

Her efficiency ratings are as follows: 


May 15, 1928 
Bl Ee, SE pel Sh datici ne sok bonnie i 
May 15, 1930 


On July 1, 1928, Miss Grubb received one step under the Welch Act. On 
June 12, 1980, she received a promotion of $60, and on July 3, 1930, she re- 
ceived the 2d step under the Brookhart Act. 

It appears from this report and the pay rolls on file in this office 
that the employee was absent from duty on leave without pay con- 
tinuously from April 24 to December 31, 1929; that she was paid 
her regular rate of compensation for the period from January 1 to 
March 7, 1930, inclusive, without having returned to duty, on the 
basis that she could be granted administratively 30 days’ annual 
and 30 days’ sick leave, with pay, without a return to duty; and that 
she has since been continuously on leave of absence without pay. 
In other words, it appears that this employee has rendered no 
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service whatever since February, 1929, or during the past eighteen 
months. 

The question involved is whether there is authority of law for 
granting annual and sick leave of absence with pay at the beginning 
of a calendar, or other leave year, without return to duty following 
a period of leave of absence without pay in the preceding calendar 
or other leave year. 


The act of March 15, 1898, 30 Stat. 316, 317, provides as follows: 


* * * Provided further, That the head of any Department may grant 
thirty days’ annual leave with pay in any one year to each clerk or employee: 
And provided further, That * * * in exceptional and meritorious cases, 
where a clerk or employee is personally ill, and where to limit the annual leave 
to thirty days in any one calendar year would work peculiar hardship, it may 
be extended, in the discretion of the head of the Department, with pay, not 
exceeding thirty days in any one case or in any one calendar year. 

This section shall not be construed to mean that so long as a clerk or em- 
ployee is borne upon the rolls of the Department in excess of the time herein 
provided for or granted that he or she shall be entitled to pay during the 
period of such excessive absence, but that the pay shall stop upon the ex- 
piration of the granted leave. 

See, also, the acts of July 7, 1898, 30 Stat. 653, and February 24, 
1899, 30 Stat. 890. 

The granting of leave of absence of Government employees under 
the statutes is largely a matter of administrative discretion, but in 
order to carry out the purpose and intent of the controlling statutes, 
there must be limitations within which such discretion properly may 
be exercised. It is most unreasonable to conclude that the statute 
contemplates or authorizes the granting of annual and sick leave of 
absence with pay at the beginning of each calendar, or other leave 
year, so long as the employee may be continued on the rolls, without 
a return to duty following a period of absence from duty in a non- 
pay status. Leave of absence with pay is dependent upon an actual 
duty status with pay, and there can be no leave status with pay in 
any leave year unless and until there has been a status of actual duty 
with pay in said year. The mere ending of one leave year and the 
beginning of another without a return to duty does not ipso facto 
authorize granting the employee a new allowance of leave under the 
statute. If it did, it would be possible by administrative action to 
carry an employee on the rolls and give him pay for over two months 
each year over a period of any number of years without performance 
of any duty whatever. It could not be seriously contended that the 
leave laws contemplated the payment of compensation under such 
circumstances. 

In recognition of the principle that a leave with pay status is de- 
pendent upon a status of actual duty with pay, some of the depart- 
ments have properly included in the regulations restrictions with 
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respect to the conditions under which leave may be granted to cover 
an absence at the beginning of a year. See particularly 4 Comp. 
Gen. 69, wherein were considered the regulations of the Department 
of the Interior. The decision held (quoting from the syllabus), as 
follows: 

An employee of the Interior Department who is absent at the end of the 
calendar year without pay and continues absent at the beginning of next year 
is not, under the regulations of that department, entitled to annual or sick leave 
on the new year’s allowance until return to duty for an aggregate of 30 days; 
thereafter the leave without pay previously taken in that year may be modified 
to sick or annual! leave to the extent that credit for such sick or annual leave 
is earned in that year and when so modified the employee is entitled to pay 
therefor, 

Hereafter, employees under any department or office subject to the 
provisions of the leave statutes above quoted and cited, may not be 
granted annual or sick leave of absence with pay at the beginning 
of a calendar, or other leave year, immediately following a period of 
absence in a nonpay status in the preceding year, unless and until 
there has been return to duty. 

Payment of compensation in this case to Miss Grubb for the period 
from January 1 to March 7, 1930, and for past periods in other 
similar cases, will not now be questioned. 

The report hereinbefore quoted states that Miss Grubb was given 
an efficiency rating of 94.36 as of May 15, 1930, on the basis of which 
it is presumed the promotion of June 12, 1930, was made. 

Section 9 of the original classification act of March 4, 1923, 42 Stat. 
1491, provides as follows: 

That the board shall review and may revise uniform systems of efficiency 
rating established or to be established for the various grades or classes thereof, 
which shall set forth the degree of efficiency which shall constitute ground for 
(a) increase in the rate of compensation for employees who have not attained 
the maximum rate of the class to which their positions are allocated, (b) con- 
tinuance at the existing rate of compensation without increase or decrease, 
(c) decrease in the rate of compensation for employees who at the time are 


above the minimum rate for the class to which their positions are allocated, 
and (d) dismissal. 

The head of each department shall rate in accordance with such systems the 
efficiency of each employee under his control or direction. The current ratings 
for each grade or class thereof shall be open to inspection by the representa- 
tives of the board and by the employees of the department under conditions to 
be determined by the board after consultation with the department heads, 

Reductions in compensation and dismissals for inefficiency shall be made by 
heads of departments in all cases whenever the efficiency ratings warrant, as 
provided herein, subject to the approval of the board. 

The board may require that one copy of such current ratings shall be trans- 
mitted to and kept on file with the board. 


Efficiency within the meanings of this statute is intended to be 
based on the character of service, and the attitude, etc., of the em- 
ployee while in performance thereof. Under the regulations of 
the Personnel Classification Board, ratings are made as of May 15 
of each year and are to be based solely on the service performed 
during the year immediately preceding said date. If no service is 
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performed during any portion of the preceding year, as in this case, 
no efficiency rating, other than zero, properly may be made. Under 
such circumstances, no promotion would be authorized. 

You are advised, therefore, that the administrative promotion of 
June 12, 1930, in this case, was not authorized and may not be paid 
the employee if and when she returns to duty. 

As the Brookhart Salary Act authorizes a statutory increase not 
dependent upon the performance of duty, the same was authorized in 
this case effective July 3, 1930, if the other conditions of the statute 
were met, although the employee was in a nonpay status on that 
date. See decision of August 20, 1930, A~32880, 10 Comp. Gen. 82, 
involving the case of an employee in a nonpay status on July 1, 
1928, the effective date of the Welch Act. 


(A-82620) 
BONDS—ASSISTANT DISBURSING OFFICERS—CUSTOMS SERVICE 


There is nothing in section 2631 of the Revised Statutes, nor in section 2 of 
the act of March 4, 1923, as amended by the act of January 13, 1925, 48 
Stat. 748, inconsistent with the procedure stated in Treasury Department 
Circular No. 423, dated June 2, 1930; for the ‘designation, appointment, 
and bonding of assistant disbursing officers, and the procedure stated in 
said circular should be followed with respect to assistant disbursing officers 
in the Customs Service. 


Comptroller General McCarl to the Secretary of the Treasury, September 2, 
1930: ‘ 


There has been received your letter of July 14, 1930, as follows: 


From time to time it becomes necessary to designate substitute disbursing 
agents in the Customs Service, to act in the absence of the disbursing agent. 
Heretofore section 2631, Revised Statutes, has been invoked for this purpose 
and the designation has been made on Treasury Department (Division of Ap- 
pointments) Form # 851, a copy of which is inclosed. 

Section 2631, Revised Statutes, has been omitted from the United States 
Code, and the Solicitor of the Treasury has advised in his opinion of April 15, 
1929, copy inclosed, that the statute must be accepted and treated as having 
been superseded. It has also been suggested that section 2631, Revised Stat- 
utes, has been superseded by the act of March 4, 1923 (ch. 251, sec. 2, 42 Stat.., 
1453), as amended by the act of January 13, 1925 (ch. 76, sec. 2, 43 Stat. 748), 
which vests in the Secretary of the Treasury very broad powers in respect 
to prescribing the duties of customs officers and‘ employees. 

Inasmuch as under the provisions of section 2631, revised Statutes, the dis- 
bursing agent is authorized to designate, with the approval of the Secretary 
of the Treasury, an employee to act in his absence whereas under the provisions 
of the later act of March 4, 1923, the Secretary of the Treasury is authorized 
to prescribe the duties of customs officers and employees, the provisions of 
the two laws are not altogether harmonious. 

As the volume of customs business grows it becomes increasingly difficult 
for a single disbursing agent to handle the entire disbursements of some of 
the customs collection districts, and it is desirable, even essential in some in- 
stances, that assistants be designated with full powers and authority to act 
either in the presence or in the absence of the disbursing agent. Therefore, 
it is pertinent to inquire whether in vour opinion authority to designate such 
assistants fis within the scope of the powers vested in the Secretary of the 
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Treasury by section 2 of the act of March 4, 1923, as amended, and, if not, 
under authority of what statutes such assistants may be designated. 

In the interest of simplicity and uniformity ot practice, it is desirable, 
though not essential, that a single statutory authority be invoked in designating 
acting or substitute disbursing agents and assistant disbursing agents, and I 
am, therefore, led to inquire further whether in your opinion the authority 
vested in the Secretary of the Treasury by section 2 of the act of March 4, 
1923, is sufficient for both purposes. 

There is also submitted herewith a draft of a form suggested for use in 
designating customs officers to act as assistant, acting, or substitute disbursing 
agents and I have to request an expression of your views as to the sufficiency 
of the same. 


Section 2631, Revised Statutes, provides: 


In case of the sickness or unavoidable absence of any collector or surveyor 
of customs from his office, he may, with the approval of the Secretary of the 
Treasury, authorize some officer or clerk under him to act in his place, and 
to discharge all the duties required by law of such collector or surveyor in his 
capacity as disbursing agent; and the official bond given by the principal 
of the office shall be held to cover and apply to the acts of the person appointed 
to act in his place in such cases. 


Section 2 of the act of March 4, 1923, as amended by the act of 
January 13, 1925, 43 Stat. 748, provides in part as follows: 


That the Secretary of the Treasury is hereby further authorized and directed 
to appoint deputy collectors, deputy comptrollers, deputy surveyors, deputy and 
assistant appraisers, examiners of merchandise, inspectors and such other 
customs officers, laborers, and other employees as he shall deem necessary. 
prescribe their designations and duties when not otherwise defined by law, and 
fix their compensation. * * * The appointment of such customs officers and 
employees shall be made pursuant to the civil-service laws and regulations 
upon the nomination of the principal officer in charge of the office to which 
such appointments are to be made. 


By this law, the Secretary of the Treasury is given authority to 
appoint all officers and employees of the Customs Service except as 
provided in section 3 of the act of March 4, 1923, which is as follows: 

That the collectors of customs, comptrollers of customs, surveyors of customs, 
and appraisers of merchandise shall each, with the approval of the Secretary 
of the Treasury, appoint a customs officer familiar with the customs laws and 
procedure, to act and be known as the assistant collector, the assistant comp- 
troller, the assistant surveyor, and the chief assistant appraiser (in lieu of the 
special deputies), and the Secretary of the Treasury shall fix their compensa- 
tion. The collector of customs at the port of New York shall also, with the 
approval of the Secretary of the Treasury, appoint a customs officer qualtfied 
in the law and familiar with customs procedure, to act and be known as soli- 


citor to the collector, whose compensation shall likewise be fixed by the 
Secretary of the Treasury. 


The Secretary of the Treasury is given authority, also, by section 
2 of the said act, as amended, to prescribe the designation and duties 
of such officers and employees as are appointed by him under said 
section, unless such designation and duties are otherwise defined by 
law. 

I understand from your submission that notwithstanding the pro- 
visions of the acts of March 4, 1923, and January 138, 1925, the 
practice heretofore has been to proceed with the designation of 
substitute disbursing agents in accordance with the provisions of 
section 2631, Revised Statutes. In other words, the administrative 
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procedure has not heretofore considered the provisions of section 
2631, Revised Statutes, as either superseded or repealed by the pro- 
visions of the cited acts of 1923 and 1925. Keeping this in mind, it 
appears unnecessary to determine that section 2631 has been either 
superseded or repealed, and particularly, if a procedure in harmony 
with the three acts can be adopted. 

It will be observed that the provisions of section 2631 specifically 
provide for the designation of a disbursing agent in the place of the 
collector or surveyor of customs. The provisions of the acts of March 
4, 1923, and January 13, 1925, do not specifically enumerate a dis- 
bursing officer within their provisions. They are provisions mainly 
concerned with the administration of the customs laws by general 
customs personnel rather than the fiscal matters which come under a 
disbursing agent. It is true the acts give the Secretary of the 
Treasury the authority to prescribe the designations and duties where 
not otherwise defined by law, but they apparently all have relation 
to what I refer to as an administration of the customs laws rather 
than the fiscal transactions of the collector’s office in the sense of 
disbursements. 

There is nothing in either statute which negatives the procedure 
stated in Treasury Department Circular No. 423, dated June 2, 1930, 
for the designation of necessary assistants to a specified disbursing 
officer to sign official checks drawn on the Treasurer of the United 
States in the name of such disbursing officer “ with the approval of 
the head of the department or establishment under which he serves.” 
In fact, the procedure in said circular for the assistant disbursing 
officers to be designated by the disbursing officer—the collector in 
this case—with the approval of the Secretary of the Treasury is 
substantially the procedure prescribed in section 2631, Revised 
Statutes, and with respect to assistant disbursing officers, will give 
that centralized control contemplated by section 2 of the act of 
March 4, 1923, as amended by the act of January 13, 1925, 43 Stat. 
748, is not being understood that it is material whether the designa- 
tion of the assistant disbursing officers for the Customs Service 
originates with the collector or with the ‘Treasury Department here 
in Washington so long as the Secretary of the Treasury retains the 
authority to approve or disapprove the designation. 

Answering your questions specifically, it is concluded that since 
there is nothing in section 2631, Revised Statutes, nor in the 1923 
act, as amended, contrary to the procedure prescribed in Treasury 
Department Circular No. 423, dated June 2, 1930, for the approved 
designation and bonding of assistant disbursing officers, the pro- 
cedure stated in said circular should be followed in the designation, 
etc., of necessary assistant disbursing officers for the Customs 
Service. 
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(A-33123) 
CONTRACTS—MISTAKE IN BID—WITHDRAWAL 


Whether a bidder may be allowed to withdraw its bid on the ground of an 
alleged mistake is a matter for determination by the Comptroller General 
of the United States. The rule of procedure as stated in 8 Comp. Gen. 
397 still obtains. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Sep- 
tember 4, 1930: 


Reference is had to letter dated June 26, 1930 (DAA-K), from 
the Assistant Director of the Veterans’ Bureau as follows: 


Further reference is made to your letter dated May 21, 1930, relative to 
contract VB 105 h-388 of Cooperative Trading Company, on which contract the 
bureau allowed the company to withdraw the quotation of 10¢ per gallon quoted 
on item buttermilk for the reason that the contractor claimed that the quota- 
tion was in error and should have been 10¢ per quart or 40¢ per gallon. 

In accordance with your request, there is forwarded herewith the original 
letter from the Callahan Dairy Company requesting that their quotation be 
changed to read 40¢ per gallon, or if this was not possible requesting permission 
to withdraw the bid entirely. 

In reply to paragraph three of your letter, in which you set forth the proper 
procedure to be followed in cases of this kind and refer to 8 Comp. Gen. 397 
dated February 2, 1929, you are advised that the bureau’s decision in this 
particular case was based on a subsequent decision, A—28998, dated October 17, 
1929, which provides that: 

“Where it is clearly established that a contractor made a mistake in the 
submission of its bid, to which the attention of the contracting officer was in- 
vited before the signing of the contract or the beginning of performance there- 
under, the contract may be rescinded and the bidder released from any 
obligation thereunder.” 

In this particular instance the price as originally quoted by the Callahan 
Dairy Company at 10¢ per gallon was so unreasonably low compared with other 
quotations received that the later decision was applied. However, if this 
procedure is not proper, it is requested that the bureau be informed in detail 
as to the correct procedure. 


It appears that in response to invitation by the business manager 
of the United States Veterans’ Bureau hospital, North Chicago, IIL., 
for bids for furnishing packing house and dairy products, prices to 
be quoted f. o. b. hospital, bids to be opened March 19, 1930, the Cal- 
lahan Dairy Co., by proposal dated March 8, 1930, agreed to furnish 
dairy products for the period April 1 to June 30, 1930, at the respec- 
tive prices set opposite same. The bid of the Callahan Co. of 10 
cents per gallon on item 94 for furnishing 1,800 gallons of buttermilk 
was the lowest received for that item, the other bids being $0.30, 
$0.32, and $0.34 per gallon, respectively. Following the opening of 
the bids, the Callahan Co., by letter dated March 22, 1930, asked 
permission to change their bid on item 94, or in the event that was 
not possible to withdraw their bid entirely, stating as a reason there- 
for that they had erred in quoting the price at 10 cents a gallon and 
that all the other Government bids specified this item in quarts and 
that they had failed to note that the invitation in question specified 
gallons. In response to request for instructions in the matter, the 
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Assistant Director of the Veterans’ Bureau, by letter of April 3, 
1930, advised the medical officer in charge of the hospital that: 


Inasmuch as the next lowest bid received is $0.30 per gallon, it is clearly 
established that the contractor made a mistake in the submission of his bid, 
and since attention was drawn to the fact that an error had been made 
tefore the contracts were accepted by the bureau and prior to the effective 
date thereof, the bidder may be allowed to withdraw his bid on this item, and 
the next lowest bid of $0.30 should be accepted from the Cooperative Trading 
Company. Accordingly, the proposals and letter dated March 22, 1930, from the 
Callahan Dairy Co., are herewith returned. See in the connection decision of 
the Comptroller General, A-28998, dated October 17, 1929. 


In view of the letter, swpra, the Callahan Co. were permitted to 
withdraw their bid on item 94, and on April 23, 1930, the bid of the 
Cooperative Trading Co. of 30 cents a gallon was accepted, it being 
the next lowest bid. 

As stated in decision of October 17, 1929, A-28998, the general 
rule is that proposals that have been submitted in response to an 
advertisement for bids may not be withdrawn after they have been 
opened, even before award is made, and that the bidder is bound to 
accept the award. 24 Comp. Dec. 534; 6 Comp. Gen. 504. 

The passage above quoted from the decision as authority for the 
administrative action in authorizing the withdrawal of the Calla- 
han bid and the acceptance of the next lowest bid is not authority 
therefor. The facts in the case in connection with which the state- 
ment was made by this office had been submitted for decision in 
accordance with the decision in 8 Comp. Gen. 397, and the decision 
of October 17, 1929, in that particular case after it had been sub- 
mitted in accordance with the procedure prescribed in 8 Comp. 
Gen. 397 was not intended to and did not authorize the administra- 
tive office, in cases thought to be similar, to apply the decision of 
October 17, 1929, without submitting the case to this office in ac- 
cordance with the procedure prescribed in 8 Comp. Gen. 397. The 
rule of procedure as stated in 8 Comp. Gen. 397 still obtains and 
should be followed hereafter. 


(A-83119) . 
BURIAL EXPENSES—ESCORTS—WORLD WAR VETERANS 


Where the death of an enlisted man of the Navy occurred in the service between 
April 6, 1917, and July 2, 1921, the World War veterans’ act of 1924, as 
amended by section 201 (1), act of July 3, 1930, 46 Stat. 997, and section 
212, act of July 2, 1926, 44 Stat. 798, makes the appropriation for the Vet- 
erans’ Administration specifically available for removal of the remains 
which were temporarily interred, and the naval appropriation “Care of 
the dead” is not available therefor. 

In view of the provisions of the act of July 3, 1930, 46 Stat. 991, the question 
whether return to his home shall be made of the body of 9a enlisted man 
of the Navy who died in the service between April 6, 1917, and July 2, 
1921, is for determination by the Administrator of Veterans’ Affairs. 
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Comptroller General McCarl to the Secretary of the Navy, September 6, 1930: 
There has been received your first indorsement of August 21, 1930, 
requesting decision of a matter presented as follows: 


1. The act of May 26, 1928 (45 Stat. 767), provides “ That the Secretary of 
the Navy, in his discretion, is hereby authorized to furnish an escort not to 
exceed one person to place of burial for the bodies of officers, enlisted men, or 
nurses who have lost their lives in the Naval service * °, 

2. In connection with this act, the bureau desires to be aise whether its 
provisions may be extended to provide for the sending of an escort in a case 
where death occurred prior to the date of the act, a local interment was made 
and the next of kin now requests removal of the remains from place of burial 
to the home of the deceased. The case in question and the circumstances 
relative thereto are as follows: Rafael Olimpia, mess attendant 3d class, 
U. S. N., died at the naval hospital, Mare Island, Calif., October 31, 1918. At 
time of death the forwarding of the body to his home in the Philippines was 
impossible due to transportation conditions and interment, therefore, was made 
in the Mare Island Naval Cemetery. The brother of the deceased, Mr. Hilarion 
J. Olimpia, now in this country, has made application for disinterment of the 
remains and their shipment to the Philippine Islands, and has requested that 
provision be made for him to travel with the remains as escort. 

3. Under decisions of the comptroller, where remains have been temporarily 
interred, where interment has been necessary before ascertaining the wishes 
of the next of kin, or where conditions have necessitated local interment 
contrary to the wishes of the next of kin, subsequent disinterment and trans- 
portation to the place of burial desired by the next of kin is a proper charge 
against the appropriations of this bureau. So far as relates to the return of 
the remains to the Philippine Islands, therefore, no question arises. However, 
the bureau is in doubt as to whether it would be proper to authorize the travel 
expenses of the brother as escort for the remains in view of the fact that the 
law authorizing the sending of an escort was enacted some ten years after 
death occurred, although the wording of the act “ who have lost their lives” 
is noted. 


The appropriation for burial expenses in the Navy is contained 
in the annual appropriation providing funds for the naval service 
“Care of the dead” under the heading “Bureau of Medicine and 
Surgery,” 46 Stat. 568, as follows: 


* * * for removal of remains from abandoned cemeteries to naval or 


national cemeteries, or to their homes, including remains interred in isolated 
graves at home and abroad, and remains temporarily interred. * 

The statement would indicate that the remains of this enlisted man 
were not sent to his home at the time of his death due to transporta- 
tion conditions incident to the World War. Provision is made in 
the World War veterans’ act, 1924, as amended by sections 201 (1), 
46 Stat. 997, and 212, 44 Stat. 798 (secs. 472 and 422, Title 38, U. S. 
Code, supplement IIT), as follows: 

If death occur or shall have occurred subsequent to April 6, 1917, and be 
fore discharge or resignation from the service, the United States Veterans’ 
Bureau shall pay for burial and funeral expenses and the return of body to 
his home a sum not to exceed $100, as may be fixed by regulation, * * * 

Swo. 212. * * * Titles II and IV of this Act shall not be applicable to 
any disability or resultant death in the service if such disability occurred as a 
result of service prior to April 6, 1917, or after July 2, 1921, 

The authority for the return of body to his home in the World 
War veterans’ act is under Title 11. While the naval appropriation 
might otherwise have been available for removal of remains tem 
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porarily interred, the World War veterans’ act is by its terms made 
specifically applicable in case where death occurred in the service 
from April 6, 1917, to July 2, 1921, see 7 Comp. Gen. 177. and it 
seems clear that the current naval appropriation for “Care of the 
dead” is not available for payment of transportation of remains 
of officers or enlisted men who lost their lives in the service between 
April 6, 1917, and July 2, 1921, the disposition of such remains be- 
ing exclusively now a matter for the Veterans’ Administration. In 
view of the provisions of the act of July 3, 1930, 46 Stat. 991, the 
question of whether return of the body to his home shall be made 
is for determination by the Administrator of Veterans’ Affairs. It 
is not, therefore, necessary to determine in connection with this case 
whether the act of May 26, 1928, is authority for the furnishing of 
an escort where death occurred prior to the date of the act. 


(A-32314) 
WITNESSES—EXPERTS—ARMY COURTS-MARTIAL 


An Army court-martial is without power to compel, by any form of compulsory 
process, the attendance of a civilian before it as a-witness for the accused 
to give testimony as an expert on handwriting, and where the accused has 
received authority from a competent source to introduce the testimony of 
such expert witness, the matter of the latter's compensation and expenses 
is one solely between the accused and his witness, concerning which there 
is no obligation on the United States to satisfy, this being true although 
the cross-examination by the prosecution of the witness in question re- 
quires his attendance beyond the day on which his direct examination 
was completed, and irrespective of whether his testimony is favorable or 
unfavorable to the accused. 


Decision by Comptroller General McCarl, September 8, 1930: 


Major C. Newton, jr., Finance Department, United States Army, 
Fort Sam Houston, Tex., in his account rendered for the month of 
January, 1930, has claimed credit for a payment of $100 (at $25 per 
day) made from public funds in his custody, by his official check 
No. 117080 dated January 22, 1930, to William A. Weaver, 708 Burt 
Building, Dallas, Tex., for four days “travel and attendance” as 
an expert witness for the defense at the general court-martial of 
Capt. Hans C, Johansen, Quartermaster Corps, United States Army, 
Fort Sam Houston, Tex., the court-martial having been convened 
under Eighth Corps Area Special Orders No, 11, dated January 14, 
1929, The payment is designated as having been made, $75 from 
the appropriation “ Expenses of Courts-Martial, 1929” (45 Stat. 
380), and $25 from “ Expenses of Courts-Martial, 1930” (45 Stat. 
1354), Mr. Weaver being represented as in attendance from the 
morning of Friday, June 28, 1929, to the afternoon of Monday, July 
1, 1929, 
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The Chief of Finance, United States Army, has referred for direct 
settlement by this office an additional claim which Mr. Weaver has 
presented for $44.20, representing $25.25 for asserted cost of his 
transportation and Pullman accommodations from Dallas to San 
Antonio, Tex., and return, and $18.95 for subsistence expenses al- 
leged to have been incurred while in attendance at the trial of Cap- 
tain Johansen. In support of this additional claim Mr. Weaver 
avers in an affidavit executed by him February 8, 1930, as follows: 

* * * T left my home at Dallas, Texas, for the purpose of appearing as 
an expert witness in the trial of the above named officer at about 9 a.m., Friday, 
June 28, 1929, and was away from my place of domicile in attendance before 
the court until 9 a.m., Tuesday, July 2, 1929, when I arrived back in Dallas, 
Texas. * * * J was excused as a witness from attendance upon said court 
on the afternoon of Monday, July 1, 1929. * * * 

It is represented that headquarters, Eighth Corps Area, verbally 
approved the retention of Mr. Weaver as an expert witness by the 
court and payment of a fee of $25 per day for compensation and 
all expenses in that capacity under circumstances recited in a report 
of September 5, 1929, by the trial judge advocate as follows: 

The defense called as an expert witness on handwriting, Mr. W. A. Weaver 
a so-called handwriting expert of Dallas, Texas. He appeared before the 
court on Saturday morning, June 29th, 1929, and the direct examination by 
the defense was not completed until the adjournment of the court on Saturday 
afternoon, whereupon the prosecution announced that the cross examination 
of this witness would consume the better part of a full day. This necessitated 
the holding over of this witness, that he might appear before the court for 
cross examination on Monday. To this the defense made strenuous objection 
on the plea that they were paying him $50 per day and expenses. However, 
the court sustained the prosecution and directed Mr. Weaver to appear Mon- 
day morning. Mr. Weaver completed his testimony late on the afternoon of 
July 1st and was excused by the court and allowed to return to his home in 
Dallas. I have received a letter from Mr. Weaver inclosing his bill in the 
sum of $289.35, the amount claimed for five days expert services as a witness, 
railroad fare, and other expenses. * * 

It has not been disclosed whether payment to Mr. Weaver has been 
made on behalf of Captain Johansen in accordance with the terms 
of the contract between them, nor is it apparent on what theory the 
Army officers at Fort Sam Houston, Tex., have entertained and, in 
part, have paid a claim against the United States of Mr. Weaver 
apparently based on his contract of employment with the accused 
Captain Johansen. 

The rule is that the so-called expert witness is not entitled to extra 
compensation for any testimony which he may be required to give 
under an ordinary subpena of a court. Philler v. Waukesha County, 
189 Wis. 211; 120 N. W. 829; and annotation thereto 25 L. R. A. 
(N. S.) 1040. It is only where an expert witness is desired to give 
testimony of a nature which requires special preparation, investiga- 
tion, research, or examination of any kind by him in order to prepare 
himself to testify that he has a right to regard such preparatory work 


as a professional service, and to demand the payment of a profes- 
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sional fee as distinguished from the fee fixed by statutes for ordinary 
witnesses. Annotations 2 A, L. R. 1576, and 16 A. L. R. 1457, 1462, 
1463 ; 40 Cyc. 2187. Op. J. A. G. Army R. 22, 264, July, 1866, page 
527, 1912 Digest. A military court can not, by subpena or by any 
form of compulsory process, either on behalf of the Government 
(prosecution) or on behalf of the accused, compel the attendance and 
services of such an expert without his consent. Smith v. United 
States, 24 Ct. Cls. 209; 6 Comp. Gen. 712; 7 id. 232; 8 id. 64. The 
right of an accused before a military court, under Article VI of the 
amendments to the Constitution and the Twenty-second Article of 
War, to have the benefit of compulsory process for obtaining wit- 
nesses in his favor, accordingly, does not extend to the obtaining of 
the services of such an expert witness, but when the accused, having 
obtained consent from the proper authority to introduce expert testi- 
mony on his behalf, obtains the services of an expert to give such tes- 
timony, the matter of compensation and expenses for the services 
rendered is solely between the accused and the expert as to which the 
United States assumes no obligation whatever, the situation being 
analogous to that when an accused is permitted to obtain the services 
of special civil counsel of his own selection. Ops. J. A. G. Army 
P. 82, 165, May 2, 1899, 1912, Op. J. A. G. 257; cases cited under 
title “ Expert witnesses,” paragraphs 3 and 7, Naval Digest, 1916. 

The reason of the rule respecting experts is particularly apparent 
when the nature and object of their testimony and the manner in 
which it is looked upon by the judiciary is regarded, the character 
of their services being concisely described in Rawle’s Third Revision 
of Bouvier’s Law Dictionary (p. 1158) as follows: 

* * * The practical result of the rule admitting such testimony is far 
from satisfactory; its principal defect being that such witnesses are usually 
called because their known theories are understood to support the fact which 
the party calling them wishes to prove; Grigsly v. Water Co., 40 Cal. 405. 
“They come,” says Lord Campbell, speaking of scientific witnesses, “ with a 
bias on their minds to support the cause in which they are embarked, and 
hardly any weight should be given to their evidence”; 10 Cl. & F. 154. It is 
said to be generally safer to take the judgments of unskilled jurors than the 
hired and biassed opinions of experts; Ferguson v. Hubbell, 97 N. Y. 511, 49 
Am. Rep. 544. 

* * It has been said that they “are generally mere arguments in be- 
ait of the side calling them”; Ideal Stopper Co. v. Seal Co., 1381 Fed. 249, 
65 C. C. A. 486; and such testimony is frequently characterized by the courts 
= of little value; American Middlings Purifier Co. vy. Christian, 3 Bann. & A. 


, Fed. Cas. No. 307; King v. Coment Co., 6 Fish, 336, Fed. Cas. No. 7, 798; 
.. RB. 6 Ch. Div. 415, n. a 


“ee may be there has been some misapprehension arising from the 
fact that the direct examination of accused’s expert witness 
(Weaver) consumed so much time that there was no opportunity 
for cross-examining him on behalf of the Government on the same 
day. The inference, however, that the cross-examination of ac- 
cused’s expert witness by the prosecution made the expert a Gov- 
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ernment witness for the entire period of his service overlooks that 
the necessity for holding the expert until Monday for cross-examina- 
tion was because “the direct examination by the defense was not 
completed until the adjournment of the court on Saturday after- 
noon.” The expert was a defense witness at defense expense and 
cross-examination did not make the expert a prosecution witness ; also, 
without cross-examination the testimony of the defense expert would 
have been no more than an ex parte statement required, on that ac- 
count, to be stricken from the record as incompetent. The right to 
cross-examine the witness of an adverse party is an absolute right 
refusal to submit to which generally makes mandatory the striking 
of all of the direct testimony of the witness. Annotations, to Wray 
v. State, — Ala. —, 45 So. 697, in 15 L. R. A. (N. 8.) 493; to Prout 
et al v. Bernards Land and Sand Co, — N. J. —, 73 Atl. 486, in 25 
L. R. A. (N. 8.) 683; and case of State v. Zolantakas, — Utah —, 
259 Pac. 1044, 54 A. L. R. 1463, 1468; 40 Cyc. 2473-2479. Even 
when a witness called on behalf of the accused testifies adversely to 
him, the witness “ does not thereby become a ‘ witness for the prose- 
cution’.” Paragraph 59, U. S. Army Manual for Courts Martial, 
1928. 

The verbal authorization represented as given by the appointing 
power to retain the witness (Weaver) for cross-examination on be- 
half of the Government “and payment (to him) of $25 per day as 
an expert,” had it been valid to constitute Weaver a witness for the 
prosecution during the period of his cross-examination on Monday, 
July 1, 1929, and were the payment otherwise proper from public 
funds (which it is not), could not be accepted as authority for pay- 
ment of $25 per day to him for Friday, Saturday, and Sunday, 
June 28 to 30, 1929, inclusive, or as authority for the payment of 
any expenses, the $25 per day authorized obviously having been 
intended to cover every form of compensation and expense the 
witness might be entitled to claim by reason of his retention for 
cross-examination. The maximum payment to Weaver which 
would have been authorized on behalf of the Government under 
these circumstances would have been $25, instead of the $100 paid 
by Major Newton. 

The verbal authorization, however, to retain Weaver for cross- 
examination and to pay him $25 per day therefor did not constitute 
him a witness for the Government and did not give rise to any ob- 
ligation on the part of the United States to pay him, his entire con- 
nection with the case being in the status of an expert witness for the 
accused and this without reference as to whether his testimony under 
cross-examination was favorable or unfavorable to the accused. This 
being true it necessarily follows that Major Newton’s claim for 
credit in his official account for the $100 payment made to Weaver 
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must be disallowed and he will be requested forthwith to make de- 
posit of that sum to satisfy the resulting deficiency in his account. 

The claim of Mr. Weaver for an additional $44.20 is without any 
legal merit as against the United States and it is hereby disallowed. 


(A-32400) 
REAL ESTATE—TITLES—DISTRICT OF COLUMBIA 


Under the act of February 28, 1929, 45 Stat. 1408, authorizing and directing 
the Commissioners of the District of Columbia “to acquire by purchase, 
condemnation, or otherwise” certain land as a site for a municipal center 
for the District of Columbia, the responsibility of determining whether or 
not valid titles to properties so acquired are obtained by the District of 
Columbia rests with said commissioners. 

Vouchers covering payment for property acquired under the act of February 
28, 1929, 45 Stat. 1408, should bear a certification by the Commissioners of 
the District of Columbia to the effect that a valid title to the property, 
free from encumbrances, has become vested in the District of Columbia. 
Such a certification by a subordinate officer of the District of Columbia is 
insufficient. 


Comptroller General McCarl to the Commissioners of the District of Colum- 
bia, September 8, 1930: 
There is inclosed for your information copy of my decision of this 
date respecting whether section 355, Revised Statutes, which requires 


the opinion of the Attorney General upon title to land purchased for 
the United States, is applicable to purchases of land for the munici- 
pal center pursuant to the provisions of the act of February 28, 1929, 
45 Stat. 1408, payment for which appears in the accounts of J. R. 
Lusby for March, 1930, on vouchers as follows: 


Voucher 26229. Michael J. Keane 

“ 25698. Florence Crittenton Home 

“ 25684. The Riggs National Bank of Washington, D. C., 

Trustee 

“ 23620. National Hotel Company 

The vouchers are certified by the property survey officer, District 
of Columbia, as having been stated in strict accordance with the 
terms of purchase, and the contracts under which the purchases were 
made required the owners of the properties to furnish title satisfac- 
tory to the Commissioners of the District of Columbia. The act 
under which the purchases were made, however, authorizes the Com- 
missioners of the District of Columbia “to acquire by purchase, 
condemnation, or otherwise ” the lands in question. In view of this 
provision it would appear that the responsibility for determining 
whether or not a valid title to the properties acquired has been 
obtained by the District of Columbia is committed to the judgment 
and discretion of the Commissioners of the District of Columbia. 
See in this connection 12 Comp. Dec. 691 and 5 Comp. Gen. 953. 

73175°—31——_-9 
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While the contract required that a title satisfactory to the commis- 
sioners should be furnished, there is no statement by the commis- 
sioners to the effect that a valid title to the properties concerned has 
become vested in the District of Columbia, and the certification by 
the property survey officer can not be considered as sufficient to show 
a determination by the Commissioners of the District of Columbia 
that a valid title has been acquired. Accordingly, there should be 
transmitted to this office a certificate by the Commissioners of the 
District of Columbia, to the effect that a valid title, free from en- 
cumbrance, to the properties covered by the above vouchers is vested 
in the District of Columbia. Similar certifications should be made 
in connection with other vouchers relating to acquisitions in the 
future of other parcels of land, where said lands are acquired by the 
Commissioners of the District of Columbia, under authority of an act 
of Congress containing provisions similar to that contained in the 
act of February 28, 1929, supra, under which these properties were 
acquired. 


(A-32761) 


LEAVES OF ABSENCE—MILITARY—INVOLVING TWO CALENDAR 
YEARS 


An employee who is granted 15 days’ military leave during one calendar year, 
under section 36 of the Naval Reserve act of February 28, 1925, 43 Stat. 
1089, and who continues on training duty into the next calendar year, for 
which leave without pay has been granted, may not be granted an addi- 
tional 15 days’ military leave with pay at the beginning of, or during 
the second calendar year, unless and until there has been a return to 
civilian duty. 


Comptroller General McCarl to the Secretary of the Navy, September 8, 
1930: 


Consideration has been given to your letter of July 23, 1930, as 
follows: 


You are informed that Edward Engel, design draftsman (shin) employed 
at the navy yard, Philadelphia, Pennsylvania, at a compensation of $8.05 
per diem, eniisied in the Volunteer Marine Corps Reserve (aviation), June 13, 
1930, and was on said date, under written orders, placed on active duty and 
directed to proceed first to the marine barracks, navy yard, Philadelphia, 
Pennsylvania, and report to the commanding officer thereat, for clothing out- 
fit, thence to proceed, on June 14, 1930, to the Naval Reserve uviation base, 
Valley Stream (L. L.), New York, and report to the commanding officer for 
assignment to elimination flight training. 

Edward Engel submitted a request to the commandant, navy yard, Phila 
delphia, Pennsylvania, undated, that he be granted military leave with pay for 
the duration of his training period. 

Section 36 of the Naval Reserve act, approved February 28, 1925 (43 Stat. 
1080, 1089; Title 34, sec. 768, U. 8. C.), provides: 

“That all officiers and employees of the United States or of the District of 
Columbia, who are members of the Naval Reserve, shall be entitled to leave of 
absence from their respective duties, without lows of pay, time, or efficiency 
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rating, on all days during which they are employed, under orders, on training 
duty for periods not to exceed fifteen days in any one calendar year.” 

Section 2 of the Naval Reserve act (48 Stat. 1080; Title 84, sec. 752, U. 8. C.), 
provides: 

“That the United States Marine Corps Reserve, established under the act 
of August 29, 1916, is hereby abolished, and in lieu thereof there is hereby 
created and established, as a component part of the United States Marine Corps, 
a Marine Corps Reserve, under the same provisions in all respects (except as 
may be necessary to adapt the said provisions to the Marine Corps) as those 
contained in this act or which may hereafter be enacted providing for the 
Naval Reserve: Provided, That the Marine Corps Reserve shall consist of two 
classes, namely: The Fleet Marine Corps Reserve and the Volunteer Marine 
Corps Reserve, corresponding, as near as may be, to the Fleet Naval Reserve 
and the Volunteer Naval Reserve, respectively.” 

The commandant, navy yard, Philadelphia, Pennsylvania, reports that the 
duty involved by the orders issued to Edward Engel will continue for approx- 
imately nine months if he is not eliminated after preliminary tests. 

There is no question that under the provisions of the statute above quoted, 
Edward Engel is entitled to military leave of absence, without loss of pay, 
time or efficiency rating, on all days, not to exceed fifteen during the current 
calendar year, during which he is employed on training duty. 

It is purposed to furlough Edward Engel, without pay, from his employ- 
ment at the navy yard, Philadelphia, Pennsylvania, from the termination of 
his pay-status period. It is requested that you inform the Navy Department 
whether, in the event that his training period extends into the following cal- 
endar year, Edward Engel is entitled, at the beginning of the following cal- 
endar year and without otherwise resuming his pay status, to fifteen days’ 
leave, without loss of pay, time, or efficiency rating, while so employed on 
training with the Volunteer Marine Reserve, under orders. In other words, 
is Edward Engel, under the facts presented, entitled to military leave, with 
pay, for fifteen days at the beginning of the follewing year, prior to the re- 
sumption of his duties at the navy yard, Philadelphia, Pennsylvania? 


Under the military leave act of February 28, 1925, quoted in your 


submission, each period of authorized training duty of reservists, 
and each maximum period of authorized leave of absence without 
loss of pay, time, or efficiency rating, is intended to be considered as 
a separate and distinct unit of time, relating to the calendar year. 
A maximum of 15 days’ military leave of absence with pay is au- 
thorized for any one period of training duty if equal to or in ex- 
cess of 15 days, regardless of length and whether in one or more 
calendar years, and a maximum of 15 days’ military leave with pay 
is authorized during each calendar year regardless of the number of 
periods of authorized training duty. In applying the statute, there- 
fore, a period of authorized training duty extending beyond the 
end of the calendar year in which it begins may not be divided into 
separate periods corresponding to calendar years so as to grant an 
employee an excess of 15 days’ military leave of absence with pay 
for any one authorized period of training duty, whether in one or 
more calendar years. 

In decision of August 29, 1930, A-2000, 10 Comp. Gen. 102, it was 
held, in construing the leave statutes applicable to civilian employees 
as follows: , 

* * * Jt is most unreasonable to conclude that the statute contemplates 


or authorizes the granting of annual and sick leave of absence with pay at the 
beginning of euch Calendar or other leave year, so long as the employee may be 
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continued on the rolls, without a return to duty following a period of absence 
from duty in a nonpay status. Leave of absence with pay is dependent upon 
an actual duty status with pay, and there can be no leave status with pay in 
any leave year unless and until there has been a status of actual duty with pay 
in said year. The mere ending of one leave year and the beginning of another 
without a return to duty does not ipso facto authorize granting the employee 
a new allowance of leave under the statute. If it did, it would be possible by 
administrative action to carry an employee on the rolls and give him pay for 
over two months each year over a period of any number of years without 
performance of any duty whatever. It could not be seriously contended that 


the leave laws contemplated the payment of compensation under such circum- 
stances. 


The same principle is applicable in applying the terms of military 
leave statutes. Accordingly, the question submitted is answered in 
the negative. 


(A-83248) 


RETIRED CIVILIAN EMPLOYEES—STATUS UNDER STANDARDIZED 
GOVERNMENT TRAVEL REGULATIONS 


The reemployment of persons separated from the Government service and 
receiving annuities under the act of May 22, 1920, 41 Stat. 614, as amended 
by sections 2 of the acts of July 8, 1926, 44 Stat. 905, and May 29, 1930, 
46 Stat. 469, being prohibited, the status of retired civilian employees in 
receipt of retirement annuities is considered more that of pensioners rather 
than employees in the sense that term is used in paragraph 47 (c) of the 
Standardized Government Travel Regulations. Accordingly, the prohibition 
contained in said paragraph 47 (c) against employees of the Government, 
in an authorized travel status, obtaining meals and/or lodgings from other 
Government employees has no application to retired civilian employees. 


Comptroller General McCarl to the Postmaster General, September 11, 1930: 


I have your letter of August 30, 1930, requesting decision of a 
question presented therein as follows: 


Under existing regulations employees of the Post Office Department are pro- 
hibited from claiming in travel expense accounts any items for meals or lodg- 
ing obtained from other Government employees and in the affidavit on expense 
account Form 1012 the following appears: 

“* * * that except as shown no lodgings were shared jointly with 
others nor were meals or lodgings furnished without charge by a Government 
agency or with or without charge by a member of my family, by another 
Government employee or a member of his family; * 

Employees in the Railway Mail Service sometimes om ‘it very convenient 
to obtain lodging from retired railway postal clerks and this brings up the 
question as to whether items for lodging or meals obtained from retired 
Government employees may be claimed under existing regulations. It- will be 
appreciated therefore if you will define the status of retired employees in 
this connection and state whether the prohibition against obtaining item; for 
meals or lodging from such employees as outlined in the affidavit mentioned 
above applies to retired Government employees. 


The question for decision is whether a retired civilian Government 
employee remains a Government employee within the meaning of 
paragraph 47-c of the Standardized Government Travel Regula- 
tions and decisions rendered thereon, so as to preclude active Govern- 
ment employees in an authorized travel status from obtaining from 
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them meals and/or lodgings and claiming reimbursement from the 
Government therefor. 

Section 47-c of the Standardized Government Travel Regulations 
provides that actual expenses are not payable for meals and/or 
lodgings furnished without charge to a traveler by another Gov- 
ernment employee, or by the members of the family of another 
Government employee, nor when so furnished with charge in the 
absence of a satisfactory showing that not so procured because of 
such personal or official relationship and of impracticability to other- 
wise procure. 

With regard to the status of retired civilian employees of the 
Government, the decisions of this office have been to the effect that 
employees who had reached the age of retirement as provided in 
the act of May 22, 1920, 41 Stat. 614, and, through inadvertence or 
otherwise, no administrative action was taken to retire them upon 
the date they reached the proper retirement age, or to certify them 
for a further period of service, as provided in said act, were de facto 
employees and were entitled only to such pay as they may have been 
paid up to the date their status was called into question but not to 
any uncollected pay. 4 Comp. Gen. 43; 5 id. 70; 6 id. 71. Also, there 
have been several decisions in this office holding that after the retire- 
ment of an employee, there was no authority of law for his reemploy- 
ment in any other branch of the Government service. These latter 
decisions were based on section 6 of the act of May 22, 1920, which 
was amended by the last paragraphs of sections 2 of the acts of 
July 3, 1926, 44 Stat. 905, and May 29, 1930, 46 Stat. 469, to read: 

No person separated from the service who is receiving an annuity under the 


provisions of section 1 of this Act, shall be employed again in any position 
within the purview of this Act. 


In view of the above-referred-to decisions and the quoted prohib- 
itive provisions from the acts mentioned, the conclusion is ines- 
capable that the status of retired civilian Government employees 
receiving annuities under the act of May 22, 1920, as amended, is 
more that of pensioners than of employees in the sense that 
term is used in the Standardized Government Travel Regulations. 
Accordingly, you are advised that the prohibition in the Standard- 
ized Government Travel Regulations against the obtaining by active 
employees of the Government, while on authorized travel duty or 
in an authorized travel status, of meals and/or lodgings from 
another Government employee, has no application to retired civilian 
employees of the Government. 
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STATUTORY CONSTRUCTION—-PERMANENT LEGISLATION—DIS- 
TRICT OF COLUMBIA CODE 


The various provisions repeated each year in the appropriation acts for the 
District of Columbia, containing no words of futurity or language indi- 
cating an intention that they should be permanent legislation, may not be 
considered or construed as permanent law. 

The joint resolution of May 29, 1928, 45 Stat. 1007, as amended by joint reso 

lution of March 2, 1929, 45 Stat. 1541, authorized a consolidation and codi- 

fication of the existing general and permanent laws applicable to the Di-- 

trict of Columbia, but did not authorize any revision or change in such 

laws. Accordingly, the fact that some of the provisions found in the 
annual appropriation acts for the District of Columbia have been included 
in the District of Columbia Code does not constitute them permanent law. 


Comptroller General McCarl to the Director, Bureau of the Budget, Septem- 
ber 12, 1930: 


There has been received your letter of August 21, 1930, as follows: 


I would appreciate very much the benefit of your advice and counsel on a 
matter which relates to the preparation of the Budget for the fiscal year 1932. 

Under authority contained in the act approved May 29, 1928 (45 Stat. 1007), 
as amended, there was prepared and recently distributed “The Code of the 
District of Columbia,” which is intended to contain “the laws, general and 
permanent in their nature, relating to or in force in the District of Columbia,” 
as of March 4, 1929. 

As the result of an examination of this code I have indicated in the margin 
of the inclosed copy of Public Act No, 521, Seventy-first Congress, which is the 
District of Columbia appropriation act for the fiscal year ending June 30, 1931. 
those provisions appearing therein which are also contained in the Code of 
the District of Columbia. . 

It would seem that if these provisions represent permanent law they need 
not appear annually in future appropriation acts, and may be bracketed in the 
1932 Budget. However, before taking any action in this matter, I feel that I 
should obtain your advice as to whether, from an accounting standpoint, these 
provisions would be invalidated if omitted from future appropriation acts for 
the District of Columbia. 

In this connection I should like also to invite your attention to the following 
instances where provisions are contained annually in the District of Columbia 
appropriation acts, and which, in the light of other matters contained in the 
Code of the District of Columbia, might also be considered permanent in 
nature: 

(a) Sections 640 to 648, inclusive, of the Code of the District of Columbia 
recognize as permanent the authority of the disbursing officer of the District 
of Columbia to make advances of public funds to the officials therein named, 
but this recognition apparently has not been accorded to similar language 
appearing in the appropriation in behalf of the librarian of the free Public 
Library (page 6) or the director of public welfare in connection with the 
deportation of nonresident insane (page 39). 

(b) It would seem that the following part of the appropriations for the 
fire department and for the temporary home for Union ex-soldiers and sailors 
might possibly also be considered as permanent legislation: 

* * the commissioners are authorized, in their discretion, to build or 
construct, in whole or in part, fire-fighting apparatus in the fire department 
repair shop.” (Page 28.) 

“* * * Union ex-soldiers, sailors, or marines of the Civil War, ex- 
soldiers, sailors, or marines of the Spanish War, Philippine insurrection, or 
China relief expedition, and soldiers, sailors, or marines of the World War or 
who served prior to July 2, 1921, shall be admitted to the home; all under the 
supervision of a board of management.” (Page 38.) 

(c) The Code of the District of Columbia recognizes as permanent the 
language appearing in the appropriation for miscellaneous and contingent 
expenses of the police department reading: 
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“* * * the War Department may, in its discretion, furnish the commis- 
sioners, for use of the police, upon requisition, such worn mounted equipment 
as may be required.” (Page 27 and code citation.) 

However, the Code of the District of Columbia does not seem to give per- 
manent recognition to the rather similar language appearing in the appropria- 
tion | for contingent expenses of the public schools: 

* * a bond shail not be required on account of military supplies or 
egeeent issued by the War Department for military instructions and prac- 
tice by the students of high schools in the District of Columbia.” (Page 22.) 

(d) Various sections of the Code of the District of Columbia refer to as per- 
manent law the matter therein set forth author zing the Commissioners of 
the District of Columbia to accept voluntary services. (See Title 7, section 

172; Title 8, section 236; and Title 20, sections 484 and 1549.) In view of this 
eee attention is invited to the absence from the Code of the District of Co- 
lumbia of similar provisions contained in the appropriations for the mainte- 
nance of dispensaries (page 29), and the maintenance of a child-hygiene serv- 
ice (page 30), by the health department. 

While I am concerned primarily only with those provisions which appear 
both in the appropriation act and in the code, I would appreciate any observa- 
tions which you may care to make with regard to the other provisions which 
are mentioned above. 


Section 2 of the joint resolution of May 29, 1928, 45 Stat. 1007, 
as amended by the joint resolution of March 2, 1929, 45 Stat. 1541 
(sec. 1, Title 1, D. C. Code), authorizes a consolidation and codifi- 
cation of the laws, “general and permanent,” relating to and i 
force in the District of Columbia. Section 4 thereof as amended, 
45 Stat. 1541, provides: 

In all courts, tribunals, and public offices of the United States, at home or 
abroad, of the District of Columbia, and of each State, Territory, or insular 


possession of the United States— 
a OF a - * 7 . 


(b) The matter set forth in the edition of the Code of the District of Co 
lumbia current at any time shall, together with the then current supplement, if 
any, establish prima facie the laws, general and permanent in their nature, 
relating to or in force in the District ‘of Columbia on the day preceding the 
commencement of the session following the last session the legislation of which 
is included, except such laws as are of application in the District of Columbia 
by reason of being laws of the United States general and permanent in their 
nature. 

The authority in the joint resolution is to consolidate and codify 
the existing general and permanent laws and not to revise or inject 
any new or different provisions therein. The codification has not 
been enacted as a law after its compilation, as evidently was contem- 
plated by sections 3 and 6 of the joint resolution of May 29, 1928, 
supra. Therefore, the mere fact that some of the provisions found 
in the appropriation acts from year to year have been placed in the 
District of Columbia Code does not change the construction to be 
placed thereon. It is a well-established rule that a provision con- 
tained in an annual appropriation act may not be construed to be 
permanent legislation unless the language used therein or the nature 
of the provision renders it clear that such was the intention of the 
Congress. Usually, where the word “hereafter” or other words 
indicating futurity are used in the enactment, or where the provision 
is of a general character bearing no relation to the object of the 
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appropriation, the provision may be construed to be permanent legis- 
lation. 5 Comp. Gen. 810. In none of the provisions marked in the 
copy of the appropriation act submitted by you are found any words 
of futurity. Also, the fact that these provisions have been repeated 
in the appropriation acts from year to year would indicate that they 
were not considered or intended by the Congress to be permanent 
legislation. 

Under the circumstances if it is desired to continue or have perma- 
nency in these provisions, it may be accomplished by submitting in 
the Budget for 1932, each provision preceded by the word “ here- 
after.” leaving it to the Congress to determine whether it will make 
these provisions permanent legislation, continue to reenact them as 
temporary provisions, or eliminate them entirely. 


(A-33298) 


TRANSPORTATION—DEPENDENTS—ARMY OFFICER 


Where an officer of the Army was first assigned for performance of duty at a 
temporary station, to which his dependent (wife) proceeded from their 
home, and he was subsequently ordered to make a permanent change of 
station to another station, such orders, being from duty at a military 
station to permanent duty at another military station, constituted a “ per- 
manent change of station” within the meaning of section 12 of the act of 
May 18, 1920, 41 Stat. 604, entitling the officer to transportation of his 
dependent from the temporary station to the new permanent station. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, Sep- 
tember 12, 1930: 


There has been received your letter of August 29, 1930, file 156- 
P&MB, requesting decision whether you are authorized to make 
payment on a voucher transmitted therewith in favor of First 
Lieut. F. C. Kelly, M. C., United States Army, for payment in 
money of an amount equal to the commercial transportation costs 
from Fort Brady, Mich., to Washington, D. C., by reason of travel 
performed by his dependent (wife) in his privately owned auto- 
mobile, from August 7, 1930, to August 26, 1930, 

Paragraph 11, Special Orders No. 302, War Department, dated 
December 28, 1928, announced the appointment and assignment to 
duty of this officer as follows: 

11. The appointment and assignment of the following named Medical Corps 
Reserve officers as first lieutenants in the Medical Corps, Regular Army, with 
rank from November 12, 1929, are announced : 

ot a a t > - o 
Frederick Cantwell Kelly, Antigo, Wisconsin. 
* * * * + ” 


Lieutenant Kelly will proceed to Fort Brady, Michigan, and re- 
port to the commanding officer for temporary duty, during the absence of 


_ * * 
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Captain William B. Kenworthey, Medical Corps, and upon return to duty of 
the latter Lieutenant Kelly will proceed to Chanute Field and report to the 
commanding officer for assignment to duty. The travel directed is necessary 
in the military service. FD 31 P 5040°A 2-0 (A. G. 210.1 Medical Corps). 
(10-28-29.) (Off.) 

Washington, D. C., became his permanent station under paragraph 
29, Special Orders No. 116, War Department, dated May 17, 1930, 
as follows: 

29. First Lieutenant Frederick C. Kelly, Medical Corps, is relieved from 
further assignment at Chanute Field, Illinois, and from temporary duty at 
Fort Brady, Michigan, to take effect in time to comply with this order, and 
will proceed to Washington, D. C., and report to the commandant Army Medi- 
cal School, Army Medical Center, on or about August 29, 1930, for duty for 
the purpose of pursuing a course of instruction. The travel directed is neces- 


sary in the military service. FD 31 P 5040 A 2-1. (A. G. 210-63, Med Sch.) 
(5-5-30.) 


Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 


That hereafter when any commissioned officer, * * * having a wife or 
dependent child or children, is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 
for the transportation of the Army, * * * to his new station for the wife 
and dependent child or children: * * *, That if the cost of such transpor- 
tation exceeds that for transportation from the old to the new station the 
excess cost shall be paid to the United States by the officer concerned: * * 


Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended by 
the act of June 1, 1926, 44 Stat. 680, authorized payment in money 
of an amount equal to the commercial transportation costs in lieu of 
transportation when the travel shall have been completed. 

The phrase “ change of station ” as used in the act of May 18, 1920, 
signifies a transfer from one military station to another and the per- 
sons described in the statute who are entitled to its benefits are those 
in active service and the benefits accrue at the time of their transfer 
under orders from duty at a military station to “ permanent ” duty 
at another military station. 27 Comp. Dec. 391. A person on orig- 
inal appointment as a commissioned officer of the Army from civil 
life is not entitled to transportation of his dependents from his home 
to his first duty station. Lieutenant Kelly was assigned for per- 
formance of military duty at Fort Brady, Mich., and proceeded to 
that military station from his home at Antigo, Wis. This post was 
designated as temporary and Chanute Field was upon completion of 
the temporary duty assignment to become his permanent duty sta- 
tion, but before the effective date of such change of station, Wash- 
ington, D. C., was designated by proper orders as the permanent 
duty station to which he was to report. The officer’s dependent 
(wife), at the time the orders directing him to proceed to Washing- 
ton and take permanent station were received, was at Fort Brady, 
the officer’s temporary duty.station. The officer not having had a 
prior permanent station, the orders directing the officer to travel 
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from Fort Brady to Washington were a “permanent change of 
station ” within the meaning of the cited statute and transportation 
was authorized for his dependent “to his new station.” You are 
advised that payment may be made on the voucher if it is otherwise 
correct. 


(A-33140) 


APPROPRIATIONS—TRANSFERS—DISPOSITION OF UNEXPENDED 
BALANCES 


Where by transfer appropriation warrant an advance of funds is made by one 
department to another under the provisions of section 7, act of May 21, 
1920, 41 Stat. 618, for direct expenditure, any balance thereof remaining 
unexpended for the purpose for which transferred is for retransfer by 
transfer appropriation warrant back to the appropriation under which 
originally advanced. 


Decision by Comptroller General McCarl, September 15, 1930: 

There has been submitted by the Department of Justice the ques- 
tion of whether transfer may be made of $81.76 from the appropri- 
ation “ Clothing and equipage, 1929, War transfer to Justice act of 
5/21/20” to “Prison industries working capital fund, 1931, and 
prior years.” 

It appears that by transfer appropriation warrant No. 33, dated 
October 8, 1928, under section 7 of the act of May 21, 1920, 41 Stat. 
613, $60,000 of the War Department “ Clothing and equipage ” ap- 
propriation was transferred and made available to the Department 
of Justice for direct expenditure by the Leavenworth Penitentiary 
shoe factory for the purchase of materials for use in the manufac- 
ture of 22,000 pairs of shoes for the Philippine Scouts under con- 
tract W-669-qm-3357, dated October 18, 1928. Of the amount 
thus transferred there was expended $59,918.24 for materials, leaving 
an unexpended balance of $81.76. 

The contract price for the shoes is $105,600, and it has been sug- 
gested that since the amount paid, or proposed to be paid, by the 
War Department to the penitentiary under the contract is only 
($105,600 — $60,000) $45,600, the unexpended balance of $81.76 
should be transferred to the working capital fund of the peniten- 
tiary. However, there is no authority of law for such a transfer. 
The unexpended balance of funds transferred under the act of 
May 21, 1920, must be retransferred back to the appropriation from 
which originally transferred under said act. See decision of Octo- 
ber 29, 1925, A-11669. 

If only $45,600 has been paid to the penitentiary under the con- 
tract here involved, and the contract has been satisfactorily com- 
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pleted in accordance with its terms, the unpaid balance of $81.76 
is authorized to be paid by the War Department under the clothing 
and equipage appropriation obligated by the contract. 

The proposed transfer may not be made. Settlement on the basis 
herein outlined is authorized. 


(A-38291) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


An employee in the field service on June 30, 1928, who, on July 1, 1928, was 
administratively promoted or transferred to another field-service position 
with a salary range in excess of that which would have been paid under 
the Welch Act of May 28, 1928, 45 Stat. 776, was removed from the opera- 
tion of those provisions of the Welch Act requiring or authorizing any 
other adjustment in compensation’ from and after its effective date, and 
there is no basis for the computation of any increase in compensation 
as a matter of statutory right under the terms of the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1003. 


Comptroller General McCarl to the Secretary of the Treasury, September 15, 

1930: 

There has been received your letter of September 3, 1980, as fol- 
lows: , 

An employee in the prohibition field service on June 30, 1928, was receiving 
$2,100 per annum in Grade CAF-5. Effective July 1, 1928, this employee 
was administratively promoted to the minimum salary in grade 7 which, under 
the Welch Act, was $2,600 per annum. 

Your decision is requested as to whether this employee should receive an 
increase under the Brookhart Salary Act. 

Increases in compensation of employees in the field service under 
the Welch Act of May 28, 1928, 45 Stat. 776, were not automatic but 
dependent upon administrative action. See section 2 of the statute, 
45 Stat. 785. If, on July 1, 1928, the executive date of the Welch 
Act, an employee in the field service was administratively promoted 
or transferred to a field service position with a salary range in excess 
of that which would have been paid under the Welch Act, as in the 
instant case, the employee was removed from the operation of those 
provisions of the Welch Act requiring or authorizing any other ad- 
justments in compensation from and after its effective date, and 
there is now no basis for computation of any increase in compensa- 
tion as a matter of statutory right under the terms of the Brookhart 
Salary Act of July 3, 1930, 46 Stat. 1003. 

Accordingly, the question submitted is answered in the negative. 
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(A-82795) 
COMPENSATION—DOUBLE—UNITED STATES COMMISSIONERS 


The provision in the act of June 18, 1929, 46 Stat. 21, permitting employees of 
executive departments and establishments, with the consent of the head 
of the department or establishment concerned, to be employed and com- 
pensated for field work in connection with the Fifteenth Decennial Cen- 
sus, does not apply to United States commissioners, as they are not em- 
ployees of an executive department; nor does such provision overcome 
the prohibition in section 20 of the act of May 28, 1896, 29 Stat. 184, 
against a civilian employee holding office as a United States commissioner. 


Decision by Comptroller General McCarl, September 16, 1930: 

There is for consideration the claim of David W. Peters for 
$227.70 as fees for services as a United States commissioner for the 
quarter ended May 31, 1930, which was administratively disapproved 
by the Department of Justice with the following notation: 

All fees deducted in accordance with ‘paragraph 1506 of Instructions. Com- 
missioner appointed and acted in capacity of census supervisor in the western 
district of Missouri, which automatically marked a vacation of his office as 
U. 8. commissioner. 

It now appears that the appointment as census supervisor was 
effective August 10, 1929, while the appointment as United States 
commissioner did not purport to become effective until October 1, 
1929. Section 20 of the act of May 28, 1896, 29 Stat. 184, provides 
“That no * * * civil or military employee of the Government 
* * * shall have, hold, or exercise the duties of the United States 
commissioner.” Mr. Peters contends, however, that the holding of 
the two offices or positions is authorized by the provision in the act 
of June 18, 1929, 46 Stat. 21, providing for the Fifteenth Decennial 
Census, as follows: 

* * * Employees of the Department of Commerce and other departments 
and independent offices of the Government may, with the consent of the head 
of the respective department or office be employed and compensated for field 
work in connection with the Fifteenth Decennial Census. * * 

The foregoing provision of the census act removes, as to the par- 
ticular employees to which it applies—and provided the consent of 
the head of the department or establishment is given—the genera: 
statutory restrictions as to the receipt of additional or double com- 
pensation such as section 1765, Revised Statutes, and the act of May 
10, 1916, 39 Stat. 120, as amended by the act of August 29, 1916, 
39 Stat. 582. That this particular provision of the census act was 
not intended to apply to all employees and officers of the Federal 
Government is evidenced by the sentence immediately preceding the 
quoted portion and which authorizes the employment of enlisted 
men and officers of the Army and Navy as enumerators for their par- 
ticular military or naval posts. United States commissioners are 
appointed by the United States district court for 4-year terms and 
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are subject to removal by the court. Act of May 28, 1896, 29 Stat. 
184. They are not employees of any executive department within 
the meaning of the above quoted provision of the census act and 
said provision does not, therefore, remove the restrictions in the act 
of 1896, swpra, against civilian or military employees holding office 
as United States commissioners. In response to a request of August 
14, 1930, the Attorney General, under date of August 21, 1930, ad- 
vised this office as follows: 


Reply is made to your letter of August 14th, file A-32795, requesting my 
views concerning certain questions involved in the audit of the account of 
D. W. Peters as United States commissioner for the western district of Mis- 
souri, You request particularly my consideration of the question whether the 
appointment of Mr. Peters as commissioner vacated his appointment as census 
supervisor, in view of a general rule of law that an officer who accepts any 
appointment inconsistent with his first office is held thereby to have vacated 
the first office. 

It would appear that such general rule of law would have no application 
in the face of the express prohibition contained in section 20 of the act of 
May 28, 1896, from which you quoted in your letter as follows: 

“That no * * * civil or military employee of the Government * * * 
shall have, hold, or exercise the duties of the United States Commissioner.” 

Mr. Peters held the position of census supervisor at the time of his ap- 
pointment as United States commissioner and continued thereafter to perform 
the duties of supervisor until the completion of the enumeration. The above 
quoted prohibition would seem to have prevented him from becoming a United 
States commissioner. 


The Attorney General having determined that the appointment 
of Mr. Peters as United States commissioner did not become effec- 
tive in view of the fact that he held a civil position at that time, 
the claim for fees for services as a commissioner must be and is dis- 
allowed in its entirety. ; 


(433010) 


SEIZURES, FORFEITURES, AND SALES UNDER PURE FOOD AND 
DRUGS ACT—MISCELLANEOUS RECEIPTS 


The expenses of publication, etc., in cases of seizure and forfeiture under the 
pure food and drugs act of June 30, 1906, 34 Stat. 771, are properly pay- 
able under the applicable judiciary appropriations, and such appropria- 
tions are not reimbursable for such expenses from the proceeds of sale 
of the seized and forfeited articles. The legal costs, etc., in such cases, 
when awarded to the United States by a court, are for depositing into the 
Treasury as miscellaneous receipts. 


Comptroller General McCarl to the Attorney General, September 16, 1930: 
There has been received your letter of August 13, 1930, as follows: 


The United States marshal for the district of Wyoming has requested authority 
from this department to charge the judiciary appropriation “Salaries, fees, & 
expenses of marshals, U. S. courts, 1928,” with the sum of $12.71, and the like 
appropriation for the fiscal year 1929, with the sum of $10.26, which amounts 
are claimed to have been erroneously paid from the proceeds of sale of a certain 
shipment of syrup, seized by the above-mentioned United States marshal for a 
violation of the pure food and drug act, and reported in his account for the 
quarter ended March 31, 1929. This transfer was directed by the audit division 
of the General Accounting Office. 
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In this connection you are advised that as section 10 of the act of June 30, 
1906, specifically provides for the payment of “legal costs and charges” from 
the proceeds of the sale, it is the view of this department that the items in 
question were properly and legally paid therefrom, notwithstanding the decision 
of the Comptroller of the Treasury cited by the General Accounting Office, 
volume 22, page 280, and it is respectfully requested that you inform this office 
as to whether or not it is necessary that we grant authority for the charging 
of a judiciary appropriation with the said items. 

It has been the custom to pay all expenses from the proceeds of sales, where 
the statutes so provided, and it is believed that if any expense, in such cases, 
has been paid in the first instance from a judiciary appropriation, a like amount 
should be withheld from the proceeds and deposited to the credit of the appro- 
priation from which payment was originally made. 


By decision of March 11, 1920, of the former Comptroller of the 
Treasury, rendered upon a submission of the Attorney General 
raising the question whether the judiciary appropriations could be 
reimbursed from the proceeds of the sale with the cost of publica- 
tion, etc., originally paid thereunder, in cases of seizure and for- 
feiture under the pure food and drugs act of 1906, it was said, after 
quoting the pertinent provisions of said act: 

This statute does not make the several items of expense going to make up 
legal costs and charges in these cases payable in the first instance from the 
proceeds of sale. It assumes that the expense will have been paid in the first 
instance by the parties incurring them, and authorizes deductions thereof from 
the proceeds of sale as a means of repaying to the parties such of their legal 
costs and charges as may be awarded to them by the court. So if costs and 
charges are awarded to the Government the amount thereof should be deducted 
and set apart from the amount to be paid into the Treasury as proceeds of 
sale. These items of cost and charges, however, should not be returned to the 
appropriations from which they were paid, but should be deposited in the 
Treasury as costs, in the same manner that costs in other cases are deposited. 

This decision appears fully to answer the question submitted by 
you and appears to have been followed heretofore in handling such 
cases. As the principle announced therein represents a sound rule 
of statute construction and interpretation of appropriation acts, no 
reason appears why the said decision should now be overruled or 
modified. See in this connection, also, 22 Comp. Dec. 280. 

Accordingly, in specific answer to the question submitted, I have 
to advise that the proper steps should be taken to charge the ap- 
propriations involved with the respective amounts of $12.71 and 
$10.26, said amounts to be deposited and covered into the Treasury 
as “miscellaneous receipts.” 


(A-83128) 


NEWSPAPER SUBSCRIPTIONS—BUREAU OF PROHIBITION 







The appropriation for salaries and expenses of the Bureau of Prohibition, 
which contains no specific provision for the purchase of newspapers, may 
not be used therefor in view of the specific provision for newspapers in the 
appropriation for contingent expenses of the Department of Justice. 
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Comptroller General McCarl tu the Attorney General, September 16, 1930: 

Consideration has been given your letter of August 22, 1930, as 
follows: 

The Bureau of Prohibition of this department has set up a research and 
education division for the purpose of making scientific investigations and re- 
search of factual information as to the effects of prohibition economically, 
sociologically, etc., and to compile and distribute such information to the 
public. 

There are certain publishers in the United States who from time to time 
employ scientific research experts and publish in the columns of their daily 
newspapers factual information which would be of very high reference value 
in the research work of the Bureau of Prohibition. 

Your decision is, therefore, respectfully requested as to whether the Bureau 
of Prohibition of this department may subscribe for some fifteen daily news- 
papers for reference purposes in connection with the scientific research work 
of the research and education division, the cost to be charged to the $50,000 
made available in the appropriation “ Salar’es and expenses, Bureau of Pro- 
hibition, 1931,” for the collection and dissemination of information and appeal 
for law observance and law enforcement. 

The appropriation “ Salaries and expenses, Bureau of Prohibition, 
1931,” act of May 15, 1930, Public No. 229, 46 Stat. 343, is worded, 
in part, as follows: 

* * * Provided further, That not exceeding $50,000 may be expended for 
the collection and dissemination of information and appeal for law observance 


and law enforcement, including cost of printing and other necessary expenses 
in connection therewith. * * * 


Section 192, Revised Statutes, provides: 


The amount expended in any one year for newspapers, for any Department, 
except the Department of State, including all the Bureaus and offices connected 
therewith, shall not exceed one hundred dollars. And all newspapers pur- 
chased with the public money for the use of either of the Departments must 
be preserved as files for such Department. ; 

At the time the appropriation for “ Salaries and expenses, Bureau 
of Prohibition, 1931,” was inade that bureau was under the Treasury 
Department, and in the same appropriation act of May 15, 1930, 
specific provision was made under the head of “Contingent expenses, 
Treasury Department,” for newspaper clippings, and under various 
of the appropriations for bureaus of that department specific pro- 
vision was made for newspapers. See appropriations for Office of 
the Commissioner of Accounts and Deposits, Public Debt Service, 
Bureau of Customs, Federal Farm Loan Bureau, and Public Health 
Service. It would thus appear that so far as the Treasury Depart- 
ment appropriations were concerned, whenever it was intended that 
an appropriation—other than the one available for newspapers 
for the department generally, and subject to the limitation prescribed 
in section 192, supra—be used for newspapers or newspaper clip- 
pings, specific provision was made therefor in the appropriation. 
It appears, also, that the contingent expense appropriation, Depart- 
ment of Justice, provides specifically for newspapers and press clip- 
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pings, which would preclude the use therefor of any other appropri- 
ation of that department not specifically so providing. See, also, 
section 6, act August 23, 1912, 37 Stat. 414, that bureau funds shall 
not be used for purchases which could be made under appropriations 
for regular -ontingent funds. 

Under the circumstances, it must be held that the appropriation for 
“ Salaries and expenses, Bureau of Prohibition,” which does not pro- 
vide specifically for the purchase of newspapers, is not available 
therefor, and that any purchase of newspapers for use in the Bureau 
of Prohibition would be subject to the limitation prescribed in section 
192, Revised Statutes, said bureau being one of the bureaus or offices 
connected with the Department of Justice. 


(A-33314) 


' CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 





There would be no authority under the Brookhart Salary Act of July 3, 1930, 

46 Stat. 1003, to adjust the salary rates of field service positions, corre- 
sponding to positions in the custodial service, which are in amounts from 
$600 to, but not including, $1,320 per annum, in any event; nor salary rates 
of field service positions corresponding to positions in grade CU-3, which 
are in amounts up to and including $1,500 per annum. 


Comptroller General McCarl to the Secretary of War, September 19, 1930: 


There has been received a letter dated September 2, 1930, from 
Lieut. Col. Albert T. Rich, acting quartermaster, Army base, Boston, 
Mass., forwarded through the office of the Quartermaster General, 
Washington, D. C., presumably by your direction, as follows: 


1. In par. 8, letter W. D., QMGO, Aug. 26, 1930, QM 248.8 A-P-C-A, is quoted 
a decision of the Comptroller General in which it is stated that charwomen 
working part time and head charwomen in the field service whose positions are 
comparable with similar positions in the departmental service which have been 
allocated in grade CU 2, are all entitled to 50 and 55 cents per hour, respec- 
tively, which are the only rates authorized by statute for such positions on and 
after July 3, 1930. The salary ranges for charwomen is also given as follows: 





iL Bat eo Tsl ce sry Re = 1, 080 to 1, 380 
Ol stn demmecmuian-chiemaattoeaas 1,200 to 1, 500 


2. As the pay of the charwomen on duty in this office who are required to 
work a full day (8 hours a day) is $900 and does not fall within any of the 
three salary ranges given, inquiry is made as to the rate of pay effective in 
their case July 3, 1930. 


The rates of 50 and 55 cents per hour prescribed by the Brookhart 
Salary Act for charwomen occupying positions in the departmental 
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service in the District of Columbia is limited to those working part 
time, whose positions have been allocated in grade CU-2, and has 
no application to positions requiring full-time service. See 10 Comp. 
Gen. 39. Consequently, there would be no requirement under the 
Brookhart Salary Act that such a rate be fixed for charwomen 
working full time in the field service. 

In decision of August 1, 1930, A-32808, 10 Comp. Gen. 49, it was 
stated as follows: 
If, under administrative regulations, a position was allocated or placed by 
administrative action in a field grade and/or salary range corresponding to 
a particular grade as prescribed by the original classification act as of June 
30, 1928, or by the Brookhart Salary Act as of July 3, 1930, that allocation 
or placement must be controlling. 8 Comp Gen. 260. For instance, in grades 
1, 2, and 3 of the custodial service no additional step or salary rate has been 
added by the Brookhart Salary Act (except an increase in the per hour rate 
for charwomen whose positions are in grade Cu2), and, consequently, field sery- 
ice employees whose positions have been administratively allocated or place 
in a field service grade comparable with the first three grades in the custodial 
service, as per your schedule forwarded to this office (except the charwomen 
as indicated), are not entitled to any benefits under the Brookhart Salary Act. 

The salary rahge for full-time service in grades 1, 2, and 3 of the 
custodial] service, fixed by the classification act as amended by the 
Welch Act of May 28, 1928, 45 Stat. 782, is from $600 to $1,500 per 
annum, which rates have not been changed or otherwise affected 
by the terms of the Brookhart Salary Act. The minimum salary 
rate prescribed for grade 4 of the custodial service by the Brookhart 
Salary Act is $1,820 per annum. There would be no authority 
under the Brookhart Salary Act to adjust the salary rates of field 
service positions, corresponding to positions in the custodial service, 
which are in amounts from $600 to, but not including, $1,320 per 
annum, in any event; nor salary rates.of field service positions cor- 
responding to positions in grade CU-3, which are in amounts up to 
and including $1,500 per annum. 

You are advised, therefore, that there is no authority, under the 
provisions of the Brookhart Salary Act, to adjust the salary rates 
of charwomen working full time in the field service which were, on 
July 3, 1930, fixed at $900 per annum. 


(A-29338) 
DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN 


Where the services of an inspector of ordnance of the War Department are 
loaned for a few days to inspect ordnance for the Navy Department there 
is no basis for charging the Navy appropriation and crediting the Army 
appropriation with the amount of the salary of the inspector for the period 

involved. 
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Decision by Comptroller General McCarl, September 22, 1930: 

Further consideration has been requested of decision A-29338, dated 
March 12, 1930, in so far as it relates to the disapproval for payment 
upon preaudit of $190.94 of the sum of $222.74 proposed to be paid 
on Navy Department public voucher No. 820 in favor of the Chief of 
Finance, War Department, on account of the inspection of ammuni- 
tion for the Navy Department by James Kelley, an employee of the 
War Department at the plant of the Western Cartridge Co., East 
Alton, Ill., May 24, 1929, to June 8, 1929. 

The amount approved for payment on the voucher, $31.80, as addi- 
tional expense incurred by the War Department on account of the 
work performed for the Navy Department represents per diem in 
lieu of subsistence at the rate of $2.40 for the period from 3.15 p. m. 
May 24, 1929, to midnight, June 6, 1929. The balance of the claim, 
including the amount of salary paid Mr. Kelley by the War Depart- 
ment for the period involved, was disapproved for payment for the 
reason that such salary supposedly would have been paid by the War 
Department if his services had not been loaned to the Navy Depart- 
ment, and therefore that such salary payment did not appear to be 
an increased expense actually incurred by the loan of the services. 
See 7 Comp. Gen. 709, and decisions cited therein. Relative to this 
phase of the matter, a letter from the Chief of Ordnance, War 


Department, to the Chief of Finance under date of June 18, 1930, is, 
in part, as follows: 


2. No general appropriation is made for the payment of the salaries of 
ordnance employees at ordnance establishments. All of the money appro- 
priated for the Ordnance Department, that is available for ordnance estab- 
lishments, is for the fulfilment of a definite activity or the procurement of 
some specific articles. The salary of every employee at an ordnance establish- 
ment is charged against some specific production order or some specific activity 
of the Ordnance Department. The cost of production and other ordnance 
activities is estimated in advance and the money appropriated by the Congress 
is for the production of specific articles and other activities that are to be 
completed by the Ordance Department with the funds appropriated. No refer- 
ence is made to the number of employees or the salary they will receive. 
Each ordnance establishment determines the number of employees it will use. 
This number depends upon the amount of production and other ordnance 
activities that are to be undertaken. An attempt is made to so schedule the 
work at each establishment that the number of employees does not fluctuate 
to a very great extent. This increases the morale and efficiency of the estab- 
lishment. However, it is not always possible to keep the number of employees 
constant and it is quite evident that when there is a scarcity of work the 
force has to be reduced. Since the employees can only be paid their salary 
from the money appropriated to do some specific work it is quite apparent that 
if there is no work to be performed there are no funds availuble for the salary 
of an employee. From this it follows that if more employees are kept on the 
pay roll of any ordnance establishment than the work performed at the estab- 
lishment warrants there will be an excessive cost for the work performed. 
Since the estimated cost of the work was based upon as economic a method 
of operation as possible and the funds appropriated on this basis, the number 
of articles manufactured or the activity undertaken will have to be curtailed 
if any excessive number of employees are kept on the pay roll. 
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8. In the present instance, Mr. Kelly was a machinist at Frankford Arsenal. 
He was employed by Frankford Arsenal because there were enough production 
orders at that establishment to require his services. He was not a permanent 
employee of the ordnance °stablishment because no employees of ordnance es- 
tablishments are permanent and none are retained on the pay roll unless the 
work at the establishment requires it. 

4. Mr. Kelly was detailed on inspection work at the Western Cartridge Com- 
pany. He was inspecting caliber 30 ammunition which had been ordered by 
Frankford Arsenal. His salary was charged to the procurement of that am- 
munition. At the completion of the inspection of the ammunition for Frank- 
ford Arsenal the Navy Department requested the services of Mr. Kelly as 
inspector On some ainmunition which they had ordered from the Western Car- 
tridge Company. The Ordnance Department instructed Mr. Kelly to remain 
at the Western Cartridge Company and to inspect the ammunition for the 
Navy Department. The quesion to be decided is what funds will be used to 
pay for the services of Mr. Kelly while inspecting ammunition for the Navy 
Department. As stated before, the Ordnance Department has no general ap- 
propriation for the salary of employees at ordnance establishments. If the 
Ordnance Department. is required to pay the salary of Mr. Kelly while he was 
inspecting ammunition for the Navy Department it will have to be charged 
to the order for the procurement of ammunition for the Regular Army. An 
excessive charge of this kind results in a decreased amount of ammunition for 
the Army. The fact that the Navy Department had the ammunition in- 
spected without cost results in a reduced cost of the Navy ammunition and 
therefore an increased amount of ammunition for the same money. If car- 
ried to the extreme, and unless Navy funds pay for the salary of Mr. Kelly 
while inspecting ammunition for the Navy Department it may be carried to 
the extreme, the Ordnance Department could pay the salary of men working 
on ammunition orders for the Navy Department, thus greatly increasing the 
quantity of ammunition for the Navy Department anG greatly reducing the 
quantity of ammunition available for the Army. This, of course, would com- 
pletely obliterate any calculations made by the Congress for the procurement 
of specific amounts of ammunition for the training of the Army and the Navy. 
respectively. , 

5. If Mr. Kelly had returned to Frankford Arsenal upon completing the in- 
spection work for the Ordnance Department at the Western Cartridge Com- 
pany he would have been discharged, or the man who took -his place at Frank- 
ford Arsenal while Mr. Kelly was away would have been discharged, if there 
was no work on hand to warrant his retention. In other words, the Ordnance 
Department was required to employ and pay the salary of one man more than 
was necessary in order to produce a specific amount of ammunition for the 
Army. . 


In short, the contention is that by loaning Mr. Kelley’s services to 
the Navy Department for two weeks, the work that he otherwise 
would have done had to be performed by other employees, and 
consequently, that in the final analysis, as a matter of cost accounting 
among the various ordnance procurement projects, some project 
must have been charged with the cost of services which need not 
have been incurred if Mr. Kelley’s services had not been loaned. 
Manifestly, this is too speculative to determine that the War Depart- 
ment, as a demonstrated fact, actually incurred an increased expense 
in the amount of Mr. Kelley’s salary by loaning his services for the 
short time involved, particularly in view of the fact that the appro- 
priation involved is a lump-sum appropriation of $4,000,000 made 
in general terms for the development, manufacture, purchase, and 
maintenance of ammunition, etc. In answering a similar contention 
advanced on behalf of the Chief of Engineers, United States Army, 
it was said in decision A-31040, dated May 6, 1930: 
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You may be informed, however, that on the facts now before this office, the 
peyment in question was not authorized under the well-established rule that 
one Government activity may not be reimbursed for services performed for 
another except to the extent that it is shown that increased costs have been 
incurred. Such rule is not in contravention of section 3678, Revised Statutes, 
requiring all appropriations to be applied solely to the objects for which they 
are made, but is in aid of such statute, for unless increased costs have actually 
been incurred by the performing activity, there is nothing to be paid and if 
payment is made merely on some theoretical, or hypothetical, or estimated 
basis, where no actual increased costs are shown to have been incurred, the 
effect is to augment the appropriation of the performing activity at the expense 
of the appropriation of the requesting activity, and thus to apply the appro- 
priation of the requesting activity to the purposes of the performing activity in 
contravention of said section 3678, Revised Statutes. The application of sec- 
tion 3679, Revised Statutes, as amended by the act of February 27, 1906, 34 Stat. 
48, cited by you, is not apparent, as there would appear to be no question of 
creating a deficiency in the appropriation in the absence of a showing that 
increased costs have actually been incurred by the performing activity as a 
result of the loaned service. Your explanation that somewhere upon final 
analysis some increased cost may have been incurred by the Corps of Engineers 
on account of the inspection of the lumber is not sufficient to authorize charging 
the appropriations of the Office of Public Buildings and Public Parks of the 
National Capital with the salary of the inspector, which woul! have been paid 
under Corps of Engineers appropriations if such inspection had not been made. 
The performance of services at no increased cost by one Government activity 
for another is a matter of comity in the interest of the Government service 
generally and is not to be treated on the basis of a commercial arrangement 
between two unrelated private business organizations. 


What was said there is applicable here. It is not shown that the 
loan of Mr. Kelley’s services for the two weeks actually required any 
increase in the number of employees at the arsenal. Furthermore, 
it has been held in this connection that in the absence of specific 
legislation with reference thereto, there is no authority for doing 
work for another establishment which requires an increase in the 
plant or the number of employees of the establishment doing the 
work. 7 Comp. Gen. 709, 710. 

On the facts presented, the decision of March 12, 1930, was correct 
and will, not be modified. 


(A-83844) 
CLASSIFICATION OF CIVILIAN EMPLOYEES—SALARY AVERAGE 


Where a statute authorizes an administrative office to fix the salary rate of 
one or more positions in a grade at not to exceed a specific rate, the officers 
or employees occupying those positions may be paid at any rate not in 
excess of the maximum expressly authorized, without regard to the average 
provision appearing in the annual appropriation acts. 

Comptroller General McCarl to the Chairman of the Federal Radio Commis- 

sion, September 23, 1930: 


There has been received a letter dated September 10, 1930, from 
the Secretary of the Federal Radio Commission, presumably by 
your direction, as follows: 
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By the act approved December 18, 1929 (Public 25, 7ist Congress), the 
Federal Radio Commission was authorized to appoint two assistant chief 
engineers, “the salaries not to exceed $7,500 each per annum.” These posi- 
tions were allocated by the commission and the Personnel Classification Board 
to grade 7 of the professional and scientific service. To date, only one of these 
positions has been filled and the incumbent's salary has been fixed at $7,000 
per annum. 

The question is presented whether the commission may pay $7,500 each to 
two assistant chief engineers without regard to the “average” provision 
contained in the independent offices act, approved April 19, 1930 (Public 158, 
T7ist Congress). 

Section 3 of the act of December 18, 1929, Public No. 25, 46 Stat. 
50, provides as follows: 

The commission is authorized to appoint a chief engineer who shall receive 
a salary of $10,000 per annum, and not to exceed two assistants to such chief 
engineer at salaries not to exceed $7,500 each per annum. It may appoint 
such other technical assistants as it may from time to time find necessary 
for the proper performance of its duties and as from time to time may be 
appropriated for by Congress. 

This statute authorizes the commission to appoint two assistants 
to the chief engineer at any salary not in excess of $7,500 per annum. 
As the only restriction is the maximum rate that may be paid each, 
the commission is authorized to fix the salary rate of each at $7,500 
per annum. The average provision appearing in the annual ap- 
propriation acts is a general restriction on.the payment of salaries 
of personnel in the departmental service in the District of Columbia 
subject to the classification act. The specific restriction applicable 
only to these two positions has the effect of removing them from 
the general restriction in the average provision. .Otherwise, if only 
the two positions were in the grade, the commission would be further 
limited and could fix the rate of $7,500 per annum for only one posi- 
tion, the other by such action being limited to $6,500 per annum, or 
both would be limited to $7,000 per annum. This would plainly 
defeat the intent of the law. See, generally, 4 Comp. Gen. 459, and 
9 id. 355. 


The question submitted is answered in the affirmative. 


(A-33345) . 


APPROPRIATIONS—NATIONAL MILITARY PARKS 


The approval of the Secretary of War, required with respect to the disburse- 
ments under the original appropriations made for the establishment of the 
Chickamauga and Chattanooga, Shiloh, Gettysburg, and Vicksburg National 
Military Parks, is not required in connection with expenditures under 
current appropriations made for said parks, no specific provision for such 
requirement being contained in said appropriations. 
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Comptroller General McCarl to the Secretary of War, September 25, 1930: 
There has been received your letter of September 8, 1930, as 
follows: 


It is advised that a recommendation has been made by the Quartermaster 
General of the Army for a change in the procedure followed in making disburse- 
ments under appropriations for certain national military parks. 

The parks in question are the Chickamauga and Chattanooga, Shiloh, Gettys- 
burg, Vicksburg, Guildford Courthouse, and Moores Creek National Military 
Parks. These parks have hitherto been under the supervision of the Quarter- 
master General and disbursements under the applicable appropriations have 
been made by the disbursing clerk of the War Department, after approval by 
the Secretary of War, but it is now proposed that the supervision of said parks 
be transferred from the Quartermaster General to corps area commanders, and 
that vouchers pertaining thereto be routed from the offices of the park super- 
intendents to the corps area commanders, who will approve the same for pay- 
ment, after which such vouchers will be paid by finance officers. 

The parks in question were established in accordance with the following acts: 

Chickamauga and Chattanooga—<Act of August 19, 1890 (26 Stat. 333). 

Shiloh—Act of December 27, 1894 (28 Stat. 597). 

Gettysburg—Act of February 11, 1895 (28 Stat. 651). 

Vicksburg—Act of February 21, 1899 (30 Stat. 841). 

Guilford Courthouse—Act of March 2, 1917 (39 Stat. 996). 

Moores Creek—Act of June 2, 1926 (44 Stat. 684). 

Of the acts cited above, the first four contained the following or similar 
language: 

“* * * and disbursements under this act shall require the approval of 
the Secretary of War, and he shall make annual report of the same to 
Congress.” 

The acts establishing the Guilford Courthouse and Moores Creek Parks did 
not contain the quoted provision or similar language, but provided that the es- 
tablishment of those two parks would be carried forward under the control and 
direction of the Secretary of War. It appears therefore that payments by 
finance officers of expenditures pertaining to the Guilford Courthouse and 
Moores Creek Parks may be made under the authority of section 9 of the act 
of June 4, 1920 (41 Stat. 766; U. S. C. 10: 172), which provided as follows: 

“* * * The Chief of Finance, under the authority of the Secretary, 
shall be charged with the disbursement of all funds of the War Department, in- 
cluding the pay of the Army and the mileage for officers and the accounting 
therefor; and with such other fiscal and accounting duties as may be required 
by law, or assigned to him by the Secretary of War. * * *” 

However, a question has arisen as to whether, under the provisions of the 
acts establishing the Chickamauga and Chattanooga, Shiloh, Gettysburg, and 
Vicksburg Parks, authority may be delegated to corps area commanders to 
approve vouchers for payment. 

In this connection reference may be made to the act of August 24, 1912 (37 
Stat. 442), containing the following provision: 

“Hereafter vacancies occurring by death or resignation in the membership 
of the several commissions in charge of national military parks shall not be 
filled, and the duties of the offices thus vacated shall devolve upon the remain- 
ing commissioners or commissioner for each of said parks: Provided, That 
as vacancies occur hereunder the Secretary of War shall become ex officio a 
member of the commission effected with full authority to act with the remain- 
ing commissioners or commissioner, and in case of the vacation of all the offices 
of commissioner in any one park hereunder the duties of such commission 
shall thereafter be performed under the direction of the Secretary of War.” 

It appears from the records of this department that the last commissioners 
of the four parks in question died on the dates indicated below: 


January 19, 1920. 
Gettysburg 
Chickamauga and Chattanooga 
Vicksburg September 24, 1929. 


In view of the facts that the initial appropriations under the basic acts 
establishing the Chickamauga and Chattanooga, Shiloh, Gettysburg, and Vicks- 
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burg National Military Parks have long since been exhausted, that the re- 
quirement for the approval of the Secretary of War is not contained in appro- 
priation acts in which subsequent appropriations have been made for the main- 
tenance of these parks, and that the control of the parks has now passed from 
the original commissions to the Secretary of War, it is requested that a de- 
cision be rendered as to whether the approval of the Secretary of War is re- 
quired on expenditures pertaining to the parks in question from current appro- 
priations, and, if so, whether such approval is required on individual vouchers, 
or may be in the form of a general approval of expenditures similar in nature. 

The provision requiring the approval of disbursements by the 
Secretary of War contained in each of the acts authorizing the es- 
tablishment of the four parks in question appeared in the appro- 
priating section of the said acts, and was to the effect that “ dis- 
bursements under this act shall require the approval of the Secre- 
tary of War.” The apparent purpose and intent of this provision 
was to provide for a proper and adequate control in the Secretary of 
War of the expenditures of the funds made available for the pur- 
pose because of the fact that the administrative control of the parks 
involved was placed under the jurisdiction of independent commis- 
sions. In view of the enactment of the act of 1912, cited and quoted 
in your letter, providing that upon the death of all the commissioners 
of these parks, the administrative control of these parks should de- 
volve upon the Secretary of War, and since there are no longer any 
commissions or commissioners having any control over said parks 
the purpose for the requirement no longer exists. The four national 
parks in question have now become, for all intents and purposes, a 
part of the nonmilitary activities of the War Department, to be 
administered in the same manner as are other such activities. 

The current appropriations for these four national parks, as made 
by the act of May 28, 1930, Public No. 278, 46 Stat. 459, 460, provide 
for continuing the establishment of the parks, for maintenance of the 
same, and in specific terms set forth the various items for which the 
appropriations are made available. While these appropriations pro- 
vide for continuing the establishment of the parks, no specific refer- 
ence is made to the original acts authorizing such establishment, and 
in view of the specific purposes for which these appropriations are 
made, and in view, also, of the provisions of the act of 1912, herein- 
before mentioned, disbursements under such current appropriations 
are not disbursements under the original acts authorizing the estab- 
lishment of the parks, within the meaning of said original act requir- 
ing the approval of the Secretary of War. 

Accordingly, in specific answer to the question submitted, I have to 
advise, in view of the circumstances as presented, that the approval 
by the Secretary of War required with respect to the disbursements 
under the original appropriations made for the establishment of the 
Chickamauga and Chattanooga, Shiloh, Gettysburg, and Vicksburg 


>) 
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National Military Parks, is not required in connection with expendi- 
tures under current appropriations made for these parks, no specific 
provision for such requirement being contained in said appro- 
priations. 


(A-83152) 


TRAVEL EXPENSE VOUCHERS—FALSE STATEMENTS—VIOLATION 
OF OATH OF OFFICE 


Where an employee makes false statements as to certain items in his claim 
for reimbursement of expenses incurred, leaving doubt as to just what 
expenses were actually incurred, the entire claim will be disallowed. 

The presentation by an employee of a falsified travel expense account consti- 

tutes a violation of his oath of office and thereby works a forfeiture of 

all accrued and unpaid travel expenses incurred by him in connection with 
the duties of the position he held under such oath. 


Decision by Comptroller General McCarl, September 26, 1930: 

Samuel E. McGlathery, former internal revenue agent, Treasury 
Department, requested August 6, 1930, review of settlement» 029027, 
dated March 25, 1930, wherein was disallowed his claim for $157.90, 
covering travel and other expenses alleged to have been incurred as 
an internal revenue agent from November 1, 1929, to November 30, 
1929. The entire claim was disallowed for the reason that certain 
items of the alleged expenses were falsely stated and not actually 
incurred as claimed, leaving doubt as to just what expenses were 
incurred. 

It appears that the claimant was authorized by order dated Octo- 
ber 17, 1929, to proceed to Greensboro, N. C., for temporary assign- 
ment to duty, effective October 21, 1929, in the Greensboro division, 
for the purpose of assisting in disposing of accumulated arrearages 
in the estate-tax work; that when his expense accounts were sub- 
mitted suspicion was aroused because reimbursement was claimed 
for meals and lodging at uniform rates practically every day; that 
an investigation disclosed that certain receipts supporting his claim 
for lodging in October, 1929, were for amounts larger by a total of 
$7 than were his actual expenses therefor; that during November, 
1929, the same situation existed regarding lodging and subsistence 
resulting in charges aggregating $29 more than was actually spent; 
that claimant admitted that in most instances the supporting vouch- 
ers submitted with his expense accounts for October and November, 
1929, called for larger amounts than were actually paid and that 
his charges for meals were in excess of the amounts paid therefor 
to the extent of approximately $1 per diem; that the voucher sub- 
mitted for October was paid in the November, 1929, accounts of 
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J.C. Wilmer, special disbursing agent, Philadelphia, Pa.; that pay- 
ment was not made on the original voucher submitted for Novem- 
ber, 1929; that after the investigation a new voucher for the month 
of November was submitted by the claimant in an attempt to elimi- 
nate the falsified items; that the original November voucher, ac- 
cording to reports of special agents assigned to investigate the case, 
disclosed, among others, false charges for meals on November 7 
and 8, 1929, at Windsor, N. C., the charges being 95 cents and 90 
cents, respectively, in excess of the amounts paid by him; that the 
amount claimed on the original voucher was $3.25 for meals for 
each of those dates; that, accordingly, the correct charge should 
have been $2.30 for November 7 and $2.35 for November 8; that 
the new voucher claims for these dates $2.75 and $2.70, respectively ; 
and that, accordingly, there is on the new voucher a false charge of 
45 cents for November 7 and 35 cents for November 8. 

In 9 Comp. Gen. 449, wherein it was held that the falsification of 
an expense account by a Government employee constitutes such a 
violation of the oath of office and breach of contract of employment 
as to cause forfeiture of compensation due for periods prior to the 
date of dismissal, it was stated that such falsification— 

* * * constitutes a stealing of the public moneys and a fraud upon the 
United States, and more or less in disruption of the Government rather than 
in its support as required by oath of office. The recovery back of the payments 
unlawfully obtained may be for consideration in mitigation of punishment for 
the criminal offense, but can give no civil rights to a payment by the United 
States. The fraudulent action of this employee precludes the administrative 
certification of a pay roll or pay voucher with the meaning that the services 
were fully and faithfully performed. An employee can not be considered as 
performing the duties of his employment if at the time he is also working out 
and practicing a fraud on the Government. * * * 

Under this principle there would appear to be for forfeiting, also, 
unpaid items of traveling expenses incurred by an employee in con- 
nection with the duties of the position he held under his oath of 
office. See, also, in this connection, section 1086, Revised Statutes, 
as amended by section 172 of the Judicial Code, act of March 3, 1911, 
36 Stat. 1141. 

The restatement of the claim to include only items presumed to 
be correct, that is, the abandonment by the claimant of his claim as 
to items originally claimed, after they are discovered to have been 
fraudulent, is not sufficient to eradicate the taint of fraud from the 
claim. The fraud places all of the items in the claim under sus- 
picion. See in this connection decisions of October 1, 1927, and 
April 7, 1928, A-18592 and A~22164, respectively, to the effect that 
where false statements have been made as to items in an expense 
account, the entire claim will be disallowed. 

The settlement of March 25, 1930, must be, and is, sustained. 
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(A-33272) 
PUBLIC BUILDINGS—CONSTRUCTION—LUNCH ROOMS 


The construction of temporary buildings, as well as permanent buildings, is 
prohibited under the terms of section 3733 of the Revised Statutes, in the 
absence of a specific appropriation therefor, or unless a project specifically 
appropriated for must fail if the buildings are not constructed. 26 Comp. 
Dec. 829 distinguished. 

The appropriation for the Fifteenth Decennial Census is not available for the 
construction of an addition or extension to temporary building “ D,” Sixth 
Street and Missouri Avenue, Washington, D. C., occupied by the Census 
Bureau employees, to be used as a lunch room for the employees. 


Comptroller General McCarl to the Secretary of Commerce, September 26, 

1930: 

Consideration has been given to your letter of September 16, 1930, 
requesting a reconsideration of the decision of this office, dated Sep- 
tember 9, 1930, A-33272, holding that the appropriation for the 
Fifteenth Decennial Census is not available for the construction of 
an addition or extension to temporary building “D,” Sixth Street 
and Missouri Avenue, Washington, D. C., occupied by the Census 
Bureau employes, to be used as a lunch rooom for the employees. 


In the decision reference was made to decision of April 14, 1920, 
26 Comp. Dec. 829, that (quoting from the syllabus) : 

An appropriation for general purposes may be used to construct buildings 
of a temporary character not intended or designed for permanent use or occu- 
pation, provided the buildings are necessary instrumentalities in the adminis- 
tration and execution of the appropriation act. 

That decision was held inapplicable in the instant case, for the 
following reason : 

While the existing building “D” is classed as temporary, it is designed 
and used primarily to provide office space for Government activities, and 
could be, and has been, used by other branches of the service, the Census 
Bureau being assigned thereto for the time being, and neither the existing 
building nor any addition thereto reasonably could be classed as a “ necessary 
instrumentality in the administration and execution of Ube appropriatiun act” 
for the Bureau of the Census. See 21 Comp. Dec. 420. 

You now ask consideration that the proposed construction for 
lunch-room facilities meets the conditions laid down in said decision 
of April 14, 1920, because (1) “it is a well-established fact that a 
lunch room or cafeteria is a necessary adjunct to the proper function- 
ing of a department or large bureau”; (2) it is a fact that there 
are no buildings near to building “D” which could be rented and 
used as a cafeteria; and (3) the building will be temporary, not to 
be used after the Fifteenth Decennial Census period, and will be 
constructed mostly of secondhand material. 

The decisions of the accounting officers consistently have recognized 
that temporary buildings may be classed as “ necessary instrumentali- 
ties in the administration and execution of the appropriation act,” 
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the cost of construction of which is properly chargeable under a gen- 
eral appropriation without regard to the prohibition contained in 
section 3733, Revised Statutes, only when the proposed temporary 
buildings are so absolutely essential that a failure to construct them 
would render it impossible to accomplish the purpose for which the 
appropriation was made. - The temporary buildings authorized to be 
constructed from general appropriations have had to do with the 
direct execution of the work for which the appropriation to be used 
has been provided. For instance, in the decision of April 14, 1920, 
supra, the temporary buildings were for storing surplus war supplies 
for use in the construction of national forest roads. In decision of 
August 19, 1922, 2 Comp. Gen. 133, an appropriation for airplane 
mail service was held available for construction of hangars, shops, 
and storehouses absolutely essential to the operation of the service. 
In decision of April 5, 1928, 7 Comp. Gen. 629, an appropriation for 
certain investigations of the Public Health Service was held available 
to construct a cover of the greenhouse type to protect a series of 
artificial channels used in research studies, and there were cited in 
that decision other decisions holding that there was no contravention 
of section 3733, Revised Statutes, by the erection of a temporary 
shed to house a fumigation tank used in fumigating cotton against 
the pink bollworm, or construction of a cabinet 30 feet square for 
use of the Public Health Service in an experimental study of the 
effect of light in relation to diseases of man, or erection of emergency 
post offices of a temporary character of construction. It will be 
noted, however, that in each instance tle construction of temporary 
buildings had a direct relation to the work authorized to be per- 
formed under the appropriation sought to be used for the con- 
struction. 

While it has been held proper to include provision for a lunch room 
in plans for the construction of a new Government building for 
which a specific appropriation has been made, 9 Comp. Gen. 217, in 
the absence of a requirement of law to subsist its employees, I am 
unable to agree that “a lunch room or a cafeteria is a necessary 
adjunct to the proper functioning of a department or a large bureau.” 
There is no general responsibility on the Government to provide 
luncheon facilities for its employees, and there is no direct connection 
between the work of taking the census and the construction of a lunch 
room to be used by employees engaged on such work. Building “ D” 
has been in use as a Government office for a number of years, yet 
heretofore it has not been advanced that a lunch room was absolutely 
essential to the work performed therein. There would be no differ- 
ence in this respect between building “ D ” and any other Government 
building in Washington wherein there are no lunch-room facilities. 
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Also, the fact that there may be no other buildings’ near available 
to rent as a lunch room can not operate to authorize the use of public 
funds to construct a building in contravention of the provision of 
section 3733, Revised Statutes. 

With reference to your statement that the building will be tem- 
porary and proposed to be constructed mostly of second-hand mate- 
rial, this office does not question the temporary character of the 
‘proposed building, nor that economy would be practiced by the use 
of second-hand material. The point is that the construction of tem- 
_ porary buildings, as well as permanent buildings, is prohibited under 
‘the terms of section 3733, Revised Statutes, in the absence of a spe- 
cific appropriation therefor, or unless a project specifically appro- 
priated for must fail if the buildings are not constructed. Such is 
not the situation here. In this connection your attention is invited 
particularly to decision of February 2, 1926, 5 Comp. Gen. 575, in 
which the following is quoted from a decision of March 27, 1925, 
A-8295 : 


The question as to what constitutes a public building or a public improvement 
within the meaning of this section has been the subject of numerous decisions 
both by former Comptrollers of the Treasury and by this office, and the general 
and uniform holding seems to have been that any structure in the form of a 
building not clearly of a temporary character is a public building or public 
improvement within the meaning of said section, and the purchase or con- 
struction thereof is not authorized unless specific appropriation is made there- 
for. 10 Comp. Dec. 683; 13 id. 355; 16 id. 685; 21 id. 420; 2 Comp. Gen. 14; id. 
477. In this connection your attention is invited in particular to decision of 
August 12, 1911, in which it was held that an appropriation “For the investi- 
gation and improvement of methods of crop production under semiarid or 
dry-land conditions” was not available for the erection of a so-called tem- 
porary shed to shelter the necessary farm animals and a portable house 12x 16 
feet for the temporary use of employees, notwithstanding the fact that the 
Secretary of Agriculture represented these buildings as being “ absolutely 
essential in connection with the use to which the land is to be put by the 
department” in carrying out the purpose of the appropriation. 


The decision of September 9, 1930, must be and is affirmed. 






























(A-33061) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE TRADES OR CRAFTS 


If the duties and responsibilities of positions in a particular field service, for 
instance, the Mint Service, are such as to justify and require their desix- 
nation as within those classes of positions in the departmental service ex- 
pressly excluded from the terms of the classification act, i. e., in a recog- 
nized trade or craft excluded by section 5 of the original classification act, 
there exists no basis under the provisions of the classification act as 
amended by the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, for 
adjusting the salary rates of those field positions. 

The salary rates of field positions paid on a per diem basis with rights to 
overtime pay, etc., prior to July 3, 1930, may be adjusted under the terms 
of section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, only 

on a per annum basis with no right to overtime pay, ete., unless other- 

wise specifically provided by statute. 
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Comptroller General McCarl to the Secretary of the Treasury, September 29, 
1930: 


Consideration has been given to your letter of September 19, 1930, 
as follows: ’ 





Receipt is acknowledged of your letter of September 10, 1930, a copy of 
which is attached for your convenience, relative to the status of the field 
employees of the Mint and Assay Service in relation to the Brookhart Act. 

The letter refers to section 5 of the original classification act, which provides 
as follows: 

“That the compensation schedules * * * shall not apply to employees 
in positions the duties of which are to perform or assist in apprentice, helper, 
or journeyman work in a recognized trade or craft and skilled and semiskilled 
laborers, except such as are under the direction and control of the custodian 
of a public building or perform work which is subordinate, incidental or pre- 
paratory to work of a professional, scientific, or technical character. * * *” 

You further state that: 

“It would seem that the employees whose duties fall within the classes 
mentioned in the above-quoted provision from the original classification act 
compare with similar positions under the Bureau of Engraving and Printing 
at the seat of government, which are not subject to the terms of the classi- 
fication act. 

“Therefore, since there are no positions in the departmental service in the 
District of Columbia, the compensation of which is fixed on a per diem basis, 
or the duties of which are those of a recognized trade or craft, within the 
schedules prescribed by the classification act, as amended, there would be no 
authority under section 2 of the Brookhart Salary Act to adjust the salary rates 
of such employees at the United States mints who are paid on a per diem 
basis or whose duties would fall within the classes of positions excluded from 
the terms of the classification act by section 5 thereof.” 

Practically all work connected with coinage is essentially highly specialized. 
Since all supervisory officers of the Mint Service are engaged in controlling 
work of a scientific or technical character, it is submitted by the Bureau of 
the Mint that employees of the mints and assay offices are covered by the 
exceptions cited in section 5 of the original classification, act. They are per- 
forming “ work which is subordinate, incidental, or preparatory to work of a 
professional, scientific, or technical character” and would, therefore, not be 
excluded from the benefits of the Act. 

Will you be kind enough to give me your decision as to whether or not the 
interpretation placed by the Bureau of the Mint upon section 5 of the original 
classification act is correct? 


In the consideration of this matter there must not be overlooked the 
fact that the classification act in all its phases has not yet been ex- 
tended to the field service. It has been only in connection with the 
requirements of the act of December 6, 1924, 43 Stat. 704, as extended 
through subsequent fiscal years, and made permanent by section 3 
of the Welch Act of May 28, 1928, 45 Stat. 785, and section 2 of the 
Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, that the admin- 
istrative offices are authorized and directed to adjust the salary rates 
of certain field service positions to correspond, so far as may be 
practicable, to rates established by the classification act, as amended, 
for positions in the departmental service of the District of Colum- 
bia. If the duties and responsibilities of position in a particular 
field service are such as to justify and require their designation as 
within those classes of positions in the departmental service expressly 
excluded from the terms of the classification act, it is obvious that 
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there would exist no basis under the present classification act for 
adjusting compensation rates of those field positions. On this basis 
it was concluded in the prior decision that the salary rates of certain 
of the field positions under the Mint Service were not subject to ad- 
justment under section 2 of the Brookhart Salary Act, for the rea- 
son (1) the salary rates were fixed on a per diem basis with overtime 
privileges, etc., there being no per diem rates or overtime pay pre- 
scribed or authorized under the classification act, and (2) it appeared 
that the per diem positions were those in a trade or craft which were 
expressly excluded from the terms of the classification act under 
section 5 thereof, quoted in your submission, 

The Bureau of the Mint advances the propositions as to (2) that 
these field positions are covered by the exception to section 5 of the 
classification act, as being assistants to the supervisory officials of the 
Mint Service who should be considered as engaged in controlling 
work of a scientific or technical character. This would appear to 
approach the matter from the wrong starting point. 

The duties and responsibilities of a large group of subordinates in 
the trades or crafts do not necessarily take on the character of the 
duties and responsibilities of the officers supervising them. Rather 
is the converse true. For instance, as to supervisory employees 
under the Bureau of Engraving and Printing, Washington, D. C., 
this office held in decision of April 29, 1925, 4 Comp. Gen. 900, as 
follows (quoting from the syllabus) : 

Foremen and head mechanics in the Bureau of Engraving and Printing who 
are engaged exclusively in the supervision and d rection of the work of the 
various groups of mechanics or craftsmen and have no clerical, administrative, 
or fiscal duties are within the provision of the classification act of March 4. 
1923, 42 Stat. 1489, excluding from classification requirements any employee 
engaged as “ apprentice, helper, or Journeyman ” in a recognized trade or craft. 

Attention is invited to the context of that decision for the reason- 
ing on which the conclusion was reached. See also 4 Comp. Gen. 
959. The exception to the terms of section 5 of the classification 
act of employees who “ perform work which is subordinate, inciden- 
tal, or preparatory to work of a professional, scientific, or technical 
character ” has relation more particularly to the few assistants of 
individual professional, scientific, or technical men, and should not 
be considered as relating to an entire force of subordinates in the 
trades or crafts under a bureau or office simply because the duties 
and responsibilities of the supervisory officials may be professional, 
scientific, or technical in character. As stated in the prior decision 
of September 10, 1930, the employees under the Mint Service are 
comparable to employees under the Bureau of Engraving and Print- 
ing who are not subject to the classification act. The question as 
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to whether such positions will be subject to classification if and when 
the Congress should provide hereafter for the classification of the 
field service generally would depend upon the terms of the act 
providing therefor. 

Even if sufficient evidence were presented to justify bringing these 
Mint Service employees within the exceptions of section 5 of the 
classification act and otherwise within the terms of that statute as 
extended to the field service, their salary rates would be required 
to be adjusted on an annual basis with no overtime pay, etc., unless 
otherwise specifically provided by statute. See 4 Comp. Gen. 374. 

The question submitted is answered in the negative and the deci- 
sion of September 10, 1930, must be and is affirmed. 


(A-33040) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—TEMPORARY CENSUS EMPLOYEES 


Employees who were on the temporary roll under the Bureau of the Census on 
July 3, 1930, for the period of the Fifteenth Decennial Census having been 
appointed or transferred thereto from the permanent roll under authority 
of the provisions of the census act of June 18,1929, 46 Stat. 21, without 
regatd to the provisions of the classification act, are not entitled to an 
automatic increase in compensation under the provisions of the Brookhart 
Salary Act of July 3, 1930, 46 Stat. 1003. 


Decision by Comptroller General MeCarl, October 1, 1930: 

There has been presented to this office for consideration and set- 
tlement the claims of Mary T. Marsh and 111 other employees under 
the Bureau of the Census who are on the temporary roll during the 
period of the Fifteenth Decennial Census, for the amount of an 
automatic increase in salary from and after July 3, 1930, under the 
terms of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1003. 

In order to obviate the filing of individual claims, there will be 
considered herein the status, under the terms of the Brookhart Salary 
Act, of all employees who were transferred from a permanent classi- 
fication status to the temporary roll for the period of the Fifteenth 


Decennial Census. 
The communication from the employees is as follows: 


We, the undersigned employees of the Bureau of the Census invite your at- 
tention to a situation which has developed in this office as a result of a ruling 
of officials of the Department of Commerce as to the application of the Brook- 
hart Act of July 3, 1930. 

The Bureau of the Census is in the midst of the Fifteenth Decennial Census 
period which lasts three years. The director has divided his permanent office 
force into two groups for this temporary period, one of which retains its 
place in the classification scheme and the other forms the skeleton of the large 
temporary force employed to complete the Fifteenth Decennial Census. The lat- 
ter group of employees has been temporarily transferred to the Fifteenth 
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Decennial Census roll, which is outside of the classification act, and will at 
the close of the decennial census period revert to their former classified 
positions. (Comp. Gen. July 5, 1929.) 

Under the provisions of the Welch bill, as interpreted, approximately 210 
census employees received only one, instead of two, salary-step advancements. 
Of this number, 61 permanent employees, who are engaged on the regular in- 
quiries of the bureau (Group 1 outlined above), have received an additional 
salary-step advancement under the provisions of the Brookhart Act. The re- 
maining 149 employees, who are temporarily outside of the classification 
scheme (Group 2 outlined above), have not been granted an additional salary- 
step advancement under the provisions of the Brookhart Act because they 
are temporarily outside of classification. This appears to be an injustice that 
can be remedied only by yourself. 

Since yours is the final decision, we respectfully submit our case to your 
consideration. Are we not entitled to an additional one-step salary advance- 
ment under your liberal interpretation of the Brookhart Act? 


In reply to a request from this office for an administrative report 
as to the facts with reference to this matter, the Secretary of Com- 
merce, in letter dated September 22, 1930, submitted the following: 


1. The department’s action in not increasing under the Brookhart Act the 
compensation of permanent census employees who are engaged upon Fifteenth 
Census work was based upon your decision of July 16, 1930 (10 Compt. Gen. 
20) in which it was stated that “only those officers and employees are entitled 
to the benefits of the act who on June 30, 1928, and also on July 3, 1930, date 
of approval of the act, occupied positions within the above-mentioned grades.” 
The “grades” referred to are the grades specified in the classification act. 
These employees were not on July 3, 1930, occupying positions subject to 
this act. 

2. As a general rule no option was granted the employees with, respect 
to their transfer from the permanent roll to the temporary Fifteenth Census 
roll inasmuch as such transfer meant an increase in their salaries. 

8. The change in assignment from the regular census work to the Fifteenth 
Census work is regarded as a transfer and not as a detail. 

4. New appointments were issued by the Director of the Census to the em- 
ployees so transferred. 

5. These appointments were made by the Director of the Census at such 
rates of compensation as he considered proper and without regard to the pro- 
visions of the classification act. The positions are not carried in grades or 
salary ranges. The rates of pay in some instances conform to the rates pre- 
scribed by the classification act, while in other cases they do not. 

6. Salaries of employees engaged upon Fifteenth Census work are not subject 
to the average provision of the appropriation acts. 

7. Of the 149 permanent employees referred to who were transferred to tem- 
porary Fifteenth Census work, 143 have received increases in compensation as 
the result of such transfer. 

8. Permanent census employees transferred to the Fifteenth Census work 
were selected to form the nucleus for the Fifteenth Census organization and 
many of them are now in supervisory positions at rates of compensation con- 
siderably in excess of their former salaries, some having received increases 
of as much as $1,500 and $1,800 per annum. As previously stated the compen- 
sation of these employees is fixed by the Director of the Census at such rates 
of pay as he deems appropriate without regard to classification grades or the 
average restrictions imposed by the appropriation acts. While an effort is made 
to see that not too great a disparity exists between work of corresponding dif- 
ficulty of the regular census rol] and the Fifteenth Census roll, greater oppor- 
tunities, however, are afforded employees on the Fifteenth Census roll for ad- 
vancement to higher ‘salaried positions, chiefly because of the rapid growth 
necessary in effecting the Fifteenth Census organization and partly because 
of the absence of the restrictions affecting the regular census organization. 

9. It has been held that upon the retransfer of these employees to their old 
positions they may be paid initially at any salary rate not in excess of the 
salary received immediately prior to the transfer to temporary work. The 
department is of the opinion that upon the retransfer of the employees under 
consideration to their former permanent positions it should be permissible to 
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fix their compensation initially at salary rates not less than the rates to which 
the employees would have been advanced under the Brookhart Act had they 
been occupying such positions on July 3, 1930. 

Since the compensation of these employees is fixed without regard to the 
restrictions or limitation imposed by the classification act, the department 
does not feel that they are entitled to increases provided by this amendatory 
act. If an adjustment were to be made under this act, difficulties would be 
encountered in determining the amount which would constitute a one-step pro- 
motion since the positions are not graded and in some cases the salaries are 
not fixed at one of the rates specified by the classification act. 

Section 1 of the Brookhart Salary Act provides: 

The heads of the several executive departments and independent establish- 
ments of the Government whose duty it is to carry into effect the provisions 
of this act are hereby directed to so administer the same that employees whose 
positions are in the grades affected hereby,.-who were in said positions on 
June 30, 1928, and who, under the act of May 28, 1928 (U. S. C., Supp. 8, 
title 5, sec. 673), did not receive an increase in salary the equivalent of two 
steps or salary rates in their respective grades, shall be given such additional 


step or steps or salary rate or rates within the grade, as may be necessary 
to equal such increases: * * 


Under this express provision employees entitled to the automatic 
increase in compensation authorized by the statute must have been 
in positions “ affected hereby,” not only on June 30, 1928, but also 
on July 3, 1930. Decision of July 16, 1930, A-382589, 10 Comp. Gen. 
20. If on either date the position occupied by the employee is not 
subject to the classification act, and to the schedules of grades and 
salary rates therein provided, it is not “in the grades affected ” by 
the Brookhart Salary Act, and accordingly no increase is authorized 
thereby. 

In the census act of June 18, 1929, 46 Stat. 21, it is provided 
as follows: 


In addition to the force hereinbefore provided for, there may be appointed 
by the Director of the Census, without regard to the provisions of the classifi- 
cation act, for any period not extending beyond the decennial census period, 
at rates of compensation to be fixed by him, as many temporary employees in 
the District of Columbia as may be necessary to meet the requirements of the 
work: Provided, That census employees who may be transferred to any such 
temporary positions shall not lose their permanent civil-service status by reason 
of such transfer: * * 


It is understood that all the employees who were denied the auto- 
matic increase under the Brookhart Salary Act, were, on July 3, 
1930, serving under appointments as temporary employees under 
this statutory provision. If so, there is no choice but to conclude 
that such employees were not on that date subject to the provisions 
of the classification act, and, accordingly, that their positions were 
not in grades affected by the Brookhart Salary Act. It is to be 
noted, also, as set forth in the administrative report, supra, that the 
salaries of these employees are not subject to the restrictions of the 
average provision, and that greater opportunities are afforded these 
employees, than employees on the permanent roll, for advancements 
to higher salaried positions. 

73175°—31——-11 
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In an informal conference in this office a committee from the em- 
ployees urged that their transfer from the permanent to the tem- 
porary roll should be considered as a detail and entitled to the bene- 
fits of the rule announced in decision of this office dated July 16, 
1930, A~32589, 10 Comp. Gen. 20, as follows: 


The status of all employees on detail June 30, 1928, and/or on July 3, 1930, 
shall be considered as in their regular positions from which detailed for the 
purpose of applying the provisions of this amendatory statute. 


This rule had reference only to employees who were otherwise 
within the terms of the Brookhart Salary Act and were detailed 
for a period not to exceed 120 days from their regular positions to 
positions in other grades, which, also, were subject to the terms of 
the Brookhart Salary Act. 

That the change in status of the employees involved under the 
Bureau of the Census may not be considered as a detail is evident 
from the fact that the proviso in the census act quoted above refers 
thereto as a transfer. Paragraphs 3 and 4 of the administrative 
report, supra, show clearly that such transfers did not have the 
elements of a detail as that term is usually understood and applied. 
The situation is that the law provides for transfers and not details, 
and the administrative procedure was such as to effect transfers 
and not details. 

The employees have referred, also, to that portion of the decision 
of this office dated July 5, 1929, A-27801, holding as follows: 


* * * Accordingly, I have to advise that employees transferred to the 
temporary census force, upon termination of the need for their services on 
such force, may, in the absence of any intervening legislation with respect 
thereto, be restored to the permanent positions formerly held by them, if then 
vacant, and be paid at the same salary rate received immediately prior to their 
transfer to the temporary census force. * * 


It is contended by the employees that the purpose and intent of 
the proviso to the census act as thus construed, is to save permunent 
employees who were transferred to the temporary census force all 
of the rights and benefits enjoyed by those census employees who 
remain on the permanent roll, since the employees themselves had 
no option as to whether they would remain on the permanent roll 
or be transferred to the temporary roll, and that a failure to equal- 
ize the rights of the two classes of employees under the Brookhart 
Salary Act will work an injustice to those employees who, by ad- 
ministrative action, were placed on the temporary roll. It is con- 
tended further that employees who remain on the permanent roll 
will be enabled to retain the statutory increase in compensation, 
whereas those now on the temporary roll will be required to return 
to the permanent roll without that increase. 

The matter is one of statutory construction and not one that may 
be determined by comparing the equities as between individual em- 
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ployees or classes of employees. The proviso in the census statute 
saves to the employees transferred to the temporary forces their 
“permanent civil-service status” and under the decision last above 
quoted there is saved only the rate of compensation “received im- 
mediately prior to their transfer to the temporary census force” 
and not any increase that may be authorized to other employees 
by intervening legislation. But, however this may be, there is not 
now involved the question as to the maximum rate of compensation 
which may be paid these employees upon their return to the per- 
manent roll, 

For reasons hereinbefore stated it must be held that employees 
who were on the temporary census force July 3, 1930, and whose 
positions were not then subject to the Classification Act as amended, 
are not entitled to the automatic increase in compensation author- 
ized by the Brookhart Salary Act to certain classes of employees. 
The 112 claims must be and are disallowed. 


(A-83552) 
LEASES—IMPROVEMENTS 


An agreement by officials of the Government to maintain leased premises in good 
repair and tenantable condition during the continuance of the lease, has 
reference to minor repairs made necessary by the use, so as to maintain 
them in the same condition they were in at the beginning of the tenancy, 
ordinary wear and tear excepted, and would not include the removal of an 
old smokestack and breeching and the furnishing and erection of a new 
stack and new breeching, which would not be a repair, but an improvement 
of the property. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
October 3, 1930: 


I have your letter of September 26, 1930, as follows: 


The United States Veterans’ Bureau is occupying under existing lease, for 
hospital purposes, the property known as the Christian Church Hospital, located 
at 27th Street and The Paseo, Kansas City, Missouri. 

Paragraph 7 of the lease [VBr-464] provides: 

“], The lessee shall, unless herein specified to the contrary, maintain the 
said premises in good repair and tenantable condition during the continuance 
of this lease. The lessor reserves the right at reasonable times to enter and 
inspect the premises and to make any necessary repairs to the building.” 

The removal and replacement of the old smokestack and breeching for 
boilers at the hospital is now necessary, and the question has arisen as to 
whether the cost of labor and material for this work constitutes a proper 
charge against the United States Veterans’ Bureau under the terms of the lease. 
After considering the terms of the lease and the character of the work in ques- 
tion, it was held by the bureau that the work would constitute a more or less 
permanent improvement to the premises not contemplated by the terms of the 
lease, being more in the nature of a replacement than a repair. The Christian 
Church Hospital Association, as lessor, was accordingly requested to renew the 
smokestack and breeching without expense to the bureau, but the president of 
the association replied to the effect that the association construed the lease to 
mean that expenses incident to such work should be borne by the lessee. 

Your decision is therefore requested as to whether or not, under the terms 
of the lease, the cost of labor and material for the work contemplated is a 
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proper charge against the appropriations of the United States Veterans’ Bureau. 
There is transmitted herewith for your consideration in connection with the 
matter a copy of the specifications covering the proposed repair or replacement. 


The provisions of paragraph 7 of the existing lease, indicate that 
it was the intention of the parties that the United States as lessee 
should make ordinary minor repairs made necessary by the use so as 
to keep the premises in good repair and tenantable condition, that is, 
maintain them in the same condition they were in at the beginning 
of the tenancy, ordinary wear and tear excepted. See A-31388, dated 
May 6, 1930. The specifications submitted provide for the removal 
of the old smoke stack and breeching and the furnishing and erection 
of a new stack and new breeching, the total cost of which is estimated 
at $1,200. 

It has been repeatedly held that Government funds may not be 
used to make improvements to private property held under lease. 
Moreover, in the instant case, it is not within the power or authority 
of any officer of the Veterans’ Bureau to obligate the Government to 
do more than to repair, which means to restore to a sound or good 
state after decay, injury, or partial destruction of the property, and 
not to change either the form or material for the structure. 36 C. J. 
189, section 778. The erection of a new smoke stack and new breech- 
ing for same, as herein proposed, would not be a repair, but an im- 
provement of the property. 6 Comp. Dec. 943; 2 Comp. Gen. 606. 
Accordingly, the appropriation for the Veterans’ Bureau is not 
available for the proposed expenditure, 


(A-33316) 


MILEAGE TO FIRST DUTY STATION—MILITARY ACADEMY 
GRADUATE 


Under the act of August 9, 1912, 37 Stat. 252, a graduate of the Military 
Academy appointed to the Army is entitled to mileage from his home to 
the station which he first joins for duty, notwithstanding during his grad- 
uation leave of absence he is admitted to an Army hospital and continues 
there beyond the period of the leave of absence, and is permitted to return 
to his home on discharge from the hospital when orders are outstanding, 
of which he has notice, assigning him to his first duty station. 


Comptroller General McCarl to Maj. G. Z. Eckels, United States Army, 

October 4, 1930: 

There has been received your letter of September 3, 1930, sub- 
mitting for decision the legality of payment of voucher in favor of 
Second Lieut. Charles G. Calloway, Sixty-second C. A. C., for mile- 
age for travel from Williamsburg, Ky., his home, to his first duty 
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station, Aberdeen Proving Ground, Md., in the circumstances here- 
after described. 

By paragraph 1 of War Department Special Order 137, June 
13, 1929, the appointment of Charles G. Calloway to the Army on 
graduation from the Military Academy and his assignment to the 
Coast Artillery Corps were announced; by paragraph 25 of War 
Department Special Order 167, July 19, 1929, his detail in the Air 
Corps effective September 12, 1929, was announced and upon ex- 
piration of his then present leave of absence he was directed to 
proceed from Williamsburg, Ky., to Brooks Field, San Antonio, 
Tex., and report to the commandant, Air Corps Primary Flying 
School, for duty and training. By paragraph 49 of War Depart- 
ment Special Order 189, August 14, 1929, Second Lieutenant Calloway 
was directed to proceed from his home to Walter Reed General Hos- 
pital for observation and treatment. On October 15, 1929, Lieutenant 
Calloway requested of The Adjutant General that upon discharge 
from Walter Reed General Hospital he be permitted to revert to 
the status of academic leave for a period of 28 days under the pro- 
visions of paragraph 13-b of A. R. 605-115; by second indorsement 
The Adjutant General, by order of the Secretary of War, granted 
authority to Lieutenant Calloway to revert to the status of grad- 
uation leave upon his discharge from Walter Reed General Hos- 
pital. By paragraph 49 of War Department Special Order 102 
of May 1, 1930, Lieutenant Calloway was relieved from detail in 
the Air Corps and from assignment to station and duty at Brooks 
Field, Tex., and was assigned to the Sixty-second Coast Artillery 
with station at Fort Totten, N. Y., and further directed, upon re- 
lief from observation and treatment at Walter Reed General Hos- 
pital, to proceed to Aberdeen Proving Ground, Md., and join the 
regiment to which assigned. Paragraph 41 of Special Order 99, 
dated Army Medical Center, Walter Reed General Hospital, United 
States Army, Washington, D. C., May 3, 1930, relieved Lieutenant 
Calloway from further treatment at that hospital and directed him 
to comply with paragraph 49 of War Department Special Order 149. 

You question whether the claim for mileage from Williamsburg, 
Ky., to Aberdeen Proving Ground is properly payable, in view of the 
fact that paragraph 49 of War Department Special Order 102 of 
May 1, 1930, directed travel from Walter Reed General Hospital to a 
first duty station—Aberdeen Proving Ground, Md.—and that this 
order was received at Washington, D. C. 

The act of December 20, 1886, 24 Stat. 351 (sec. 1150, title 10, 
U. S. C.), provides: 
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That every cadet. who has heretofore graduated or may hereafter graduate 
at the West Point Military Academy, and who has been or may hereafter be 
commissioned a second lieutenant in the Army of the United States, under the 
laws appointing such graduates to the Army, shall be allowed full pay as 
second lieutenant from the date of his graduation to the date of his acceptance 
of and qualification under his commission and during his graduation leave, in 
accordance with the uniform practice which has prevailed since the establish- 
ment of the Military Academy. 


The act of July 9, 1918, 40 Stat. 892 (sec, 445, title 10, U. S. C.), 
provides : 

That the service of graduates of the Military Academy may be utilized 
during the months of June, July, August, and September of the year in which 
they graduate as instructors at the citizens’ training camps, and their gradua- 


tion leave may be taken at the termination of their services as instructors at 
these camps. 


The act of August 9, 1912, 37 Stat. 252 (sec. 744, title 10, U. S. C.), 
provides : 
* * * ‘That hereafter a graduate of the Military Academy shall receive 


mileage as authorized by law for officers of the Army from his home to the 
station which he first joins for duty. 


Paragraphs 8 and 13-b of A. R. 605-115, provide: 


8. * * * Leave of absence for 3 months from date of graduation will be 
allowed to graduates of the Military Academy * * *. Such leave will not 
be counted against them in subsequent applications for leave, but can not be 
postponed to another time. 

13 (b). A graduate of the United States Military Academy ordered to tempo- 
rary duty while on graduation leave wil] revert to leave status on completion 
of the duty and will be permitted to complete the period of 3 months on 
graduation leave, exclusive of the time spent on such duty. 


It appears by voucher 291, September, 1929, accounts of Maj. S. B. 
Armat, F. D., United States Army, Lieutenant Calloway was paid 
his expenses of transportation and Pullman from Williamsburg, Ky., 
to Washington, D. C., when admitted to Walter Reed General Hos- 
pital August 17, 1929. Whether he has claimed or been reimbursed 
for transportation to his home on discharge from Walter Reed 
General Hospital is not disclosed. Such a claim would appear to be 
on a different basis, in view of the outstanding orders, than the pay- 
ment of his claim for travel to Walter Reed General Hospital. 

There may be a question later in connection with pay whether, 
under the law, there was or could be a reversion to graduation leave 
from the status of sick in hospital commencing during the existence 
of the graduation leave and extending beyond that period, and that 
question is not now determined, There is no question he has not 
been paid mileage “from his home to the station which he first 
joins for duty,” the direction to him to proceed to Walter Reed 
General Hospital for observation and treatment not being an assign- 
ment to a duty station, 25 Comp. Dec. 902 and 9 Comp. Gen. 505, 
Under the act of 1912, mileage is payable from his home to his first 
duty station. The voucher, if otherwise correct, may be paid. 
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(A-38547) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


Where a salary rate paid June 80, 1928, in the field service did not correspond 
exactly with a salary rate prescribed by the classification act, the nearest 
salary rate, either above or below, in the departmental grade correspond- 
ing to the field grade, should be considered as the corresponding salary 
rate in determining rights under the Brookhart Salary Act by the appli- 
cation of the principles announced by prior decisions. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, 
October 6, 1930: 


There has been received your letter of August 4, 1930, forwarded 
through the Office of the Chief of Finance, United States Army, 
requesting decision whether you are authorized to make payment 
on an administratively approved voucher, in the form of a supple- 
mental pay roll, covering additional compensation in the amount 
of $7.51 each to Spencer Burroughs and Millard F. Cave, employees 
in the finance service of the Army, a field service, for the period 
from July 3 to 31, 1930, representing an increase in compensation 
of $100 per annum, less retirement deductions, claimed under the 
terms of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1003. 

The Chief of Finance, in letter of transniittal dated September 
25, 1930, reports as follows: 


Spencer Burroughs was carried in field service salary range 9 (grade 5) on 
June 30, 1928, at a salary of $2,020 per annum; was increased to $2,200 per 
annum, effective July 1, 1928, under the Welch Act of May 28, 1928 (45 Stat. 
776; U. S. C. 5: 673; sec. 1603, Mil. Laws, 1929); and was administratively 
promoted to $2,300 per annum on June 6, 1930. 

Millard F. Cave was carried in field service salary range 9 (grade 5) on 
June 30, 1928, at a salary of $2,020 per annum; was increased to $2,200 per 
annum, effective July 1, 1928, under the Welch Act; was advanced tu field 
service salary range 10 (grade 6) under date of September 28, 1928; was ad- 
ministratively promoted to $2,300 per annum on July 1, 1929; and was pro- 
moted to $2,400 per annum on June 6, 1930. 


In decision of August 1, 1930, A~32808, 10 Comp. Gen. 49, it was 
held as follows: 


* * * It is recognized that the salary ranges of the grades administra- 
tively fixed in certain of the field services do not in every instance correspond 
exactly with the salary ranges fixed by the classification act, and, conse- 
quently, that on June 30, 1928, employees may not, strictly speaking, have 
been in a grade “affected hereby” as those words would be applied in the 
departmental service in the District of Columbia. But as the Congress clearly 
intended adjustments in the field services involved, notwithstanding this con- 
dition, it is proper to make the adjustments in the field services involved 
where the grade and/or salary rate held June 30, 1928, corresponded with, 
or was within, a grade and/or salary range prescribed by the original classi- 
fication act, and the grade and/or salary rate held July 8, 1930, corresponded 
with, or was within, a grade and/or salary range prescribed by the Brookhart 
Salary Act. 
7 a - o - * . 


Accordingly, on the basis of the above, I have to advise that all employees 
in a field service wherein compensation rates were adjusted or authorized to 
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be adjusted under the terms of the act of December 6, 1924, who, solely be- 
cause of administrative action, did not receive, effective July 1, 1928, under the 
terms of the Welch Act, the equivalent of as much as two steps or salary rates 
in their respective grades as they existed June 30, 1928, are entitled to such 
additional step or steps or salary rate or rates as they existed on July 3, 
1930, as may be necessary—together with the amount of the increase received 
July 1, 1928, under the terms of the Welch Act—to equal the amount of the 
two steps or salary rates in the grade as they existed June 30, 1928. See 8 
Comp. Gen. 229; id. 260. 

Where an employee in the field service entitled to the benefits of the statute, 
was, on July 3, 1930, in a grade in which the steps or salary rates differ in 
amount from those in the grade held June 30, 1928, the employee is, never- 
theless, entitled to the additional step or steps in the grade held July 8, 1930, 
necessary to make the total amount of the increases received by h:m under 
the Welch Act and under the Brookhart Act equal the amount of two steps 
within the grade held June 30, 1928, even though the incréase shall be more 
than the amount of the increase which would have been received had the 
employee received the equivalent of two steps or salary rates on July 1, 1928, 
as they existed in the grade held June 30, 1928. * * 


Decision of August 8, 1930, A-32760, 10 Comp. Gen. 63, after quot- 


ing the last two paragraphs above quoted from the decision of 
August 1, held as follows: 


The paragraphs last above quoted were based upon the assumption that the 
administrative offices generally had adjusted the compensation of all field em- 
ployees in accordance with the Welch Act, in so far as it could be done under 
available appropriations, taking into consideration both the original appropria- 
tion for salaries for the fiscal year 1929 and the deficiency appropriation under 
Title II, act of March 4, 1929, 45 Stat. 1675 to 1694. See decision of May 3, 
1929, to the director, U. S. Veterans’ Bureau, A-24418. 

It appears from your statement of facts that, in the present case, such an 
adjustment was not administratively made by the Veterans’ Bureau notwith- 
standing that there appear to have been sufficient appropriations therefor. 
Where the failure to adjust the compensation of a field employee in accord- 
ance with the Weich Act, when he was otherwise entitled thereto, was not due 
to a lack of appropriations, the employee’s present rights under the Brookhart 
Act may not exceed what he would be entitled to had his salary been adminis- 
tratively adjusted under the Welch Act. * * 


Based on the principles thus announced, decision of August 12, 
1930, A-82852, 10 Comp. Gen. 71, stated the general rules applicable 
to the field service as follows: 


If the employees in question were entitled to a two-step increase under the 
act of May 28, 1928, 45 Stat. 785, and the appropriations available for the pay- 
ment of their salaries for the fiscal year 1929, including the deficiency appro- 
priation made under Title II of the act of March 4, 1929, 45 Stat. 1694, not 
otherwise expended, were adequate therefor (see decision of May 38, 1929, 
A-24418), they are not entitled to any increase under the act of July 3, 1930, 
Public No. 523, 46 Stat. 1003. 

l¢ the employees were entitled to an increase of only one step under the Welch 
Act of May 28, 1928, and there remains an unexpended balance in the appro- 
priations above indicated adequate for the payment thereof, they are now 
entitled to an increase of only one step under the Brookhart Salary Act in the 
grades held by them on July 3, 1930, if said grades are of those within said act. 

If the said appropriations are exhausted, the employees are entitled, under 
the Brookhart Salary Act, to increases of two steps in the grades held Ju'y 3, 
1930, if the grades are within said act. See decision of July 16, 1930, A-82589, 
10 Comp. Gen, 20. 
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In the two cases presented, the employees on June 30, 1928, were 
receiving $2,020 per annum in field grade 9 corresponding to de- 
partmental grade CAF-5. Where a salary rate paid June 30, 1928, 
in the field service did not correspond exactly with a salary rate 
prescribed by the classification act, the nearest salary rate, either 
above or below, in the departmental grade corresponding to the field 
grade, should be considered as the corresponding salary rate in de- 
termining rights under the Brookhart Salary Act by the application 
of the principles announced by the decisions of this office above 
cited. The salary rate of $2,020 per annum as in grade CAF-5 is 
nearest the salary rate of $2,000 per annum. Employees in the de- 
partmental service in grade CAF-5 receiving $2,000 per annum 
June 30, 1928, were entitled to two steps or salary rates of $100 
each, or $200, on July 1, 1928, under the terms of the Welch Act. 
7 Comp. Gen. 765. The books of this office disclose a balance of 
$16,064.11 in the field appropriation “ Finance Service, Army, 1929.” 
Under the principle announced in the first paragraph quoted above 
from the decision of August 12, 1930, A-32852, 10 Comp. Gen. 71, 
the two employees in question are not entitled to any additional 
increase under the terms of the Brookhart Salary Act. 

Accordingly, you are not authorized to make payment on the 
voucher in the form of a supplemental pay roll. 


(A-33547) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


No employee whether in the departmental service or in the field service who 
received the equivalent of two steps or salary rates in the grade or 
salary range held June 30, 1928, solely by reason of the terms of the 
Welch Act as distinguished from administrative promotions, and as to the 
field service on July 1, 1928, or thereafter, is entitled to any additional 
compensation under the terms of the Brookhart Salary Act. 


Comptroller General McCarl to Maj. S. R. Beard, United States Army, 

October 6, 1930: 

There have been received your letters of August 18, 1930, through 
the Office of the Chief of Finance, United States Army, requesting 
decision whether you are authorized to make payment on adminis- 
tratively approved vouchers in the amount of $4.51 each in favor 
of Katherine M. Jennings and Clelia M. Cerchio, employees in the 
finance service of the Army, a field service, for the period from 
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July 3 to 31, 1930, representing an increase in compensation of $60 
per annum, less retirement deductions, claimed under the terms of 
the Brookhart Salary Act of July 3, 1930, 46 Stat. 1003. 

The following administrative report has been received from the 
Chief of Finance in his leter of transmittal of September 25, 1930: 


3. The requests of Major 8S. R. Beard, F. D., contained in two letters dated 
August 18, 1930, pertain to attached vouchers in favor of Katherine M. Jen- 
nings and Clelia M, Cerchio in the amounts of $4.51 each, for the period from 
July 3 to 31, 1930. These amounts represent increases claimed by these em- 
ployees at the rate of $60.00 per annum each under the Brookhart Act, the 
facts on which the claims are based being as follows: 

Katherine M. Jennings was increased one salary step on July 1, 1928, from 
$1,320 to $1,380 per annum, and was increased from $1,380 to $1,440 per annum, 
effective August 3, 1928. 

Clelia M. Cerchio was increased one salary step on July 1, 1928, from $1,560 
to $1,620 per annum; on August 21, 1928, was recommended by the finance 
officer, U. S. Army, Philadelphia, Pa., for advance from field service salary 
range 6 to range 7, and was so advanced, effective September 20, 1928, with 
an increase in salary from $1,620 to $1,680 per annum; and on June 5, 1930, 
was promoted to $1,740 per annum. 

The question presented in the cases of Katherine M. Jennings and Clelia M. 
Cerchio is whether these employees received increases of two steps each under 
the Welch Act. In this connection it may be stated that these two employees 
were included among a number of civilian employees of the Finance Depart- 
ment of the Army in regard to whom it could not be definitely determined on 
July 1, 1928, whether they were entitled to an increase of one or two steps 
under the Welch Act. Accordingly, they were tentatively placed in a salary 
range which would entitle them to an increase of one step. Upon further 
examination of the records of these employees, it was determined that they 
should be placed in a salary range entitling them to increases of two steps 
each under the Welch Act, and an increase of an additional step was given to 
certain employees, including Miss Jennings, on August 3, 1928, and to certain 
other employees, including Miss Cerchio, on September 20, 1928. The records 
of the War Department show that in these cases the increases granted on 
August 3 and September 20, 1928, were intended as increases under the Welch 
Act, and not as administrative promotions. 


Reference is made to decision of even date addressed to Maj. J. B. 
Harper, United States Army, A-33547, 10 Comp. Gen. 153, for a 
statement of the rules announced in prior decisions of this office ap- 
plying the Brookhart Salary Act to the field service, and the appli- 
cation thereof to the two cases there presented. 

No employee, whether in the departmental service or in the field 
service, who received the equivalent of two steps or salary rates in 
the grade or salary range held June 30, 1928, solely by reason of the 
terms of the Welch Act, is entitled to any additional compensation 
under the terms of the Brookhart Salary Act. Based on the admin- 
istrative report that the delayed increases made August 3, 1928, in 
the case of Katherine M. Jennings, and September 20, 1928, in the 
case of Clelia M. Cerchio, were Welch Act increases, rather than ad- 
ministrative promotions, the employees are not entitled to any addi- 
tional increase in compensation under the terms of the Brookhart 
Salary Act. 

Accordingly, payment on the vouchers in question is not 
authorized. 
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(A-33463) 


PHILIPPINE ISLANDS—PERCENTAGE TAX ON BUILDING 
CONSTRUCTION 


The precentage tax on construction work imposed by the Philippine government 
is against the contractor, and when the amount thereof is included in a 
lump-sum price for the construction of a building for the United States 
Government, the contract making no particular mention thereof, the United 
States is required to pay the full contract price agreed upon. 9 Comp. Gen. 
180 distinguished. 


Decision by Comptroller General McCarl, October 7, 1930: 

John Gordon has requested review of the action of this office in 
disallowing, June 13, 1930, his claim 0297904 for the amount of 
$417.87 and $239.56 representing the amount of tax of 1 per cent 
imposed by the Philippine government on construction work for the 
United States Government under contracts Nos. W-671-qm-—686% and 
W-671-qm-6870, both dated June 24, 1929, which amount was with- 
held by the War Department from the price fixed under the contracts. 

The basis for the administrative action is stated to have been as 
follows: 


3. Section 1462 of the Administrative Code of the Philippine Islands, as 
amended, provides, in part, for a tax of one per cent on the gross receipts of 
construction work contractors to be paid to the Philippine government. 

4. The Judge Advocate General of the Army in opinion rendered November 9, 
1929 (as published in Bulletin No. 2, Headquarters Philippine Department, 


Noy. 12, 1929), held that sales to the U. S. Government or to any of its instru- 
mentalities are not within the scope of the Philippine sales tax statutes. 

The Comptroller General of the United States similarly held, decision A-28860, 
November 2, 1929, that: : 

“The past practice of the accounting officers of the Government in allowing 
claims for the amount of customs duties imposed by the Philippine government 
on goods or merchandise imported into the Philippine Islands by the United 
States Government for its own use or any of its instrumentalities, including 
goods and merchandise for sale in Government commissaries, must be discon- 
tinued pending a decision by the Supreme Court of the United States sustaining 
the legality of such charges or further legislation by the Congress with respect 
thereto.” 

The withholding of one per cent on the contract in question was based upon 
a doubt of this office as to the extent of application of the principles so 
promulgated. 


The percentage tax on construction work imposed by the Phil- 
ippine government in this instance is against the contractor based on 
the amount of construction performed,:-whether private or public. 
The contractor presented his bid to perform the construction work 
for the United States Government at a fixed price which was ac- 
cepted by the Government. There was no mention made by either 
party as to the elements or factors included in fixing such price and 
the contract makes no mention, whatever, of the payment of any 
tax, either by the contractor or the Government. The principle 
here involved is somewhat analogous to that involved in the case 
of Lash’s Products Company v. United States, 278 U. S. 175, 176, 
concerning an internal revenue sales tax imposed on the manufac- 
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turer, which was added to the purchase price, wherein the court 
held as follows: 

* * * The price is the total sum paid for the goods. The amount added 
because of the tax is paid to get the goods and for nothing else. Therefore 
it is part of the price, and if the statute were taken literally, as there would 
be no reason for not taking it if it were now passed for the first time, there 


might be difficulty in accepting the commissioner’s distinction even if the tax 
were made a separate item of the bill * * * 


Even if the contractor did take into consideration the tax im- 
posed on construction work by the Philippine government in mak- 
ing his bid, evidence of which is in the record other than in the 
contract itself, the contractor later having paid the tax which the 
Philippine government refuses to refund, the United States Gov- 
ernment is not relieved from paying the full contract price agreed 
upon. See the decision of this office dated November 28, 1927, 7 
Comp. Gen. 360, involving a State gasoline tax imposed on the 
dealer, wherein it was held: 

* * * while the Federal Government is not liable for State taxes as such, 
the fact that the amount of a State tax was taken into consideration by the 
dealer in arriving at the price stipulated in its bid does not prevent or relieve 


the Government from paying the full contract price agreed upon. 1 Comp. Gen. 
229, 584; 2 id. 81; 8 id. 348; 4 id. 1041; 5 id. 1022. 


Therefore, in this case, even if the percentage tax on construction 
for the United States Government could be considered unlawful as 
constituting the imposition of a tax by the derivative government of 
the Philippine Islands against the sovereign government of the 
United States, the United States Government would, nevertheless, 
be liable to this contractor for the full price fixed in the contract for 
the construction work, and any claim by the United States for the 
amount of the tax would be required to be filed with the Philippine 
government. 

This case is distinguishable from that considered in the decision 
of November 2, 1929, 9 Comp. Gen. 180, on the basis of which the 
administrative office withheld the amount of the percentage tax on 
construction in this case, for the reason that there the customs duty, 
or tax, was imposed directly against the United States on shipments 
of goods consigned to it, and vouchers were presented to this office 
by the Philippine government for payment, the amounts of which 
were disallowed. 

Accordingly, upon review there is certified due claimant the sum 
of $417.37 plus $239.56, or a total of $656.93, previously disallowed 
by this office. 
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(A-33484) 
PAY—AVIATION DUTY—NAVY ENLISTED MAN 


Where an enlisted man of the Navy is continuously detailed to flying duty but 
by reason of transfer from one command to another it has been necessary 
to issue a second order of detail during any month, his right to flying pay 
is for determination by the number of flights made during the entire 
month, and, if otherwise qualifying, he is entitled to flying pay for the 
entire period under such detail by both orders. 

Comptroller General McCarl to the Secretary of the Navy, October 8, 1930: 

There has been received your third indorsement, dated September 
19, 1930, forwarding letter of the disbursing officer, fleet air base, 
naval operating base, Hampton Roads, Va., of September 9, 1930, 
requesting decision relative to aviation pay due Fred G. Wohluter, 
A.M.M. 1c, United States Navy, for the month of August, 1930. 

It is stated that Wohluter was attached to and serving on board 
the U. S. S. Florida, under flight orders issued January 2, 1930, and 
that during the period August 1 to 14, 1930, the Florida was en 
route as part of the midshipmen’s squadron from Europe to the 
United States; that the ship being at sea this entire period, there was 
no opportunity to fly and no flights were made by Wohluter; that 
on August 15, 1930, the aviation detachment of the U.S. S. Florida, 
to which Wohluter is attached, was temporarily transferred ashore 
to the fleet air base at Hampton Roads; that on August 15, 1930, 
new flight orders were issued by the squadron commander, and dur- 
ing the period August 15 to 31, 1930, Wohluter made flights totaling 
4 hours and 5 minutes, and was credited with flight pay for the 
period August 15 to 31, 1930. 

The flight order of January 2, 1930, issued under paragraph 8 of 
the Executive order of March 10, 1927, under that paragraph and 
by its terms was automatically revoked upon transfer to another 
command. Upon being transferred to the fleet air base, on August 
15, 1930, Wohluter’s detail to flying duty under orders of January 2, 
1930, was terminated. The question is whether the flights made dur- 
ing the period August 15 to 31, 1930, under the detail of August 15, 
1930, apply so as to entitle Wohluter to aviation pay for the period 
August 1 to 14, 1930, during which he was under detail under prior 
orders, but performed no flights. 

Where an enlisted man is continuously detailed to flying duty but 
by reason of transfer from one command to another it has been 
necessary, because of the limited duration of his detail while with 
the command of the officer who detailed him, to issue a second order 
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of detail during any month, his right to flying pay is for determina- 
tion by the number of flights made during the entire month, 3 Comp. 
Gen. 384; 7 id. 28, and if otherwise qualifying he will be entitled to 
flying pay for the entire period under such detail by both orders. 
The rule is otherwise where a man is detailed during a limited period 
to flying duty for a single specific object and by reason of weather or 
other conditions it is not possible to make any or sufficient flights to 
complete the project and his detail for a further period is made neces- 
sary to accomplish the purpose. In such case the first detail having 
expired without the performance of flights entitling to pay, no right 
arises to flying pay under such detail by reason of flights under the 
second detail, A~13594, April 6, 1926, case of Staff Sergt. John Dozier, 
56 MS. Comp. Gen. 215. 

Accordingly, Wohluter is entitled to aviation pay for the period 
August 1 to 14, 1930. 7 Comp. Gen. 28. 


(A—32080) 
ADVERTISING—BIDS—SPECIFICATIONS 


Section 3709 of the Revised Statutes requires that the needs of the Govern- 
ment be stated in specifications so that there may be full and free com- 
petition thereon and there is no authority for contracts entered into with 
a higher bidder meeting the specifications when the actual needs of the 
Government have not been stated in the specifications and the low bidder’s 
offering would have met the needs had they been properly stated in the 
specifications. In such cases, there should be readvertisement in accord- 
ance with the law. 


Comptroller General McCarl to the Secretary of War, October 13, 1930: 


There has been considered your report of September 9, 1930, and 
inclosures, concerning a protest of the Pennsylvania Lawn Mower 
Works, Philadelphia, Pa., against the rejection of its low proposal 
of $952.75 each, in favor of a higher proposal of the Worthington 
Mower Co. in the sum of $966 each, for delivering to the United 
States 15 tractor-drawn lawn mowers for use in mowing aviation 
fields. 

The records disclose that the contracting officer at Wright Field, 
Dayton, Ohio, by the use of Standard Form No. 33, Standard Gov- 
ernment Short Form of Supply Contract, which is quoted in 7 
Comp. Gen, 144, 146, advertised March 19, 1930, for proposals to 
be opened April 15, 1930, for furnishing tractor-drawn lawn mowers 
in lots of 1 to 18, as might be accepted. The advertisement 
notified prospective contractors that the tractor-drawn lawn mowers 
should be “in accordance with Air Corps specifications entitled 
‘Specifications for Tractor-Drawn Five-Section Lawn Mower’ 











DECISIONS OF THE COMPTROLLER GENERAL 161 


dated March 7, 1930,” and that proposals were to be “ based upon 
equipment described in specifications including one (1) extra grass 
cutting unit for lawn mower as a separate part.” The Air Corps 
specification referred to in the advertisement is as follows: 


SPECIFICATIONS FOR TRACTOR-DRAWN Five-SecTION LAWN MOWER 


CIRCULAR 30316—WORTHINGTON LAWN MOWER & TRACTOR OR 
EQUIVALENT 


1. Bngime.—Approx. 25 H. P., S. A. B., 4 cylinders, piston displacement ap- 
prox. 200 cu. in. 

2. Fuel.—Gasoline. Tank capacity ten gallons. 

3. Cooling System.—Fan and water pump circulation. 

4. Clutch.—Single plate. 

5. Transmission.—Selective type, three speeds forward, one reverse. 

- 6. Drive.—Through reduction gear on main drive shaft. Gears to be steel, 
machine cut, operating on ball and roller bearing. 

7. Self starter.—To be included. 

8. Draw baer.—Spring type. © 

9. Brakes.—Foot and hand emergency on both rear wheels. 

10. Wheels.—27” diameter, flange steel rims. 

11. Tread —Rear wheels 10”. Front wheels 4”. Fitted with calks or sod 
punches. 

12. Turning radius.—Not to exceed 6 feet inside diameter circle. Steer by 
front wheels. 

13. Speed.—8 to 10 miles per hour at 1,350 revolutions per minute, maximum 
15 miles per hour at 2,200 revolutions per minute. 

14. Weight.—Not to exceed 1,200 pounds. 

15. Wheel base.—61 inches. 

16. Width.—68 inches. 


FIVE-UNIT GANG LAWN MOWEB 


1. Swath.—Not less than eleven feet. 

2. Arrangement.—The five cutting units to be arranged in three rows, in 
the following order, one, two, and two, with complete flexibility at each of the 
three joints. 

3. Frames,—To be designed so that the last two units and frame may be 
removed readily, and the remaining three units and frames to be used as a 
triple gang mower only. The frames of the 5-unit gang mower to be pro- 
vided with means for lifting the rear of each individual cutting unit not less 
than four inches from the ground. 

4. Drive.—Separate chain of gears for each ground wheel. 

5. Gears.—Machine cut. 

6. Clutch—Separate clutches for throwing revolving knives in and out of 
gear. 

7. Revolving knives.—Supported by five steel dise spiders, all parts being 
electrically welded together. 

8. Bed knives.—Steel lip edge. Adjustable by finger means. 

9. Roller—Steel. Steel sleds, or skids of approved design, must also be 
furnished for each cutter unit as additional equipment. 

10. Cleats.—Loose wire cleats on unit wheels. 

11, Cup collars.—Cup collars to be furnished on end revolving cutler discs and 
also on side plates. 


It is reported that copies of this advertisement were mailed to 
some 36 named manufacturers or dealers in lawn-mower equipment, 
and that 10 proposals only were received. No explanation has been 
submitted or suggested why no proposals were received from the 
other 26 concerns but may be because of the facts hereinafter stated. 
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The low money proposal was that of the Pennsylvania Lawn 
Mower Works at $952.75 each and the next lowest proposal was that 
of the Worthington Mower Co. at $966 each. The contracting offi- 
cer on May 13, 19380, accepted the proposal of the Worthington 
Mower Co. and rejected the low proposal of the Pennsylvania Lawn 
Mower Works for reasons stated as follows: 


Equipment offered does not meet the requirements of the specification for 
the following reasons : 


(a) The Worthington Mower Co. tractor is in accordance with the specifi- 
cations. The Chevrolet tractor offered by the Pennsylvania Lawn Mower Co. 
is not considered to be as strong and as rugged as the Model “A” Ford. 

(b) Specifications require that the cutters shall be arranged in the follow 
ing order, one, two, and two. The Pennsylvania Lawn Mower Works have a 
three-two arrangement which does not comply with the Government’s re- 
quirements. The one, two, two arrangement permits removal of two rear 
units to allow mower to be used in narrow places and decrease the pull on 
the tractor. 


(c) The Worthington unit is adjustable to cut from very close to four inches 
high. There is no indication from data furnished by the Pennsylvania Lawn 
Mower Works with their bid that they provide this feature, and, judging from 
photographs in their catalogue, their cutting unit is practically unadjustable 
for height of cut. 

(d) In addition to the above, purchasing the Worthington equipment the 
same as that purchased previously will save the necessity of providing a new 
set of spare parts. 


Notwithstanding the protest of the low bidder, the contracting offi- 
cer, acting apparently under instructions of the Chief of Air Corps, 
executed contract W-535-AC-3326, dated May 29, 1930, with the 
Worthington Mower Co. for the delivery of 15 lawn mowers at $966 
each, or for a total of $14,490, and the low bidder carried his protest 
to Senator James E. Watson, who transmitted same to both this office 
and the Secretary of War—also communicating with a number of 
lawn-mower manufacturers or dealers throughout the country as to 
the treatment and consideration accorded their products by the War 
Department. Copies of the protests, etc., were forwarded by this 
office to the Secretary of War for his report as to the facts, together 
with his recommendations which were received in letter dated Sep- 
tember 9, 1930. The substance of the facts so reported have been an- 
swered by the protesting bidder in a letter dated September 24, 1930. 
In the meantime, deliveries under the contract of May 29, 1930, were 
reported to have been suspended and the mowing season has passed 
without the delivery and use of the lawn mowers. 

The situation has been brought about through the action of the 
War Department in so drafting the specifications as to exclude, it is 
charged, all manufacturers of lawn mowers from competing in the de- 
livery of this equipment except the Worthington Mower Co. due to 
the fact that none of the other manufacturers have on their lawn 
mowers or may place thereon some of the detailed equipment required 
by the specifications. Of course, if this be true, such advertising is 
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farcical and was unnecessary—it being well settled that there is no 
requirement in section 3709, Revised Statutes, to advertise for equip- 
ment when the only equipment which will meet the needs of the 
Government is a patented or proprietary product controlled by a 
single concern. However, before advertising may be so eliminated, 
it must be shown as a fact that the needs of the Government are such 
that they can not reasonably be met except by the single patented or 
proprietary product. Obviously, the same rule applies to any adver- 
tised specifications so drafted that the product of only one manufac- 
turer can meet the specifications and the experience of this office has 
been that competing bidders become dissatisfied—and rightly so— 
with any attempt on the part of purchasing officers of the Govern- 
ment to draft specifications so as to exclude them from contracting 
with the United States’ unless there is a reasonable and well defined 
need, which can be met by only one patented or proprietary product. 
As citizens and taxpayers interested in excluding favoritism and ex- 
travagance—whether intentional or not—in the conduct of the Gov- 
ernment as well as manufacturers and dealers proud of their products, 
they are inclined to protest such attempts in the specifications to 
eliminate their product even before the bids are submitted, though 
not in all cases are such attempts well grounded. 

The duty and responsibility of drafting specifications to meet 
the needs of the War Department for lawn mowers is upon the ad- 
ministrative officials of that department. The needs must be some- 
thing more than a personal preference for some patented or proprie- 
tary product and must be so described in the specifications as to 
permit full and free competition thereon—excepting, of course, 
those limited needs of the Government which may be met by a 
single patented or proprietary product. 

It seems that long after the proposals were opened and on July 
15, 1930, the contracting officer at Wright Field, acting under in- 
structions of the Chief of Air Corps, requested the Worthington 
Mower Co. to submit a proposal for furnishing skids separate from 
the mower and also a proposal for furnishing collars. The Worth- 
ington Mower Co. submitted a proposal. dated July 17, 1930, of 
$9.75 each for furnishing skids in lots of 15 and a price of 15 cents 
each for furnishing collars, and the Secretary of War suggested 
in his report of September 9, 1930, to this office that the Worth- 
ington Mower Co. proposal was in fact the lowest. This conclu- 
sion appears to have been reached on the assumption that the Penn- 
sylvania Lawn Mower Works did not propose to furnish skids and 
collars in accordance with the specifications and that if there be 
deducted from the proposal of the Worthington Mower Co. the 
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cost of the skids and collars for each unit, the price of the Worth- 
ington Co. was lower than that of the Pennsylvania Co. The Penn- 
sylvania Co. stated in letter dated September 24, 1930, that: 


The first point claimed is that the Pennsylvania Lawn Mower Co. was not 
low bidder, as the specifications as furnished by us were not as complete as 
those furnished by the Worthington Co., and mention is made that our bid was 
higher if we took into consideration the fact that all the specifications were not 
met, namely, adjustable skids to replace the ground rollers, also collars to pro- 
tect the rotating cutter from collecting loose grass. 

If we interpret the Government regulations correctly, it is our understanding 
that when a bid is submitted by a contracting company to meet certain Govern- 


ment specifications, it is understood that the figures submitted completely 
cover all these specifications. 


We are not quite clear why the point should be made that this company did 
not include all the parts requested in these specifications, and we understood 
that the Government also has the right to hold all bidders in strict account for 
not complying with these specifications, Our bid, therefore, was meant to com- 
pletely cover these points and we believe that we complied with the law. 


When a contractor has agreed to meet Government specifications 
and has furnished a performance bond for that purpose, such con- 
tractor must meet the specifications in the products manufactured 
and delivered or else the Government may cancel the contract, pur- 
chasing material meeting the specifications in the open market and 
collect from the defaulting contractor or his surety any excess cost 
occasioned the Government. This is settled law and appears to be 
understood by all concerned. The fact that a bidder’s commercial 
product does not meet the Government specifications is no reason 
for rejecting its low bid when such bidder proposes to meet the 
Government specifications—through such changes or adaptations in 
its commercial product or as the bidder may be able otherwise to do. 
If its bid is accepted, its obligation is to meet the specifications in 
the deliveries made and it is of no controlling concern to the United 
States that the bidder may or may not be required to make changes 
or adaptations in its commercial product. There is neither legal 
nor equitable basis for rejecting a low bid proposing to meet the 
specifications simply because the bidder’s commercial product does 
not meet the specifications—in this case, apparently does not have 
collars and skids. This would seem to be self-evident for such bid- 
der was not offering its commercial product but a product meeting 
the specifications. 

It has been suggested that the product of the low bidder in this 
case could not be adjusted so as to cut grass at varying heights. 
This may or may not be true of the commercial product of the low 
bidder, and it may or may not be shown in its literature. However, 
the low bid not specifying anything to the contrary must be inter- 
preted as proposing to meet the specifications in this respect, and in 
letter dated July 22, 1930, the Chief of Air Corps was definitely in- 
formed by the low bidder that “each unit is adjustable for various 
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heights or cuts desired, and on many golf courses these mowers are 
used for fairways and rough.” 

The specifications required the five cutting units to be arranged in 
three rows, in the following order of one, two, and two, with com- 
plete flexibility at each of the three joints. The Secretary of War 
reported September 9, 1930, that: 


The Pennsylvania Lawn Mower Company has made their big point not on 
the fact that they did not put their case up to you completely by not informing 
you that they failed to offer the equipment required but on the basis that the 
Government had no right to indicate its wishes as to hook-up arrangement of 
cutters. In the opinion of this office, this question is entirely of minor 
importance, and I wish to definitely inform you that if the Pennsylvania Lawn 
Mower Company had otherwise complied with the specifications except as to 
cutter arrangement, the Government would have accepted their bid even when 
it knew that the Pennsylvania Lawn Mower Company's type of hook-up was 
not as satisfactory as the type specified. 


What is thus suggested could not be done legally. There is no legal 
right to accept a bid not meeting the specifications to the prejudice of 
other bidders and the Government. If the specifications fairly and 
accurately state the needs of the Government, a bid not meeting the 
specifications may not be accepted unless there has been prior notifi- 
cation to all concerned that alternative proposals will be considered. 
There was no such notification here, and by the quoted admissions 
there was no sound reason for so specifying the cutting arrangements 
if the bid otherwise meeting the specifications would have been ac- 
cepted. That is to say, the specifications in this respect were unduly 
restrictive of competition to the prejudice of both the Government 
and competing bidders. 

It does not appear why proposals were not requested separately 
for furnishing tractors and lawn mowers. However this may be, 
paragraph (a) of the above-quoted reason of the contracting officer 
for rejecting the proposal of the low bidder because the Chevrolet 
tractor proposed to be furnished was not as rugged nor as strong 
as the Ford tractor can not be accepted. It furnishes no facts that 
one tractor is superior to the other, and it has been repeatedly stated 
that facts, not conclusions, must be stated for the rejecting of a low 
proposal, and presumably so far as ruggedness is a specification, 
the low bidder would have been required to meet it. See 5 Comp. 
Gen. 835. The quoted extract from the report of the Secretary of 
War completely answers paragraphs (>) and (¢) in the quoted state- 
ment of the contracting officer’s reasons for rejecting the low pro- 
posal. Paragraph (d) of such statement by the contracting officer 
is no legal reason for accepting or rejecting any bid, as has been 
repeatedly held by this office. See 2 Comp. Gen, 304. 

This office regrets in this matter that the Worthington Mower 
Co. should be affected in any manner through the necessary cancel- 
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lation of its contract for delivery of the lawn mowers, but the con- 
clusion is inescapable that the specifications were restrictive of com- 
petition. The Congress has long prescribed in section 3709, Revised 
Statutes, that all purchases shall be made after advertising and the 
decisions of both this office and the courts have long been that ad- 
vertised specifications must fully and fairly state the public needs 
so that there may be full and free competition thereon and so 
that there may be accepted the lowest proposal meeting the specifi- 
cations. That law was not complied with in this case and there was 
no authority of law for the acceptance of the higher proposal. So 
also, the proposal of the Pennsylvania Lawn Mower Works may 
not be accepted because specifications not complying with the law 
may not be adjusted after the proposals have been received by dis- 
regarding nonessential or restrictive provisions thereof. Such a 
procedure would likewise lead to dissatisfaction and favoritism in 
public contracting. 

Accordingly, you are advised that the contract in this case with 
the Worthington Mower Co. should be canceled because of the ir- 
regularity of the advertising and any need of the Government for 
lawn mowers should be fully and fairly stated in specifications and 
readvertised so as to permit full and free competition thereon. 


(A-33394) 


OFFICERS’ RESERVE CORPS—CONTINUATION OF PAY AND ALLOW- 
ANCES WHILE UNDERGOING TREATMENT FOR INJURIES 


Where the fact of injury and the manner of its incurrence are made a matter 
of record during the period a reserve officer of the Army was on active 
duty and he was permitted to proceed to his home to arrange his personal 
affairs before submitting to necessary operative treatment for the injury, 
the hospital treatment extended him is not a part of the “ further medical 
treatment ” permitted by the act of April 26, 1928, 45 Stat. 461, after return 
to his home, but is the hospital treatment, including medical treatment, 
contemplated by the statute during which the officer shall be entitled to 
the same pay and allowances he was entitled to receive when the injury 
was suffered, for a period not exceeding six months. 

Comptroller General McCarl to Maj. S. B. Armat, United States Army, 

October 13, 1930: 


There has been received your request for decision whether you 
are authorized to pay a voucher in favor of Harry Ellsworth Sim- 
mons, captain, F. A. Reserve, United States Army, covering pay and 
allowances for the period August 10, 1930, to August 31, 1930, while 
undergoing medical and hospital treatment. 

While a copy of Captain Simmons’s orders is not furnished it ap- 
pears he was ordered to active duty at Camp Tobyhanna, Pa., for 
training with the First Battalion, Sixteenth Field Artillery, for the 
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period from July 6 to 19, 1930, and while there reported to the camp 
infirmary where a preliminary examination was made and it was 
determined he was suffering from hernia accidentally incurred on 
or about July 15, 1930, as a result of equitation and in line of duty. 

Although the injury was discovered prior to relief from active 
duty Captain Simmons remained at camp until the completion of 
his period of active duty July 19, 1930, and returned to his home in 
comformance with the recommendation of the board of officers as 
follows: 


That Captain Simmons should be allowed to return to his home in Johns- 
town, Pennsylvania, for a period of about two (2) weeks for the purpose of 
arranging his business affairs previous to hospitalization, for further obser- 
vation and treatment. 


Special Orders No. 192, dated Headquarters Third Corps Area, 
United States Army, Baltimore, Md., August 7, 1930, are in part 
as follows: 


Captain Harry Ellsworth Simmons, Field Artillery Reserve, 149 Violet 
Street, Southmont, Johnstown, Pennsylvania, having been injured in line of 
duty while on active duty, will proceed from his home to Walter Reed Gen- 
eral Hospital, Washington, D. C., so as to arrive thereat on or before August 


10, 1930, for hospitalization and treatment. The journey is necessary in the 
military service. * * * 


The act of April 26, 1928, 45 Stat. 461, is as follows: 


That * * * members of the Officers’ Reserve Corps * * * of the 
Army who suffer personal injury or contract disease in line of duty while on 
active duty under proper orders; * * * shall, under such regulations as 
the President may prescribe, when hospital treatment is necessary for appro- 
priate treatment of such injury or disease, be entitled to hospital treatment, 
including medical treatment, at Government expense, until: the disability re- 
sulting from such injury or disease can not be materially improved by further 
hospital treatment, and, during the period of hospitalization, to the same pay 
and allowances whether in money or in kind that they were entitled to receive 
at the time such injury was suffered or disease contracted, and to transpor- 
tation to their homes at Government expense when discharged from hospital ; 
they shall also be entitled to such further medical treatment for such injury 
or disease as is reasonably necessary after arrival at their homes under such 
regulations as may be prescribed by the President. * * * No person hos- 
pitalized under the foregoing provisions of this section on account of any 
personal injury suffered or disease contracted shall be entitled to receive, in 
connection with such injury or disease, pay or allowance other than hospital 
treatment, including medical treatment, and transportation, as herein provided. 
for more than six months; but for any remaining period of such hospitali- 
zation he shall be entitled to subsistence at Government expense. * * * 


Under the act of June 3, 1924, 43 Stat. 364, amending section 6 of 
the act of March 4, 1923, 42 Stat. 1508, a right was given for an 
injury incurred in line of duty at encampments, etc., to hospitalizs- 
tion and “to a continuation of the pay and allowances whether in 
money or in kind, they were receiving at the time of such injuries, 
until they are fit for transportation to their homes” limited to a 
period of six months. Under that statute it was held, 7 Comp. Gen. 
567, that travel by the officer to his home terminated his right to a 
“continuation” of his pay and allowances notwithstanding he was 
thereafter hospitalized for the injury. Under the present law a 
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right is given to the personnel described who suffer personal injuries 
or contract disease in line of duty at encampments, etc.— 


* * * to hospital treatment, including medical treatment, at Government 
expense, until the disability resulting from such injury or disease can not be 
materially improved by further hospital treatment, and during the period of 
hospitalization, to the same pay and allowances * * * they were entitled 
to receive at the time such injury was suffered or disease contracted (pay and 
allowances being limited to a maximum period of six months] * * 


Where sickness or injury is claimed to have developed after relief 
from active duty and arrival home, question may arise under the 
present statute whether the injury was suffered or the disease was 
contracted while on active duty or at an encampment, etc., but such 
a question can not arise where the fact of injury and the manner of 
its incurrence are made a matter of record during the period of active 
duty and the officer is permitted to proceed to his home to arrange his 
personal affairs before submitting to the required operative treat- 
ment for the injury. In such a case the hospital treatment is not a 
part of the “further medical treatment” permitted by the statute 
after return to his home but is the hospital treatment, contemplated 
by the statute during which, it prescribes, the officer shall be entitled 
to the same pay and allowances he was entitled to receive when the 
injury was suffered or the disease contracted. Where that is the 
case, the officer is, under the statute, entitled to pay and allowances 
during the period of hospitalization as determined by or pursuant 
to the regulations issued under the statute, not exceeding six months. 
The voucher, if otherwise correct, may be paid. 


(A-83682) 
PAY—PROMOTION—PUBLIC HEALTH SERVICE OFFICERS 


Officers of the Public Health Service may count only service in the Public 
Health Service, similar in character to that counted by officers of the Medi- 
cal Corps of the Army, in the computation of service for promotion under 
section 9 of the act of April 9, 1930, 46 Stat. 151. 


Comptroller General McCarl to the Secretary of the Treasury, October 14, 

1930: 

There has been received your letter of October 1, 1930, requesting 
decision whether active service in the Medical Reserve Corps of 
the Army may be included in the computation of service necessary 
for promotion of commissioned officers in the United States Public 
Health Service and entitling them to pay based on such promotion. 

The promotion of commissioned officers in the United States 
Public Health Service is governed by section 9 of the act of April 
9, 1930, 46 Stat. 151, as follows: 
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Hereafter commissioned officers of the regular corps of the Public Health 
Service, after eximination under regulations approved by the President, shall 
be promoted according to the same leugth of service and shall receive the same 
pay and allowances as are now or may hereafter be authorized for officers of 
corresponding grades of the Medical Corps of the Army, * * *. 


The act provides for promotion of officers according to the same 
length of service as officers of corresponding grade of the Medical 
Corps of the Army. For purposes of promotion in the Medical 
Corps of the Army, section 10 of the act of June 4, 1920, 41 Stat. 767, 
authorizes the crediting of “all active commissioned service in the 
Regular Army whenever rendered; and also such service rendered 
since April 6, 1917, in the Army or in the National Guard when in 
active service under a call by the President, except service under a 
reserve commission while in attendance at a school or camp for the 
training of candidates for commission.” It is not the same service 
which may be counted, but promotion is according to the same length 
of service. In other words, the parity is on the basis of similar 
character of service rendered in each of the services. House Report 
No. 542, Seventy-first Congress, Second session, as quoted on page 
6889, Congressional Record of March 26, 1930, shows the length of 
Public Health Service necessary for promotion to the various grades 
under the proposed bill which became the act of April 9, 1930, to 
be as follows: 

* * * In order to be promoted to the next higher grade an officer must 


have given satisfactory service, must have passed a mental and physical exam- 
ination, and must have served, from date of original appointment, as follows: 
Three years before promotion to passed assistant surgeon; 12 years before pro- 
motion to surgeon, 20 years before promotion to senior surgeon, and 26 years 
before promotion to medical director. 


Active commissioned service in services other than the Army are 
not authorized to be counted for purposes of promotion of officers df 
the Medical Corps of the Army; it is only Army service or service 
in the National Guard when it is a part of the Army (sec. 1 of the 
national defense act as amended, 41 Stat. 759) that a medical officer 
of the Army may count for promotion. Likewise officers of the 
Public Health Service may count only service in the Public Health 
Service, similar in character to that counted by ollicers of the Medi- 
cal Corps of the Army; that is, promotion is based on service as a 
commissioned officer in the Public Health Service only, just as pro- 
motion in the Medical Corps of the Army is based only on service as 
a commissioned officer in the Army. Answering your question spe- 
cifically, you are advised that payments based on promotion crediting 
active service in the Medica] Reserve Corps of the Army in the com- 
putation for promotion of officers in the Public Health Service will 
not be passed in the audit. 
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(A-81501) 


TRAVELING EXPENSES—FOREIGN VESSELS—DISBURSING 
OFFICERS—LIABILITY 





The fact that a physician ordered to travel to Panama City via Habana, Cuba, 
for the purpose of arranging for the medical examination of air pilots, is 
administratively authorized to and actually performs travel between 
Habana and Panama City upon a foreign vessel for the purpose of making 
contact with physicians of other cougtries en route to a meeting of the 
Pan American Medical Congress, does not entitle him to reimbursement 
at the expense of the United States for expenses while on shipboard nor 
to such transportation, in contravention of section 601 of the act of May 
22, 1928, 45 Stat. 697. 

A disbursing officer, as such, is not responsible for the illegal use of a transpor- 
tation request by another employee for transportation upon a foreign, 
instead of an American vessel, and recoupment by the United States may 
not be by way of a disallowance of credit in the disbursing officer’s 
accounts for other lawful payments to such employee. A charge will be 
raised against the employee using the request. 


Decision by Comptroller General McCarl, October 15, 1930: 


Review has been requested of settlement of July 9, 1930, disallow- 
ing credit in the accounts of Charles E. Molster, disbursing officer, 
Department of Commerce, for $119.10 reimbursement to Dr. L. H. 
Bauer as travel and subsistence expenses incurred January 24 to Feb- 
ruary 10, 1930, while traveling from Washington, D. C., to Panama 
City, via Habana, Cuba, and return. 

The taxicab fares aggregating 70 cents disallowed as not being 
proper while on a per diem in lieu of subsistence basis, are conceded 
by the disbursing officer. Twenty-one dollars, the amount disallowed 
as representing $20.25 per diem in lieu of subsistence, and a 75-cent 
charge for deck chair, were excepted to for the reason that the travel 
was performed on a foreign vessel between Habana, Cuba, and 
Cristobal, Canal Zone, en route to and from Panama City. Other 
items aggregating $97.40 appear to have been proper for reimbrse- 
ment, but credit for the entire amount of the voucher, $119.10, was 
withheld because of the fact that the employee had used a transpor- 
tation request for the transportation by a foreign vessel between 
Habana and Cristobal, thus obligating the Government to pay $129 
for such transportation. 

In support of the request for review, there was forwarded copy 
of a memorandum dated January 11, 1930, by the Director of Air 
Regulation and approved by the Secretary of Commerce, stating 
the necessity for the use of a foreign vessel, as follows: 


Dr. L. H. Bauer, medical director, Aeronautics Branch, has been ordered 
to Panama via Havana on business in connection with the “air commerce 
act.” While in Panama Dr. Bauer has been invited to address the Second 
Congress for the Pan American Medical Association on “Aviation Medicine.” 

By virtue of this invitation he has been given the privilege of the reduced 
rates granted members of the Pan American Medica] Congress which has been 
granted by the Pacific Steam Navigation Company for the use of their 8. 8. 
Essequibo. A special reduced rate is therefore available from Havana to 
Panama and return. 
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The executive secretary of the Pan American Medical Association will be 
on the steamer and it is essential that Dr. Bauer have an opportunity for 
conferences with him prior to his arrival in Panama so that he may make ar- 
rangements for interviewing foreign physicians relative to arranging for physi- 
cal examinations of American airplane pilots in Central and South America. 

Authority is therefore requested for Dr. Bauer to travel on a foreign flag 
ship from Havana to Cristobal and return. The travel charges by this route 
are less than any other fares which can be obtained. Between Washington 
and Havana Dr. Bauer will travel by rail and water, using American flag 
ships. 


The Secretary of Commerce reported to this office, July 30, 1930, 
as follows: 


Reference is made to the exception you have taken to voucher No. 53755 
174859 in the accounts of Charles EB. Molster, disbursing clerk, for the period 
February, 1930. 

At the time Dr. Bauer was ordered to travel from Washington to Panama 
via Havana, Cuba, and return, it was known that he could have secured trans- 
portation on an American vessel from Havana to Cristobal at approximately 
the same sailing date. He was directed to proceed to Panama for the purpose 
of arranging for the appointment of physicians to examine American pilots 
flying American planes throughout Central and South America and in order 
to have the necessary contact, it was desirable and necessary that he be on 
board the ship on which he traveled in order to contact leading physicians 
of those countries who were members of the Pan American Medica! Congress. 

Section 601 of the merchant’s marine act of May 22, 1928, referred to does 
not contemplate that American officers shall travel exclusively on American 
ships when there is official necessity for them to do otherwise, and in this in- 
stance had he traveled on an American ship between the points mentioned his 
mission would not have served the purpose desired by the Department of 
Commerce. ; 


Section 601 of the merchant marine act of May 22, 1928, 45 Stat. 
697, provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possesstons of the United 
States, shall travel and transport his personal effects on ships registered 
under the laws of the United States when such ships are available, unless 
the necessity of his mission requires the use of a ship under a foreign flag: 
Provided, That the Comptroller General of the United States shall not credit 
any allowance for travel or shipping expenses incurred on a foreign ship in 
the absence of satisfactory proof of the necessity therefor. 


The travel orders issued to Doctor Bauer directed travel to Pan- 
ama City, Republic of Panama, via Habana, Cuba, and return to 
the United States. His travel voucher discloses that he spent at 
least three days at Panama City. His official duty consisted of mak- 
ing arrangements for medical examination of air pilots, and would 
appear to have been such as required his-personal presence at Pan- 
ama City, but it is not shown that the contacts with physicians 
could not have been equally accomplished elsewhere than on ship- 
board on the foreign vessels. The law imposes a duty of travel by 
American vessels which is for administrative observance and it may 
be suggested any departure therefrom should be submitted for deter- 
mination of the constituted officers, rather than administratively 
assuming such determination and giving rise to claims which prima 
facie involve obligations incurred in violation of express statutory 
law. 
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The disallowance of credit so far as it relates to items of travel 
and subsistence expenses incurred on the foreign vessel aggregating 
$21, was correct. However, in view of the fact that the disbursing 
officer was not responsible for the payment made upon the trans- 
portation request, there is no authority to base a disallowance of 
credit in his accounts upon the illegal use of that request. 

Upon review, $97.40 is certified for credit in the disbursing officer’s 
account, the disallowance being otherwise sustained. 

A charge for the $129, which the Government was required to 
pay upon the transportation request, will be raised against Doctor 
Bauer. 


(A-83596) 
ARMY—CONTRACT SURGEONS—SUBSTITUTES 


Where the Government is required, due to the absence of a contract surgeon, 
to employ a substitute surgeon to render medical attendance required 
of the contract surgeon under the terms of the contract, the cost thereof 
will be deduced from the pay of the contract surgeon. 


Comptroller General McCarl to Capt. S. P. Meek, United States Army, 

October 15, 1930: 

Receipt is acknowledged of your letter of September 12, 1930, 
requesting to be advised as to whether you are authorized to make 
payment on a voucher transmitted herewith in favor of Dr. Philip 
B. Fry, in the sum of $33, covering amount deducted from his pay 
as contract surgeon for the month of June, 1930, because of absence 
from his post of duty, Benicia, Calif. (having gone to San Francisco 
some 40 miles away to attend a private case and could not be lo- 
cated), which necessitated the commanding officer to procure the 
services of two substitute surgeons to render services required of 
claimant under the ‘terms of his contract of employment. The 
claimant concedes that the two bills of the substitute surgeons, 
amounting to $33, are reasonable and in accordance with local sched- 
ule of charges for the medical services rendered, but protests the 
deduction of said amount from his pay, basing his objection upon 
the contention that such a procedure would be unjust, citing a hypo- 
thetical case as follows: If, while absent from his post attending a 
professional call, an emergency should arise such as might be caused 
by an explosion of a magazine, requiring a number of physicians to 
be called in for service, the deduction might be as much as he would 
earn ina year. He cites the provisions of paragraph 3, A. R. 40-505 
as authority for paying his claim. 

Section 18 of the act of February 2, 1901, 81 Stat. 752, provides: 


* * © That in emergencies the Surgeon General of the Army, with the 
approval of the Secretary of War, may appoint as many contract surgeons as 
may be necessary, at a compensation not to exceed one hundred and fifty 
dollars per month * * * 
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The contract of December 1, 1927, between the Surgeon General of 
the Army and Doctor Fry is as follows: 


This contract, entered into this Ist day of December, 1927, at Benicia Arsenal, 
in the State of California, between the Surgeon General of the United States 
Army, and Dr. Philip B. Fry of Benicia, in the State of California, Witnesseth : 
That for the consideration hereinafter mentioned the said Dr. Philip B. Fry 
promises and agrees to make such sanitary inspections, to make such physical 
examinations of military personnel and to render such medical attention to 
military personnel and their families, all at Benicia Arsenal, as may be required 
agreeably to Army Regulations; and the said Surgeon General, U. S. Army, 
promises and agrees, on behalf of the United States, to pay, or cause to be 
paid. to the said Dr. Philip B. Fry the sum of one hundred and fifty ($150.00) 
dollars a month during the continuance of this contract, which shall be his full 
compensation, and in lieu of all allowances and emoluments, any provisions of 
Army Regulations to the contrary notwithstanding. It is mutually agreed and 
understood that this contract shall continue at least one month, if not sooner 
determined by the Surgeon General of the Army. 

It is furthermore agreed and understood, in conformity to the requirements 
of section 3741 of the Revised Statutes, that no Member of or Delegate to 
Congress shall be admitted to any share or part in this contract, or to any 
benefit to arise therefrom. i 

Witnesses : Principals: 

Anna B. Carey, as to M. W. Iretann, The Surgeon General. 
Clerk, 8. G. O. By Cras A. Foster, U. 8. Army. 
B, A. Stoner, as to Pui B. Fry, M. D. 


In your letter of transmittal you state: 


8. On June 24, 1930, Private First Class John Willowing, 80th Ordnance 
Company committed suicide by shooting himself in the head with a rifle. Im- 
mediately upon discovery of the death an attempt was made to locate Contract 
Surgeon Fry. His office reported that he was in San Francisco for the day 
attending an operation in a hospital. Since he was not available an attempt 
was made to secure a civilian physician from Benicia, namely, Dr. N. J. Crisp. 
He could not be located. As a result, in compliance with par. 22, A. R. 600-550 
and par. 3, A. R. 40-505 the nearest available physician, Dr. Edward F. Mullaly 
of Vallejo. California, was called. 

4. Dr. Mullaly attended Private Willowing, signed the death certificate, ap- 
peared as a witness before the summary court inquest and performed the other 
duties which would regularly have been performed by the post surgeon. Dr. 
Mullaly requested a consulation and Dr. N. J. Crisp who was then available 
was called about 9 a.m. Contract Surgeon Fry did not return to Benicia until 
the afternoon of June 24th. Dr. Edward F. Mullaly has rendered a bill for 
$30.00 and Dr. Crisp for $3.00. 


In accordance with the decision of this office of February 15, 1924, 
8 Comp. Gen. 523, the claimant’s contract is special, and his duties 
fall within the provisions of paragraph 54 of the Manual of the 
Medical Department, 1916, as follows: 


Special contracts are for local service only, at stations therein designated, as, 
for example, at arsenals, where the amount of service called for is not usually 
sufficient to warrant the assignment thereto of a medical officer. No travel 
under such contracts is required. The physician contracted with is neither 
expected to take station at the post nor to give up his private practice, except 
in so far as he has to do so in order to carry out his public duties. He is not 
furnished quarters or other allowances, and his pay proper constitutes his entire 
compensation. 

(a) Special contracts may be made with any graduate of a reputable medical 
school, legally authorized to confer the decree of doctor of medicine, who ts a 
citizen of the United States and has qualified to practice medicine in the State 
or Territory In which he resides. Appropriate evidence that he is a citizen of 
the United States, and that he has qualified to practice as above, should be 
required before the contract with him is executed, 
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The special contract with Doctor Fry is for personal service, re- 
quiring medical attention to the officers, enlisted men, and civilians 
entitled thereto, on duty at Benicia Arsenal, whenever his services 
are required. See 13 C. J. 674. Obviously, the contract surgeon’s 
private practice may not interfere with the duties required under 
the contract and where there is conflict, the contract surgeon must 
subordinate his private practice to the requirements of his contract 
with the United States. It is not understood how it could be seri- 
ously argued that any conclusion would be justified which would per- 
mit the contract surgeon to subordinate his contract practice to his 
private practice and impose on the United States the obligation to 
pay both the contract compensation and special fees for services 
which the contract requires to be rendered for the compensation stip- 
ulated therein. Such an argument is so devoid not only of legal 
but of equitable principles to sustain it as to merit no serious 
consideration. 

This office is advised that it has been, and is, the uniform practice 
of the Surgeon General to excuse contract surgeons serving under 
part-time contracts from personal performance of the services re- 
quired by their contracts, when sick or otherwise incapacitated, 
provided arrangements for medical attendance, satisfactory to the 
commanding officer of the post are made. There is no evidence of 
such an arrangement having been made in this instance—not even 
special authority to leave his post of duty the day the expense in 
question was incurred. 

In a similar question considered by this office it was held under 
date of April 12, 1930, 9 Comp. Gen. 450, that— 


* * * The intent of the contract is that the physician shall be available 
at all times, but it is, of course, to be recognized that a call for the physician 
may arise at a time when he may not be personally available, and I would 
suggest that such a contingency should be specifically contracted for and not 
left to the physician to substitute whomever he may wish. The very purpose 
of contracting to have a physician available would be nullified if the contract- 
ing physician may practically at will substitute another. It would seem more 
proper that there be either named in the contract or otherwise made known to 
the contracting officer a list of available physicians upon whom call may be 
made in the event of the nonavailability of the contracting physician. Having 
regard to the fact that the contract seeks to have the physician available at all 
times, it is not proper to permit a substitution, but rather, in the event of the 
nonavailability of the contracting physician—for proper causes shown by 
facts—then the contracting officer should make the cal! for a physician from 
such available list and payment for the services be made therefor direct to 
the physician so called, the amount to be deducted from the amount otherwise 
earned and due the contracting physician. * * * 


Based upon the facts presented, you are without authority to pay 
the voucher, which is retained in this office in accordance with the 
procedure. 








DECISIONS OF THE COMPTROLLER GENERAL 
(A-33454) 
DAMAGES—PERSONAL INJURIES 


The Congress having provided by the act of December 28, 1922, 42 Stat. 1066. 
certain affirmative relief in the case of damages to private property due 
to negligence of Government officers and employees, it must be presumed 
that there was no intention to afford additional relief under the act of 
April 10, 1928, 45 Stat. 413, on account of damages to persons resulting from 
such causes. 


Decision by Comptroller General McCarl, October 16, 1930: 

There has been submitted for consideration by this office, under the 
act of April 10, 1928, 45 Stat. 413, the claims of Stanley Geralt and 
Michael Puscarczyk for reimbursement of amounts spent for medical 
treatment and for wages lost, alleged to have been due to injuries re- 
ceived in an automobile collision between an automobile owned by 
Puscarezyk and driven by Geralt, and an automobile of a prohibition 
agent while in use upon official business. 

Stanley Geralt claims $103, consisting of $13 medical treatment and 
$90 loss of wages, and Michael Puscarcezyk claims $11 medical treat- 
ment and six weeks’ wages at $8 per day. Michael Puscarezyk had 
previously filed in the Treasury Department a claim for $412.60 as 
damages to his automobile resulting from the, same collision, which 
claim was considered under the act of December 28, 1922, 42 Stat. 
1066, by the Acting Director of Prohibition, after the transfer of the 
Prohibition Bureau to the Department of Justice, and under date of 
August 14, 1930, he found that the damage was not due solely to the 
negligence of Government officers or employees but that there was 
contributory negligence on the part of the driver of the claimant’s 
car, and that the claim should, accordingly, be rejected, which finding 
was approved by G. A. Youngquist. Assistant Attorney General. 

The two claimants furnished affidavits to the effect that their 
car was going at a speed of from 15 to 20 miles per hour on the 
extreme right-hand side of the road, Geralt stating that “I drove 
off my right-hand travel portion of the road in order to avoid the 
Government car, but could not avoid it ”; that the Government car 
was going “at a terrific rate of speed, zigzagging across the road 
and struck head on ”; that the night was dark, but traffic could be 
easily observed with good lights. 

The two prohibition agents testified that they were going at a 


cautious rate of speed on account of poor visibility due to foggy 
weather conditions; that the Government car was on the extreme 


right side of the road and, when struck, turned over on its right 
side; and that the other car was well out in the middle of the 
road. The two State police officers, who arrived upon the scene 
shortly after the accident, stated that the accident took place in 
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the center of the road; that the road markings indicated that both 
drivers were traveling too close to the center of the road; that the 
weather was foggy; and that Geralt told one of the officers that he 
was blinded by the car lights coming from the opposite direction, 
which caused him to misjudge his position on the road. 

As the matter now stands the claimants have not affirmatively 
established by proper evidence that the collision was other than 
avoidable on the part of the driver of the claimant’s car, or that 
the Government agents were more at fault than was the driver of 
the claimant’s car, nor wherein equity would be done by payment 
by the Government to the claimants of damages for personal in- 
juries as the result of such an accident. Furthermore, even if it 
could be established that the damage was the result of negligence 
on the part of an officer or employee of the Government, the claim 
would not appear to be cognizable under the act of April 10, 1928, 
because the act of December 28, 1922, 42 Stat. 1066, authorizes the 
head of each department— 


to consider, ascertain, adjust, and determine any claim accruing after April 
6, 1917, on account of damages to or loss of privately owned property where the 
amount of the claim does not exceed $1,000, caused by the negligence of any 
officer or employee of the Government acting within the scope of his 
employment. * * * 


And section 3 of the act further provides “that acceptance by any 
claimant of the amount determined under the provisions of this act 
shall be determined to be in full settlement of such claim against the 
Government of the United States.” In the absence of a statute pro- 
viding specifically therefor, the United States is not liable for in- 
juries or damages to the person or property of an individual caused 
by negligence of its officers or employees. The act of December 28, 
1922, swpra, provides for the adjustment of certain claims for dam- 
ages to private property due to such negligence. 

The Congress having provided certain affirmative relief in the 
case of damages due to negligence of Government officers and em- 
ployees, it must be presumed that there was no intention to afford 
additional relief under the act of April 10, 1928, on account of 
damages resulting from such causes. A-32303, July 10, 1930. 

Accordingly, the request that these claims be reported to the Con- 
gress under the act of April 10, 1928, must be and is denied. 


(A-83672) 
COMPENSATION—OVERTIME—CUSTOMS SERVICE EMPLOYEES 


Section 451 of the act of June 17, 1930, 46 Stat. 715, and section 5 of the act 
of February 13, 1911, as amended by the act of February 7, 1920, 41 Stat. 
402, do not entitle a customs employee to additional compensation for 
services performed on a Sunday or a holiday in connection with the exami- 

nation of a vessel under section 12 of the act of August 2, 1882, 22 Stat. 191. 
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Comptroller General McCarl to the collector of customs, Boston, Mass., 
October 17, 1930: 


There has been received request of October 6, 1930, for decision 
whether payment is authorized on a voucher submitted therewith in 
favor of Charles W. Hutchinson, admeasurer of vessels at the port 
of Boston, Mass. The request states that the question for decision is 
with reference to work performed on the steamship Britannic on 
Sunday, September 7, 1930, but the voucher accompanying the re- 
quest covers service performed on the steamships Cleveland and 
Laconia on September 14, and on the steamship Scythia on Septem- 
ber 28, 1930, from 8 a. m. to 5 p. m., both dates being Sunday. 

Section 451 of the tariff act of 1930, approved June 17, 1930, 46 
Stat. 715, provides: 

* * * At the request of the master, owner, or agent of any vessel, 
the collector shall assign customs officers and employees to duty at night or on 
Sunday or a holiday in connection with the entering or clearing of such vessel, 

* *, but only if the master, owner,.or agent gives a bond in the penal sum 
to be fixed by the collector, conditioned to pay the compensation and expenses 
of such customs officers and employees, who shall be entitled to rates of compen- 
sation fixed on the same basis and payable in the same manner and upon the 
same terms and conditions as in the case of customs officers and employees as- 
signed to duty in connection with lading or unlading at night or on Sunday or 
on a holiday. 

The rates of compensation to which customs officers and employees 
who are assigned to duty in connection with lading or unlading at 
night or on Sunday or on a holiday are fixed under the provisions 
of section 5 of the act of February 13, 1911, 36 Stat. 901, as amended 
by the act of February 7, 1920, 41 Stat. 402, which provides as 
follows: 

That the Secretary of the Treasury shall fix a reasonable rate of extra com- 
pensation for overtime services of * * * other customs officers and em- 
ployees * * * on Sundays or holidays, to perform services in connection 
with the lading or unlading of cargo * * * such rates to be fixed on the 
basis of * * * two additional days’ pay for Sunday or holiday duty * * *. 

It is stated that the claim for additional compensation is made 
under section 12 of the passenger act of 1882, approved August 2, 
1882, 22 Stat. 191, which provides in pertinent part as follows: 


* * * the said collector of customs may direct an examination of the 
vessel to be made by an inspector or other officer of the customs, who shall 
make the examination and report whether the provisions of the act have been 
complied with in respect to such vessel, and the said collector is authorized 
tov withhold the clearance of such vessel until the coming in of such report; 
and if the said report shall show that any of the provisions of this act have 
not been complied with, the collector is authorized and directed to withhold 


the clearance of such vessel until the said provisions are complied with; 
a ~ * 


In article 134 of the Customs Regulations of 1923, the Secretary 
of the Treasury has fixed the rate of additional compensation auth- 
orized by the act of February 13, 1911, as amended, supra. The 
last paragraph of said article 134 provides that: 


Extra compensation can not be allowed for overtime for the following ser- 
vices, as they are not such as are contemplated by the act: * * * examining 
vessels under the passenger act of 1882. 
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Apparently, it is the thought of the claimant that the provision 
in section 451 of the tariff act of 1930, supra, authorizing payment 
of additional compensation to customs officers and employees as- 
signed to duty on Sunday or a holiday in connection with the clear- 
ing of a vessel has application to the examination of vessels under 
the passenger act of 1882 but the language of the statutory pro- 
visions involved does not seem to support such a view. The provision 
in section 451 of the tariff act of 1930, has reference to the duties 
of customs officers and employees in connection with the actual 
clearance of vessels, whereas the provision in the passenger act of 
1882 has reference to duties to be performed which may or may not 
prevent clearance but have nothing to do with the actual clearance. 

The regulation quoted shows that under the previous provisions 
for additional compensation for customs employees, payment was 
not authorized to employees who performed the duties prescribed 
under section 12 of the passenger act of 1882, and there appears 
nothing in section 451 of the tariff act of 1930, to indicate an intent 
to include the duties under the passenger act of 1882 in the class 
of duties for which additional compensation for overtime is payable. 

You are advised that payment on the voucher submitted or on the 
voucher referred to in the letter of October 6, 1930, is not authorized. 


(A-33659) 


COMPENSATION—INCREASE—REFUSAL TO ACCEPT 



















When the salary rate of a classified position is increased within the grade by 
administrative action, the increased rate becomes the only lawful rate for 
that position until canceled, or otherwise changed by subsequent adminis- 
tractive action, and the refusal of the employee occupying that position to 
accept the increase will not prevent him from thereafter filing a claim for 
the difference between the amount actually received and the amount of 
compensation so fixed, less the lawful retirement deductions. 


Decision by Comptroller General McCarl, October 20, 1930: 


There has been presented to this office for consideration and 
settlement the claim of Charles E. Walsh for $1,310.69, representing 
the difference in salary between the rate of $3,000 and $3,300 per 
annum for the period September 1, 1925, to March 7, 1930, less retire- 
ment deductions of 244 per cent from September 1, 1925, to June 30, 
1926, and of 314 per cent from July 1, 1926, to March 7, 1930, for 
services rendered as special expert (subdistrict manager), New 
York regional office, United States Veterans’ Bureau. The claim 
has been administratively approved for payment. 
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In a letter dated March 21, 1930, from the Assistant Director of 
the Veterans’ Bureau to the regional manager at New York, it was 
stated as follows: 


This has reference to your letter of March 11th returning a copy of a letter 
addressed to Mr. Charles E. Walsh, changing his designation from permanent 
subdistrict manager, at a salary of $3,300 per annum, to permanent contact 
representative, CAF service, grade 7, at a salary of $3,100 per annum, stating 
you believe an error has been made since your records indicate Mr. Walsh is 
receiving a salary of $3,000 per annum. 

According to the records of central office, Mr. Walsh was originally promoted 
from $3,000 to $3,300 per annum effective October 1, 1924. This promotion, 
however, was cancelled at Mr. Walsh’s request. He was again promoted from 
$3,000 to $3,300 per annum effective September 1, 1925, and, although Mr. 
Walsh declined to accept this increase in salary, there is nothing to indicate 


that his promotion from $3,000 to $3,300 per annum effective September 1, 1925, 
was cancelled. 


Certified copies have been furnished of the order of cancellation 
of the first promotion of October 1, 1924, of the order of promotion 
from $3,000 to $3,300 per annum effective September 1, 1925, and 
of the order of change in status from permanent subdistrict man- 
ager at a salary rate of $3,300 per annum to permanent contact 
representative effective March 8, 1930. 

In report to his office dated August 18, 1930, the Director of the 
Veterans’ Bureau states: 


You are advised that since there was no change ‘in the duties of Mr. Walsh 
at the time of his promotion, September 1, 1925, he was not required to take 
the oath of office in accordance with bureau regulations in effect at that time. 

A certified true copy of the bureau regulation dated June 2, 1924, pertaining 
to this subject is inclosed as you requested. 


The regulation referred to provides as follows: . 


18. Additional oath of office.—A new oath of office (Personnel Form No. 3209) 
should be prepared and the original submitted direct to the personnel division, 
central office, upon a change in the designation or nature of appointment of all 
employees. A new oath of office is not required upon increases in compensa- 
tion unless a change in position is effected at the same time. (See Comp. Dec. 
1:4, dated October 6, 1894, and 24: 547, March 26, 1918.) 


See, also, decision of June 26, 1924, 3 Comp. Gen. 1001, 1005 as to 
necessity for oaths of office upon change in status under the classi- 
fication act. 

Under the act of December 6, 1924, 43 Stat. 704, as extended 
through subsequent fiscal years by annual appropriation acts, and 
made permanent by section 3 of the Welch Act of May 28, 1928, 45 
Stat. 785, and section 2 of the Brookhart Salary Act of July 3, 1930, 
46 Stat. 1005, authorizing and requiring administrative offices to 
establish field grades or salary ranges corresponding, so far as prac- 
ticable, to the grades prescribed by the classification act, as amended, 
for the departmental service, the fixing of salary rates within the 
field grade or salary range is a matter for administrative action, 
and the salary rate thus fixed for a position, whether at the minimum 
or above the minimum, is as lawfully the only salary for that posi- 
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tion as though the same had been specifically fixed by the statute 
itself. When an administrative office fixes a different—that is a 
higher or lower salary rate—than had been received by an employee, 
within the grade or salary range, the new rate becomes the only 
lawful rate for that particular position, and no acceptance or other 
action by the employee is necessary to put such new rate into effect. 
A salary rate thus administratively fixed may be changed only by 
authorized administrative action and not by any objection or rejec- 
tion by the employee. 

In decision of March 19, 1925, A-8427, addressed to the Sergeant 
at Arms, House of Representatives, it was stated : 


You may only make payment of salary at the rate fixed by law. A declining 
to receive payment of salary at the rate fixed by law or the difference in 
amount between the old and the new rate of salary does not necessarily affect 
the right thereto, nor as a general rule preclude the individual or his legal 
representatives from subsequently making a claim as for unpaid salary. The 
accounts of the Government are entitled to be kept and payments made so that 
the transactions will appear therefrom as closed, and if one does not for per- 
sonal reasons wish to retain the whole amount which the law provides he shall 
be paid, he is free to remit back to the United States such amount as he does 
not wish to retain with a statement of his reasons therefor. The transaction 
will then appear as an acquittance to the United States of any future claims 
for salary and the remittance back made by the individual is in the status 
substantially of a gift to the United States which may properly go into the 
general funds of the Treasury without being subject to future claims for un- 
paid salary, as would be possible should any other rule be followed. 


In this case a salary rate for the position held by the claimant was 
administratively advanced from $3,000 to $3,300 per annum effective 
September 1, 1925, and was not canceled or otherwise changed by 
authorized administrative action until March 8, 1930. Therefore, 
the only lawful salary rate for the position occupied by claimant 
from September 1, 1925, to and including March 7, 1930, was $3,300 
per annum. 

Accordingly, there is certified due claimant the difference between 
$3,300 and $3,000 per annum for the period from September 1, 1925, 
to March 7, 1930, less the authorized retirement deductions which 
will be transferred to the retirement fund. 


(A-83592) 
OATHS—EXPENSE ACCOUNTS 


Chief clerks and inspectors attached to the offices of inspectors of naval ma- 
terial, and chief clerks and clerks attached to field offices and navy yards, 
not being officers of “ other Government reservations’ within the meaning 
of section 8 of the act of August 24, 1912, 87 Stat. 487, they are not au- 
thorized to administer oaths to accounts for travel or other expenses pay- 
able by the United States. 


Comptroller General McCarl to the Secretary of the Navy, October 23, 1930: 
Receipt is acknowledged of your letter of September 30, 1930, 
requesting decision whether chief clerks and inspectors attached to 





DECISIONS OF THE COMPTROLLER GENERAL 181 


the offices of inspectors of naval material, and chief clerks and clerks 
attached to field offices and navy yards, are authorized to administer 
oaths to travel expense accounts of civilian inspectors and others 
under the provisions of section 8 of the act of August 24, 1912, 37 
Stat. 487, which provides: 


After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, collectors of customs, collectors of internal revenue, chief clerks of 
the various executive departments and bureaus, or clerks designated by them for 
the purpose, the superintendent, the acting superintendent, custodian, and 
principal clerks of the various national parks and other Government reserva- 
tions, superintendent, acting superintendents, and principal clerks of the dif- 
ferent Indian superintendencies or Indian agencies, and chiefs of field 
parties, are required, empowered, and authorized, when requested, to admin- 
ister oaths, required by law or otherwise, to accounts for travel or other ex- 
penses against the United States, with like force and effect as officers having 
a seal; for such services when so rendered, or when rendered on demand 
after said date by notaries public, who at the time are also salaried officers 
or employees of the United States, no charge shall be made; and on and after 
July first, nineteen hundred and twelve, no fee or money paid for the services 
herein described shall be paid or reimbursed by the United States. 


You contend that the act of 1912 is in the nature of remedial legis- 
lation entitled to a liberal construction and that, therefore, the offi- 
cers and employees named properly might be comprehended by the 
term “principal clerks of * * * other Government reserva- 
tions ” within the meaning of the act, and that inasmuch as such 
officers and employees have been so regarded since the passage of the 
act the oaths administered by them should be accepted as a compli- 
ance with the law. 

The provisions of the act quoted, swpra, have been considered by 
this office on numerous occasions and in the decision reported in 3 
Comp. Gen. 195, the reasons were stated why the interests of the 
Government demand that the statute should be applied literally rather 
than enlarged by construction. As further evidence that the Con- 
gress intended to restrict the authority to administer oaths to those 
officers specifically named and under the conditions prescribed in the 
act of 1912, attention is invited to the fact that in several instances 
the Congress has extended authority to administer oaths under dif- 
ferent conditions to officers and employees not specifically named in 
the act of 1912. See in this connection section 7, act of March 3, 
1915, 38 Stat. 928, extending and enlarging the provisions of section 
8 of the act of August 24, 1912, to the Lighthouse Service; act of 
March 4, 1917, 39 Stat. 1171, authorizing certain naval officers to ad- 
minister oaths for the purpose of the administration of naval justice 
and administration, and the act of April 2, 1928, 45 Stat. 401, relat- 
ing to the administering of oaths generally by employees of the 
United States Customs Service. 

While there might be for consideration the question whether the 
authority to administer oaths to expense accounts should not be 
granted to the officers and employees named by you, in view of what 
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has been said, and notwithstanding the long continued practice in this 
connection, I do not feel warranted in holding that chief clerks and 
inspectors attached to the offices of inspectors of naval material, and 
chief clerks and clerks attached to field offices and navy yards are 
officers of “ other Government reservations” within the meaning of 
section 8 of the act of 1912, so as to authorize the administering by 
them of oaths to travel expense accounts. 




























(A-33768) 
CONTRACTS—MISTAKE IN BID—CORRECTION—WITHDRAWAL 





To authorize the correction of a bid on the basis of a mistake alleged after 
the opening, the evidence of such mistake must be such as to show con- 
clusively that a mistake was made, in what it consisted, and how it oc- 
curred. There should be presented immediately such convincing proof of the 
existence and character of the error as to leave no room for doubt that 
there was in fact a bona fide mistake in the bid and to remove any reason- 
able suspicion that the claim of error was for the purpose of claiming 
some undue advantage or of avoiding the consequences of an ill-advised 
bid. 

The fact that the bid as to which error is alleged is less than the department’s 
estimate is not necessarily controlling as to whether a mistake had been 
made such as would authorize the bid to be disregarded, as there is always 
a possibility of an error on the part of the department concerned in the 
preparation thereof. 

A bid may be disregarded when the evidence is not sufficient to authorize its 

reformation if it is conclusively shown before acceptance that the bid is 

erroneous and that it would be unconscionable to hold the bidder thereto. 


Controller General McCarl to the Administrator of Veterans’ Affairs, October 
23, 1930: 


I have a letter dated October 13, 1930, from the Acting Director 
of the Veterans’ Bureau as follows: 


Upon the opening on September 23, 1930, of bids for the construction of 
Officers’ Duplex Quarters Buildings #23 and #24 at U. S. Veterans’ Hospital, 
Excelsior Springs, Missouri, it was found that the bid of A. W. Ferrell, 
Huntington, West Virginia, was low for this construction work. An abstract 
of the bids received is attached. It will be seen that Mr. Ferrell has pro- 
posed to construct the buildings in accordance with “Item I” for $40,000, 
which is $16,370 lower than the next lowest bid received for this item. 

By letter, dated September 25, 1930 (copy attached), Mr. Ferrell sets forth 
that he made an error in his bid and that to construct the buildings would 
entail a serious heavy financia] loss “and the wide dfference in the bids 
would probably preclude the possibility of securing bond from a surety com- 
pany.” Mr. Ferrell asks, therefore, that the bid be not considered in the 
awarding of the contract. In reply to the foregoing communication the bureau 
called Mr. Ferrell’s attention to paragraph #14 of the Standard Government 
Instructions to Bidders and the fact his bid was supported by a bond, con- 
ditioned among other things, in substance, that he would not withdraw his 
bid within sixty days and that “If, however, you nevertheless believe that 
your bid should not be considered you may submit for the bureau’s further 
consideration of the matter such evidence as you consider will support your 
claim of error.” A copy of this letter is attached. 

By his attached letter of October 6, 1930, and inclosures, Mr. Ferrell sets 
forth how the error he alleges was made by him and again requests that 
his bid be not considered in the awarding of the contract. 
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As will be observed, the notation is made in the bid form “ Read Standard 
Government Instructions to Bidders before preparing this bid.” It is pro- 
vided by paragraph #14 of the Standard Government Instructions to Bidders 
that: 

“Bids may be withdrawn on written or telegraphic request received from 
bidders prior to the time fixed for opening. Negligence on the part of the 
bidder in preparing the bid confers no right for the withdrawal of the bid 
after it has been opened.” 

Since the bureau estimated that the construction work in question would 
cost $60,000 and since there is a difference of $16,370 between Item I of the 
bid of A. W. Ferrell and that of the next lowest bidder and since the remaining 
bids on this item range from $59,334 to $65,818, there is sufficient justifica- 
tion for a conclusion that a bona fide mistake was made by Mr. Ferrell. 
There appears to be no question but that such mistake was due to the bidder's 
own negligence. 

In view of the satisfactory competition and the low prices received for -this 
work I do not believe that it would be to the advantage of the Government to 
readvertise this project. Therefore, I submit for your decision as to whether 
the bureau would be permitted to allow A. W. Ferrell to withdraw his bid 
and if so whether the bureau would be authorized to accept the bid of the 
next lowest bidder, the Morley Construction Company of Kansas City, 
Missouri. 

Your prompt attention to this matter will be appreciated. 


The facts as reported disclose that nine bids were received in re- 
sponse to the advertisement, the low bid of $40,000 (A. W. Ferrell) 
and eight other bids ranging from $56,370 to $65,818; that after the 
opening and consideration of the bids but before award, by letter 
dated September 25, 1930, two days after the opening, the low bidder, 
A. W. Ferrell, advised the contracting officer that he had made a 
mistake in the submission of his bid in that the buildings to be 
erected were 2-family buildings and that-certain subcontractors in 
submitting their bids to him did not make it clear that they were 
only bidding on one unit instead of two; that these single bids were 
used in arriving at the total bid as submitted; that the bid did not 
include ornamental and constructual steel; that to construct the 
buildings at the price quoted would necessarily entail a serious heavy 
financial loss; and that the difference between this bid and the other 
bids would probably preclude the securing of a bond from a surety 
company. In view thereof, the said bidder requested to be allowed 
to withdraw his bid. 

The Standard Government Instructions to Bidders in paragraph 
14 thereof, which bidders were urged to read before submitting their 
bids, notified all bidders concerned that negligence on the part of any 
bidder in preparing his bid conferred no right for the withdrawal 
after it had been opened; and all bidders were required to furnish a 
bid bond conditioned on not withdrawing their bid within a stated 
period and the execution of a contract with surety in event their 
proposal was accepted. The said bidder furnished the bond in the 
sum of $10,000 with two individual sureties thereon. The question 
here presented is not as to a withdrawal of the bid but as to whether 
there has been submitted such a showing of mistake as to authorize 
disregarding the bid in the making of the award. 
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The numerous decisions of this office have been to the effect that 
in order to authorize the correction of a bid on the basis of a mistake 
alleged after the opening, the evidence of the mistake must be such 
as to show conclusively that a mistake was made, in what it consists, 
and how it occurred. In other words, there should be presented 
immediately such convincing proof of the existence and character of 
the error as to leave no room for doubt that there was in fact a 
bona fide mistake in the bid, and to remove any reasonable suspicion 
that the claim of error is for the purpose of obtaining some undue 
advantage or of avoiding the consequence of an ill-advised bid. 
9 Comp. Gen. 339. But a bid may be disregarded when the evidence 
is not sufficient to authorize its reformation if it is conclusively 
shown before acceptance that the bid is erroneous and that it would 
be unconscionable to hold the bidder thereto. Moffett, Hodgkins, 
etc., Co. v. Rochester, 178 U. S. 373. 

The fact that said bid was less than the bureau’s estimate is not 
necessarily controlling as to whether a mistake was made such as 
would authorize a bid to be disregarded, as there is always the 
possibility of an error on the part of the department concerned in 
the preparation thereof. But in view of the fact that the difference 
between the low bid and the next higher bid is $16,370, whereas the 
difference between the second low bid and the third bid is only 
$2,964, and all the other facts of record which seem to corroborate 
the bidder’s allegation of error, the said bidder may be advised that 
its bid will be disregarded, and the contract should be awarded to 
the lowest bidder as to which no mistake was made. 

The papers informally sent to this office after the receipt of the 
letter, supra, are returned herewith. It is requested that in all 
such matters there accompany the submission a copy of the adver- 
tisement for bids, an abstract of the bids received, and the bid of 
the bidder alleging the mistake, the latter to be returned with the 
decision. 


(A-83148) 
TRAVELING EXPENSES—DUTY EN ROUTE TO FIRST DUTY STATION 


Where an employee is directed to report to Washington or elsewhere in con- 
nection with and incident to field work, the exact fleld station to be 
determined after receiving certain instructions, he is entitled to salary 
and subsistence during the period he is performing such service away 
from his regular post of duty, but he is not relieved from the obligation 
of bearing the expense of reporting to his regular station; 1. e. such 
expense as the employee would have been required to bear if no stop-over 
had been made to perform duty en route. 


Comptroller General McCarl to the Attorney General, October 24, 1930: 


Further reference is made to the question of allowing credit in 
the April, 1930, account of R. D. Allison, disbursing clerk, Depart- 
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ment of Justice, for payments made on 16 travel expense vouchers 
of special agents and accountants of the Bureau of Investigation, 
Department of Justice, as follows: 


. 18207, George J. Gross, special agent 

. 18213, John C. Hill, special agent 

. 18293, Emil Smith, special accountant 
Yo. 18294, 

. 18418, W. E. Ponder, special accountant 

. 18421, R. C. Reed, special agent 

. 18479, Mont Clair Spear, special agent 

. 18612, Hal D. Pray, special agent 

. 18690, Carroll M. Redford, special agent 

. 18710, C. F. Hough, special accountant 

. 18778, A. A. May, special agent. 

. 18831, James F. Hynes, special accountant 

. 18832, L. C. Taylor, special agent 

. 18954, W. J. Devereux, special agent 

. 19086, William F. Mullin, special agent 

. 19241, Adolph F. Holm, special agent 


The Bureau of Investigation field pay roll for March, 1930, 
voucher No. 17535, shows that one of the employees named was 
appointed on January 13, 1930, and the others on February 17, 
1930, all at the same salary, and these appointees, together with a 
number of others are shown to have reported to Washington for 
temporary duty on March 3, 1930. The 16 appointees whose travel 
vouchers are under consideration are shown to have been ordered 
to field duty stations about three weeks after reporting at Wash- 
ington, all leaving at about the same time. 

The director, Bureau of Investigation, Department of Justice, re- 
ported in this connection under date of October 7, 1930, as follows: 


With respect to the second request contained in the last paragraph of the 
Comptroller General’s communication, you are advised that the appointees in 
question, upon taking the oath of office and reporting for duty, were detailed 
to attend a training course conducted by the Bureau of Investigation in Wash- 
ington. This course covers instruction in the administrative procedure of the 
Bureau of Investigation, which includes a thorough discussion of the organiza- 
tion of the bureau, its functions, its rules as to personal conduct, investigative 
report writing, the filing system and the proper submission of expense accounts. 
The appointees are also given detailed instructions concerning the various Fed- 
eral statutes over which the bureau has investigative jurisdiction. They are 
required to do considerable research work and to analyze the elements necessary 
to prove in order to establish a violation under each of the Federal statutes 
covered. They are required to study in detail the principal and pertinent 
decisions as to the law under each statute. Lectures are given to the appointees 
concerning the elements which they must prove and properly report in their 
investigations as to each separate statute involved. They are given detailed 
practical suggestions as to the sources of information, methods to be pursued 
and steps to be taken in actually collecting the necessary and pertinent evidence 
concerning each of these violations. Lectures on the rules of evidence in the 
Federal courts are delivered and appointees receive from experts instructions 
and information concerning fingerprint documents and ballistics identification. 
Upon completion of the school of instruction, each of the appointees is given 
travel orders to proceed to a bureau field office for actual assignment. 

In connection with the foregoing, you are advised that the Bureau of In- 
vestigation considers the training course for appointees absolutely essential in 





186 DECISIONS OF THE COMPTROLLER GENERAL 


order to qualify them for the investigative duties required of special agents 
and special accountants in this service. It is submitted that such training 
should be considered as official duty, since the instruction is a necessary pre- 
requisite to the proper performance of investigative work. The training af- 
forded renders detailed instruction in the field to appointees unnecessary and 
represents a saving to the Government. 


There appears to be no doubt that these employees were appointed 
solely for field service, the actual post of duty of each to be deter- 
mined after receiving instructions in Washington. It is a well set- 
tled rule that an employee must bear the expense incurred in report- 
ing to the first post of duty to which appointed. It has been held, 
however, that when an employee is directed to perform certain duty 
in Washington or elsewhere in connection with and incident to the 
work at the regular duty station to which appointed, he is entitled 
to salary and subsistence during the period performing such service 
away from his regular post of duty and to the necessary and proper 
additional travel expenses, if any, caused solely by deviation or stop- 
over to perform official duty, but that the performance of such duty 
en route does not operate to relieve such person of the obligation to 
bear the expense of reporting at the regular designated post of duty. 
That is to say, such expenses as the employee would have been re- 
quired to bear if no stop-over had been made to perform temporary 
duty en route, as in the instant cases, must be borne by the employee. 
See A-11338, March 8, 1926; A-27194, May 25, 1929; 1 Comp. Gen. 
426; 7 id. 114, 203; 9 td. 233, 359. The accounts will be adjusted 
accordingly. 


(A-33470) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS DUE TO “ACTS OF 
GOD” 


Severe winter weather conditions, consisting of constant and heavy rains, an 
ordinary flood or freshet, and freezing and zero weather, are a part of the 
general hazard assumed by a contractor in connection with the perform- 
ance of his contract with the United States, and they are not to be classed 
as “acts of God,” to excuse delays, unless so abnormal, extraordinary, or 
unusual, and of such severity that they could not reasonably have been 
considered as foreseeable so as to be provided against in the contract. 


Decision by Comptroller General McCarl, October 25, 1930: 


Dodson & Richardson requested August 19, 1930, a review of 
settlement dated June 27, 1930, by which was disallowed their claim 
for $410, the amount deducted from the final payment under their 
War Department contract No. W—1092-eng-832, dated December 16, 
1929, to cover the liquidated damages alleged to have accrued on 
account of 41 days of delay in making deliveries of the oak lumber 
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therein contracted for within the periods of time fixed by the 
contract. 

The reason assigned for the disallowance of the claim by said 
settlement of June 27, 1930, appears to be that as the contract makes 
no provision for excusing delays in performance for any causes, 
remission of the liquidated damages charged for the 41 days’ delay 
caused by severe weather conditions is not authorized. 

Under the provisions of the contract, the contractors were obli- 
gated to complete the deliveries of the white oak lumber purchased 
thereunder by the engineering department at large, War Depart- 
ment, for use in making miscellaneous repairs for field outfits and 
for the fleet at the United States supply and repair depot, Memphis, 
Tenn., f. o. b. point of shipment, as follows: 34,000 feet (B. M.) lum- 
ber from the mill at Des Arc, Ark., on or before January 10, 1930; 
and 12,621 feet (B. M.) lumber from the mill at Hazen, Ark., on 
or before January 20, 1930. The contract provided that in 
case of failure on the part of contractors to make the ship- 
ments within the time specified in the bidders’ proposal (a part of the 
contract) the contractors should pay to the Government as liquidated 
damages the sum of $10 for each calendar day of delay until com- 
pletion of the deliveries. 

The record discloses that shipment was not made from the mill at 
Des Arc, Ark., until February 4, 1930, a delay of 25 days; and that 
shipment from the mill at Hazen, Ark., was not made until Febru- 
ary 5, 1930, a delay of 16 days, or a total delay in the two shipments 
of 41 days. 

The contractors admit the 41 days of delay in complete perform- 
ance of the contract, but they deny any liability for liquidated 
damages on account thereof, claiming that the delays were unavoid- 
able and resulted from severe weather and flood conditions which 
existed during the contract period and made it impossible to com- 
plete the deliveries on the dates fixed by the contract. 

In their application for review the claimants stated: 


We offered mills producing this stock increased financial returns to rush 
delivery, and under the circumstances we think that no effort nor money could 
have prodtced this stock in the required length of time | under flood conditions 
which existed during the life of this contract. * 


The contract provided : 


6. Liquidated damages.—Failure to make shipment within the time spect- 
fied in the bidders’ proposal will be figured at the rate of $10.00 per day for 
each calendar day for any period of delay in shipment beyond the time agreed 
upon in the proposal, and this amount will be deducted from the invoice prior 
to payment. 


The facts relative to the claim are stated by the district engineer, 
Lieut. Col. F. B. Wilby, Corps of Engineers, United States Army, 
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located at Memphis, Tenn., in his report to this office dated April 
26, 1930, to be as follows: 


The firm of Dodson and Richardson has protested deduction from voucher 
No. 18342, March, 1930, accounts of Captain L. C. Gordon, Corps of Engineers, 
(certified copy inclosed), of liquidated damages, $410.00, in connection with 
g settlement of contract No. W-1092-eng-832, dated December 16, 1929, which 
provided for delivery of an approximate total of 46,621 feet B. M. of oak 
lumber f. o. b. mills as follows: 












Ho. From mill located at— Date of shipment 










DP MIEN, sauudbedunuistnwuncosccaséccocecned Jan. 10, 1930 
I Dianne ict naicenenn He until din nie edlibedew Jan. 20, 1930 





34, 000 
12, 621 








Paragraph 6 of contract specifications provided for deduction of liquidated 
damages at the rate of $10.00 per day for each calendar day for any period of 
delay in shipment beyond the time agreed upon in the proposal. Final ship- 
ment was made from mill at Des Arc, Arkansas, under date of February 4, 1930, 
being 25 days’ delay; from mill located at Hazen, Arkansas, final shipment was 
made February 5, 1930, being 16 days’ delay; making a total of 41 days 
@ $10.00 per day, or $410.00. The liquidated damage provision in the specifica- 
tions was intended to apply against the entire lot of lumber, but as the con- 
tractor proposed to make shipments from two different points on two different 
dates, there was created an element of ambiguity and, accordingly, the liqui- 
dated damages were deducted at the rate of $10.00 per day for delay on each 
shipment, although it is the opinion of this office that deductions should have 
applied to the delay on the lot as a whole; that is, from January 20 to February 
5, 1930, only. 

2. The contractor contends, as evidenced by letter of February 3, 1930, 
copy of which is inclosed, that abnormal weather conditions prevented the per- 
formance of the contract within the time agreed upon, which is corroborated by 
an examination of the records of United States Weather Bureau. The latter 
shows an excess rainfall during January, 1930, of about 7.13 inches and on two 
days during the month (January 18th and 19th) temperatures ranging below 
zero were recorded. Since there is no official weather observatory at either of 
the shipping points named in contract, the preciptation and temperature records 
were taken from observations made at near-by stations. January, 1930, pre- 
cipitation record for De Valls Bluff, Arkansas, in vicinity of the mills, was 
taken from the Climatological Chart issued by the U. 8. Weather Bureau 
of Little Rock, Arkansas, as follows: 2nd, 1.12; 7th, 0.42; 8th, 4.62; 9th, 2.75; 
10th, 0.64; 11th, 0.02; 12th, 0.08; 13th, 1.17; 14th, 0.41; 18th, 0.18; 2ist, 0.15; 
27th, 0.80; making a total of 12.36 inches for the entire month. Some ex- 
tremely low temperatures were reported at Brinkley, Arkansas, in the same 
vicinity, on the following dates: January 18, —7°; 19th, —1°; 20th, 24°; 
2ist, 25°; 22nd, 1°; 28rd, 1°; 24th, 9°; 25th, 16°. 

8. It is believed that the excess preciptation was much greater than the 
contractor reasonably could have anticipated, and this fact, coupled with the 
severely cold temperatures, prevented the completion of the contract within the 


time stipulated, although it is known that the contractor made every effort to 
fulfill the agreement. 


In support of their claim for remission of the liquidated damages 
charged, the claimants have submitted three affidavits, to wit: 

(1) Affidavit of W. F. McMullen, sworn to August 21, 1930, as 
follows: 


During December, 1929, and January, 1980, I operated a sawmill in what 
is known as LaGrue bottom, LaGrue Bayou being a small tributary to the 
White River, and my mill was located about six miles south of Hazen, Arkan- 
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sas. During the two months referred to, I cut oak lumber for Dodson & Rich- 
ardson, De Valls Bluff, one carload of which was covered by Proposal 
#30-289 for United States Engineers, Memphis, Tenn. My failure to produce 
and deliver to the railroad this stock in the required time was caused solely 
by flood conditions, low temperatures, which fell as low as 5 degrees below 
zero, rendering it physically impossible to move lumber from my mill to the 
railroad, and have it ready to load in the time required. 


(2) Affidavit of W. R. Fakes, sworn to August 23, 1930, as 
follows: 


On December 16th, 1929, I began the production of oak lumber on Proposal 
#30-289 for United States Engineers, Memphis, Tenn. This order was fur- 
nished me by Dodson & Richardson of De Valls Bluff, Arkansas. After nu- 
merous delays occasioned by excessive rainfall, I was confronted with an over- 
flow from White River, which prohibited me from hauling lumber from my 
mill to the railroad tracks. During the period of time in which we were working 
on this contract, we had a temperautre of 5 degrees below zero, freezing all 
water, rendering it impossible even with the use of mud boat to convey 
lumber to the railroad tracks. Due to the causes enumerated above, which were 
beyond my control, it was physically impossible to produce this order in the 
required length of time. I have no financial interest whatsoever in the out- 
come of this claim. 


(8) Affidavit of H. G. Pate, sworn to August 20, 1930, as follows: 


I am the official representative of the Department of Agriculture, Weather 
Bureau, at De Valls Bluff, Arkansas, and my records for January, 1930, indi- 
cate that White River remained above flood stage from the 14th to the 31st, 
and the highest point reached during this time was 26.8’ on the 23rd, being 
2.8’ above flood stage, further total rainfall for the month amounted to 12 
inches. Further deponent saith not. 


The courts have held that if a party charge himself with an obliga- 
tion which at the time was possible of performance, he must abide 
by it unless performance is rendered impossible by the act of God, 
by the law, or by the other party. Unforeseen difficulties, however 
great, will not excuse performance. Where the parties have made 
no provision for a dispensation, the terms of the contract must pre- 
vail. In this connection, see United States v. Gleason, 175 U. S. 
588, 603; Carnegie Steel Co. v. United States, 240 U. S. 156, 164; 
Columbus Ry. Power & Light Co. v. City of Columbus, 249 U.S. 
399, 412; and 13 Corpus Juris, 635. 

The contract here involved made no provision for excusing con- 
tractors for delays in performance for any causes. Therefore, the 
question presented here is whether or not performance was rendered 
impossible for the periods of delay, or any part thereof, by the acts 
of God, by the law, or by the Government. None of the delays are 
shown or even alleged to have been caused by the law or by the 
Government. The entire delay appears to have been caused by 
rainy and freezing winter weather conditions in the vicinity of the 
mills supplying the lumber, during the contract period. 

Contractors contend that they are entitled to remission of the 
liquidated damages charged because the delays in performance were 
due to the heavy and constant rains which caused flood conditions 
in White River Valley, where the mills were located, and te the 
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freezing and zero weather prevailing in that vicinity, which made 
it impossible to produce and deliver the lumber within the contract 
periods. However, under the provisions of the contract, the con- 
tractors are not entitled to be relieved from the accrued liquidated 
damages unless the severe weather conditions causing the delays 
were such as to constitute “ acts of God.” 

The, courts have held that occurrences which might reasonably 
have been anticipated are not acts of God in the legal sense. 1 Cor- 
pus Juris, 1175; Gleeson v. Virginia Midland Railroad Company, 
140 U. S. 435. Lightning, earthquakes, great droughts, tornadoes, 
high winds, extraordinary floods, a storm or tempest of extraordinary 
violence, waterspouts, violence of the seas, and other like disturb- 
ances of the elements are usually regarded as acts of God, but this is 
not true of storms and weather conditions which are not unusual 
in character and which could have been reasonably anticipated. 
Floods and freshets of an unprecedented or extraordinary nature are 
acts of God in a legal sense, but they are not such where they could 
have been anticipated by ordinary foresight and prudence. Con- 
stant, unusual, or heavy rains, and an ordinary flood or freshet, 
can not of themselves be classed as a providential hindrance. 
Freezing and zero weather, at a season of the year when such 
weather is naturally to be anticipated can not be brought within 
the definition of the term “act of God.” In this connection see 1 
Corpus Juris, pages 1176, 1177, 1178, and cases there cited. Con- 
stant and heavy rains, an ordinary flood or freshet, freezing and zero 
weather, are all a part of the general hazard assumed by a contractor 
in connection with the performance of his contract, unless the con- 
tract provides otherwise, and they are not to be classed as “ acts of 
God” unless so abnormal, extrabrdinary, or unusual, and of such 
severity that they could not reasonably have been considered as 
foreseeable so as to be provided against in the contract. There is 
no evidence here that the rainfall, the flood, and the severe cold 
weather, in the vicinity of Des Arc and Hazen, Ark., during the 
contract period were of such an extraordinary or abnormal charac- 
ter. Even though the rainfall for many days during the contract 
period was fairly constant and unusually heavy and the precipita- 
tion above the normal of the average rainfall for that time of the 
year, causing the river to overflow and flood the valley, and there 
were, also, many days of freezing and zero weather, it was a com- 
mon, natural event, such as not only might have been foreseen as 
probable but such as might have been expected during the winter 
mae h and | against which it was the duty of the contractors to have 


in t , eir contract, if they desired to be excused for delays 
Satie’ thereby. 
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An act of God will excuse the failure to do a thing where the 
law created the duty but not where it is created by the positive and 
absolute contract of the party. Where a party by contract creates 
a duty upon himself he is bound to make it good notwithstanding 
there may arise an unforeseen contingency, such as might have been 
provided against in his contract. See Dermott v. Jones, 2 Wall. 1, 
7 and 8; Zhe Harriman, 9 Wall. 161, 172, 173; Jones v. United 
States, 96 U. S. 24, 29; Chicago, ete., Ry. Co. v. Hoyt, 149 U.S. 1, 
14 and 15; Jacksonville, etc., Ry. and Nav. Co. v. Hooper, 160 U. S. 
514, 527, and 528; Robson v. Mississippi River Logging Co., 61 Fed. 
Rep. 893, 900; Link Belt Eng. Co. v. United States, 142 Fed. Rep. 
248, 247; Ferguson et al. v. Omaha & S. W. R. Co. et al., 227 Fed. 
Rep. 513, 523, and 524; Berg v. Erickson, 234 Fed. Rep. 817, 820; 
United States v. Lewis et al., 237 Fed. Rep. 80. See, also, 5 Comp. 
Gen. 488. 

In the instant matter the evidence does not establish the rainfall, 
the flood, or the cold weather here in question as being so extra- 
ordinary and abnormal as to be classed as “ acts of God,” within 
the meaning of the contract. Therefore, under the terms of the 
contract liquidated damages must be exacted for each day’s delay 
in completion of deliveries thereunder as agreed. 

However, the request for bids did not specify the mills or places 
at which different quantities of the lumber was to be delivered but 
advertised the 47 items of lumber as one lot and stated that “Award 
will be made as a lot,” and that “ bidders offering longer shipment 
than 45 days will not be considered.” Accordingly, the liquidated 
damage provision may be held as relating only to the date of com- 
pletion or final delivery under the contract. The contractors un- 
dertook to complete delivery by January 20, 1930, and delivery was 
not completed until February 5, 1930, or after a delay of 16 days. 
Therefore, liquidated damages accrued to the Government to the 
amount of $160 instead of $410. The difference of $250 will be 
paid to the contractors in due course. 


(A-33833) 
CONTRACTS—GUARANTEED DELIVERIES—DELAYS 


Where a contract with a higher bidder is based upon a guarantee that delivery 
will be made within a certain specified period and that in event delivery 
is not so made, an amount equal to that quoted by the lowest bidder only 
would be paid, the contractor is not entitled to any amount in excess of 
that quoted by the lowest bidder when there is failure to make delivery 
within the guaranteed period. 

Decision by Comptroller General McCarl, October 27, 1930: 

There has been presented to this office for consideration and settle- 


ment a claim of Mac-it Parts Co.. under proposal and acceptance 
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dated February 12, 1930, for $84.15 deducted by the Navy Depart- 
ment in making payment on voucher No. 3883, March, 1930, accounts 
of C. E. Parsons. 

The accepted order in this case, which formed a part of the 
contract, contained the following provision: 

This award was made to you on the basis of the 20-day delivery which you 
offered. In the event of a failure to deliver within the time specified payment 
of an amount equal to that quoted by the lowest bidder only will be made you. 

The agreement provided for delivery, “all transportation charges 
paid, to the supply officer, navy yard, Washington, D. C.,” within 
the guaranteed delivery period of 20 days. The lowest bidder of- 
fered to deliver in 72 days, a difference of 52 days in time, with a 
difference of $84.15 in the price; that is to say, the lowest bidder 
agreed to make delivery for $84.15 less than the Mac-it Parts Co. 
but required a period of 72 days within which to make delivery; the 
Mac-it Parts Co. guaranteed delivery within 20 days but at a price 
of $84.15 in excess of the low proposal. There were delays of seven 
days in delivery of the material and the contractor has stated in 
letter dated April 7, 1930, that— 

It is the universal practice to quote delivery based on time from receipt of 
order until the date material is delivered to the transportation company. This 
is due to the facts as set forth in previous correspondence. We, of course, do 
not have any control over the order while in transit to us or the shipment after 
it is delivered to the transportation company. We think this is a perfectly 
just practice which is the only reason we opened the discussion. 

It took eight days for this shipment to get from Lancaster freight station to 
your receiving department at the navy yard which we think you will agree 
is poor service. If we must change the common practice of quoting delivery, we 
would, of course, have to take this into consideration. On this last shipment 
we would have had only twelve days, including Sundays and holidays, to make 
the entire order. 

The statements of the contractor that the delay occurred in transit 
and that it had no control over the transportation company need not 
be questioned, for the fact is that the contractor agreed to assume an’| 
be responsible for all such delays—the agreement specifically stating 
that delivery would be made within 20 days, “all transportation 
charges paid, to the supply officer, navy yard, Washington, D. C.” 
The contractor should have taken into consideration any possible 
delays in transit and made shipment accordingly. 

Manifestly, it would be unfair to both the United States and to the 
low bidder now to allow the contractor the full contract price when 
the agreement to pay the excess of $84.15 was specifically based upon 
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the guarantee that delivery would be made within 20 days with noti- 
fication to all concerned that in event of failure to make delivery 
within that period payment would be made “ of an amount equal to 
that quoted by the lowest bidder.” 

The case here presented is unlike that considered in 9 Comp. Gen. 
65 where there was an apportionment of the amount of damages 
based on the number of days’ delay in delivery. In the present, 
whether there was one day’s delay or 20 days’ delay, the agreement 
was that in event of failure to make delivery within the 20 days 
period, the Government would pay and the contractor would accept 
an amount equal to that quoted by the lowest bidder. 

The claim must be, and is, disallowed. 


(A-33694) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
REIMBURSEMENT OF APPROPRIATIONS 


Where one department or establishment of the Government furnishes labor 
and material necessary in the performance of certain work for another 
department or establishment, the appropriation for the department or estab- 
lishment under which the employees were appointed, or their services were 
otherwise engaged, is the appropriation primarily and in the first instance 
chargeable with their salaries or compensation, and reimbursement to such 
appropriation is authorized only upon a showing that the loaning of the 
services to, or the doing of work for, the other department or establish- 
ment increased the burden of, or caused additional expenditures under, the 
appropriation first chargeable. 

The appropriations for river and harbor work under the War Department being 
of such a continuing nature that the diverting of labor and material, which 
otherwise would be used on said work, to a Navy project necessarily im- 
poses an additional burden on the river and harbor appropriations by 
creating a need for subsequent appropriations sooner, or in greater amount 
than if the work for the Navy had not been done, there would appear to be 
no legal objection, under such circumstances, to reimbursing such appro- 
priations for the increased burden imposed upon them on the basis of the 
actual cost of the labor as well as the cost of the material used on the job, 
where such material must be replaced in kind in order to carry on the 
work for which the river and harbor appropriation involved was made. 


Comptroller General McCarl to the Secretary of War, November 1, 1930: 
There has been received your letter of October 7, 1930, as follows: 


There are enclosed herewith for consideration papers involving the question 
of reimbursing the War Department for costs incurred in furnishing labor 
and material and constructing a board walk at the U. S. Naval Radio Compass 
Station, Port Eads, La., for and at the request of the Navy Department. 

The material was furnished by the U. S, Engineer Office at New Orleans, 
La., and the labor performed by regular employees of that office at a total 
cost of $804.45 as shown on the accompanying voucher. This department is 
of the opinion that reimbursement should be made by the Navy Department 
for the total cost incurred in the construction of said walk. 

Section 3678, Revised Statutes, provides in part that “All sums appropriated 
for the various branches of expenditure in the public service shall be applied 
solely to the objects for which they are respectively made, and for no others.” 
It is the view of this department that the intent of this statute is that funds 
appropriated by Congress for a particnlar object should be applied to that 
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object, and that an appropriation is properly chargeable with all expenses 
necessary to accomplish the object of the appropriation. (Decision, Comp- 
troller of the Treasury (4-24)). If it be held proper to divert any part of an 
appropriation by performing work for another service without reimburse- 
ment for actual cost, it likewise would appear permissible to so divert the 
entire appropriation, and thus nullify the intent of Congress in making the 
appropriation. 

In this connection attention is also invited to the decision of the Comp- 
troller of the Treasury dated June 22, 1916 (Dec. 22-685), which includes the 
statement that “ Where one branch renders a service for another, the actual 
cost of such service is a proper charge of the one receiving the benefit.” Li 
appears to be a reasonable conclusion that the employees’ salaries in this 
case are as much a part of the actual cost of the service rendered as expenses 
for materials, inasmuch as the department for which the service was rendered 
received full bencfit, and the services of the employees for the period required 
for the construction of the walk are lost to the Engineer Department where 
the employees are regularly employed. 

It is understood that one of the objects of the Chief Coordinator’s office is 
to promote cooperation between different services of the Government which 
would result in economies. If it should be held that one service which per- 
forms work for another can not be reimbursed for actual cost of the work, 
it will doubtless discourage cooperation between different services with the 
result that costs in general will be increased. If the principle stated in the 
decision, 6 Comptroller General 81, be adhered to, it is believed that a dis- 
tinction should be made between the appropriations made specifically for 
salaries and those for construction and maintenance under which costs are 
an essential feature, 

Your decision in the matter is respectfully requested. 


Attached to the voucher submitted for consideration is a statement 
in the nature of an invoice dated December 23, 1929, from the War 
Department to the Navy Department, in which the items for which 
reimbursement is claimed are stated as follows: 


Reimbursement a/c expenditures incurred in connection with construction of 
board walk for the U. S. Naval Radio Compass Station, Port Hads, La., as 
follows: 

Authorized by E. D. 4644(N. O. D. O.)-8, June 21, 1929. 






























Labor 
1 carpenter 19/30 mo. @ $140.00 per mo 
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Material 











1500 bm-ft. lumber 3’’ x 4’’ x 16’ @ $75.00 M-bm ft 
2000 bm-ft. “ 1%4’’ x 8’’ 12’ @ 50.00 M-bm ft. 100. 
1804.4 bm-ft. creosoted lumber @ 75.00 M—bm ft. 97. 
250 bm-ft. lumber, asstd. @ 60.00 M-bm ft. 15. 
250 Ibs. nails @ . 06 Ib. 15. 

5 gals. creosote oil @ 1.50 gal. Es 
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The appropriations to be credited are those for— 
8 x 870. Maintenance and improvement of existing river 
and harbor works, act February 12, 1925_____ $382. 61 
South Pass, Miss. River (maint.). 
8 x 870. Maintenance and improvement of existing river 
and harbor works, act February 28, 1929_..... 421. 84 





$804. 45 


Southwest Pass, Miss. River, La. 


It appears that the voucher in question was presented by the War 
Department to the Paymaster General of the Navy for payment, but 
was returned by the latter with the statement that in view of the 
decision of this office dated February 26, 1930, A-30663, payment 
for the labor charges—the work having been performed by regular 
employees of the War Department—would not be approved by this 
office. It was suggested, also, by the Paymaster General, that there 
be prepared two separate invoices, one to cover material and the 
other the labor charges, so that payment could be made for the 
material during the fiscal year 1930, leaving the labor charges to be 
settled separately. It does not appear that the action suggested was 
taken, as the voucher covering the entire claim as originally prepared 
is now submitted for the consideration of this office. 

There appears to be no question raised as to the legality of the 
proposed payment for the material, including the 10 per cent over- 
head charges, the only question presented being as to payment for 
the cost of labor performed by regular employees of the War De- 
partment apparently engaged in river and harbor work. 

By a long line of decisions the accounting officers have adhered 
to the rule that, where regular employees of one establishment of 
the Government perform work for another, or, stated in other terms, 
where one establishment of the Government lends the services of an 
employee to another, payment by the establishment receiving the 
benefit of the services is authorized only to the extent of the expense 
incurred by the employee during the period of time he is engaged in 
the work of the borrowing establishment, the salary of such em- 
ployee remaining a charge against the appropriation or fund of the 
establishment lending the services. 5 Comp. Gen. 1036; 6 éd. 217; 
7 id. 709; 8 id. 600; 9 id. 52; 10 id. 131.° In the decision 6 Comp. 
Gen. 81, cited in your letter, the rule, based on the same principle, 
was stated in somewhat different terms to the effect that where the 
performance of services by one establishment of the Government for 
another does not involve the incurring of any extra expense or the 
increasing of the regular force and equipment, there is no basis for 
charging the appropriation of the establishment receiving the benefit 
of such services. 
73175°—31——14 
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In the decision of February 26, 1930, A-30663, cited and relied 
upon by the Paymaster General of the Navy in his refusal to pay for 
the labor involved in the present voucher, there was involved the 
question whether the Navy Department could be reimbused for the 
salary of an inspector while engaged in inspection work for the War 
Department, and the holding was to the effect that reimbursement 
was not authorized, based upon the general rule hereinbefore stated 
with respect to such matters. Practically the same question was 
involved in the decision 10 Comp. Gen. 131, herein cited, in which 
reimbursement was sought for the compensation paid an inspector of 
the War Department while engaged in inspection work for the Navy 
Department. Each of the decisions hereinbefore cited rests upon the 
principle that the appropriation for the department or establishment 
under which the employees were appointed, or their services were 
otherwise engaged, is the appropriation primarily and in the first 
instance chargeable with their salaries or compensation, and that 
reimbursement to said appropriation is authorized only upon a show- 
ing that the loaning of the services to or the doing of work for 
another department or establishment increased the burden of or 
caused additional expenditures under the appropriation first charge- 
able. These principles are fundamental and are for application in 
the absence of specific statutory provision otherwise. Therefore, 
the question for determination here is as to the sufficiency of the 
showing as to increased burden or additional expenditures. 

The appropriations for river and harbor works under which pay- 
ment for the work here involved appears to have been made are made 
available until expended by section 7 of the act of August 24, 1912, 
87 Stat. 487, and, in general, provide for the maintenance and im- 
provement of existing river and harbor works. These appropria- 
tions cover both labor and materials and constitute funds for 
allocation by the War Department to such projects in connection 
with the maintenance and improvement of existing river and harbor 
works as may be found necessary and proper. There arises no sur- 
plus under said appropriations, new appropriations for the same 
purpose being made as previous appropriations therefor become ex- 
hausted. Manifestly, therefore, if materials or the operating, as dis- 
tinguished from the administrative, force purchased or engaged 
under such appropriations are used for doing work for other 
departments, there is an additional burden imposed upon such 
appropriations. In the present case, while the War Department may 
not engage additional employees to perform the work for the Navy, 
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and may not thereafter have engaged additional employees because 
of the work performed for the Navy, the work for which these 
river and harbor appropriations are made is of such a continuing 
nature—additional appropriations for the same being made as pre- 
vious appropriations therefor become exhausted—that the diverting 
of material and labor, which otherwise would be used on said work, 
to a Navy project, necessarily imposes an additional burden on the 
river and harbor appropriations by creating a need for subsequent 
appropriations sooner or in greater amount than if the work for 
the Navy had not been done. Under such circumstances, there 
would appear to be no legal objection to reimbursing such appro- 
priations for the increased burden imposed upon them on the basis 
of the actual cost of the labor as well as for the cost of the material 
used on the job. It is to be understood, of course, that no reimburse- 
ment is authorized for material so diverted if it is no longer needed 
for the purpose for which obtained; that is to say, if there be no 
necessity for replacing it in kind in order to carry on the work for 
which the rivers and harbors appropriation was made. 

With respect to the particular charges here involved, it is noted 
that in addition to the actual cost of the labor amounting to $383.49, 
there is charged also $38.35 as 10 per cent overhead. There appears 
to be no basis for this charge. It is assumed it includes such ad- 
ministrative costs as time keeping, supervision, etc., on an estimated 
basis. Such items, while they properly may be regarded as forming 
a part of the total cost of a project, are not properly for considera- 
tion in an adjustment of Government appropriations which is to 
be based not on the total cost or value of the work accomplished for 
the receiving department or establishment, that is to say, not on the 
saving to its appropriations but on the increased cost or burden to 
the appropriations of the performing department or establishment. 

With respect to the 10 per cent “ overhead ” charged on the material 
it is authorized only in the event the itemized statement of the 
claim, supra, shows the invoice prices of the items listed and that the 
10 per cent overhead is to cover transportation, handling charges, etc. 
of the material necessary to make it available for use in the proj- 
ect or job for which needed. 

The public voucher and related papers forwarded with your sub- 
mission are returned for the elimination of the item of $38.35 over- 
head charge on the labor costs and for a further showing with 
respect to the “ overhead ” charge on the material, and as to whether 
it was or will be necessary to replace the material in kind. 
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(A-82978) 
COMPENSATION—DISMISSALS 


Where a civil employee of the United States in the custodial service was 
dismissed for having forcibly entered a Government storeroom and unlaw- 
fully removed therefrom a quantity of Government property, his claim 
for unpaid salary, which otherwise might have accrued to the date of 
his dismissal, is of too doubtful validity to warrant payment by any 
administrative or accounting officer of the Government. 


Comptroller General McCarl to Pearl E. Brimage, November 4, 1930: 

There has been received an application on your behalf for review 
of the settlement No. 0288989, wherein there was disallowed your 
claim for compensation for the period December 16 to December 
29, 1929, as an employee in the custodial service at the rate of $1,820 
per annum, less proper retirement deduction. 

It appears your appointment in the custodial service as a fireman- 
laborer at that compensation was approved March 6, 1928, and that 
you were assigned for duty at the United States Court House and 
Post Office Building, Norfolk, Va., until December 29, 1929, on 
which date your dismissal from the United States service became 
effective. At the time of your employment you executed an oath 
to support and defend the Constitution of the United States, to 
bear true faith and allegiance to the same, and to well and faith- 
fully discharge the duties of the position in which you were ap- 
pointed. Your dismissal was by reason that, with the assistance 
and connivance of another employee of the United States in a 
position similar to yours, you had “forcibly entered” the liquor 
seizure room in the basement of the post-office building where you 
were employed “and unlawfully removed a quantity of liquor 
therefrom,” as to which unlawful acts, upon arraignment, you plead 
guilty. 

The period of your misconduct, the value of the property destroyed 
and/or plundered, and the disposition made by you thereof, are not 
disclosed but it is ingeniously argued on your behalf that there is 
not for application in your particular case the settled rule that 
where a civil employee of the United States has availed himself of 
his employment under the United States to appropriate to his own 
purposes, or to destroy, property belonging to the United States, or 
property of which the United States has custody, and has been dis- 
missed on that account. he is not entitled to unpaid compensation 
which otherwise might have accrued subsequent to the date of the 
last pay period prior to the date of dismissal. Decision A-15584, 
dated March’3}'1927 }'T' Cottip!' Gen: '688 ; ‘id: 7574 9 id. 216); td. 449. 
No reason is perceived why your claim should not be rejected in 
accordance with this rule but, irrespective of such rule, which neces- 
sarily is for application by reason of your oath of employment and 
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your fiduciary relation to the United States, and irrespective of the 
Constitution and statutory laws of the United States which you set 
at defiance by your unlawful conduct, the acts committed by you 
were mala in se and your right to unpaid compensation which, but 
for such acts, might have accrued, is too doubtful to warrant pay- 
ment by an administrative or accounting officer of the Government. 
Longwill v. United States, 17 Ct. Cls. 288; Charles v. United States, 
19 Ct. Cls. 316. 

Refinements of legal reasoning, such as have been advanced on 
your behalf, are not persuasive that an employee sworn to faithfully 
observe and defend his employer’s interests, is entitled to compen- 
sation for a period during which he confessedly was engaged in 
despoiling his employer and plundering his employer’s property to 
which property he had comparatively ready access only by reason 
of the confidence reposed in him as an employee. It is impossible 
to conceive any principle of law or sense of justice as countenancing 
a claim of such an employee for pay as having rendered faithful 
service. Your claim was correctly disallowed in the settlement and 
that action will not be modified. 


(A-33617) 
DAMAGES—IMPLIED CONTRACTS—CLAIMS CONTAINING EQUITIES 


Where the owner of a shipyard pier sustains damages as an indirect result of 
the use of said pier by the Government without compensation or specific per- 
mission, a claim for such damages is not authorized to be adjusted and 
settled under any appropriation theretofore made either as a claim for 
damages resulting from a tort or as a claim for compensation under an 
implied contract. 


Where it is determined that a damage claim contains such elements of equity 
as to be deserving of the consideration of the Congress, it may be reported 
to the Congress under the provisions of the act of April 10, 1928, 45 Stat. 413. 


Decision by Comptroller General McCarl, November 4, 1930: 

There has been presented to this office for consideration and set- 
tlement the claim of the Sun Shipbuilding & Dry Dock Co. for dam- 
ages in the sum of $110, representing expenditures alleged to have 
been made by it as a result of the unauthorized use of its shipyard 
pier No. 4, near Chester, Pa., on June 21, 22, and 23, 1930, by Derrick 
Boat No. 32, leased and operated by the Government, which is alleged 
to have required claimant to hire a tugboat to tow a vessel (M/. S. Bid- 
well) owned by the Sun Oil Co. to claimant’s shipyard dock for 
repairs and to expend $110 towage charges for such services. 

It appears from the facts as pane to this, office in connection | 
with the claim, that the claimant, Sun S ipbuilding & ry Dock Ce." 
for many years has been permitting the, Seco 
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vicinity of Chester, Pa., when necessary, for tying up Government 
boats; that on June 21, 1930, said United States Engineer Office found 
it necessary to detach its tugboat Shaw which was acting as tender 
for the Derrick Boat No. 32 (under lease to the U. S. Engineer 
Office), necessitating the tying up of the Derrick Boat No. 32 to some 
convenient wharf or pier in the Delaware River near Chester, Pa.; 
that said Derrick Boat No. 32 on June 21, 1930, upon order of its 
captain, was tied up to the vacant pier No. 4 of said Sun Shipbuilding 
& Dry Dock Co. without any permission from or notice to the said 
owner thereof, and remained at said pier until late afternoon on June 
28, 1930; that on June 22, 1930, the vessel M. S. Bidwell, owned by 
the Sun Oil Co., pursuant to prior arrangements with the claimant 
shipbuilding and dry dock company attempted to reach the shipyard 
dock of claimant company for repairs but found that to be impossible 
on account of the anchored Derrick Boat No. 32 at said pier No. 4, 
and it was compelled to anchor in the Delaware River and remain 
until a tugboat could be procured; that on June 23, 1930, a tugboat 
was procured to move the vessel M. 8. Bidwell to the claimant’s ship- 
yard dock; and that the expenses incurred and paid by the claimant 
company for such towage services amounted to $110. 

It thus appears that the claimant sustained damages in the sum 
of $110 as a result of the use, without compensation or specific 
permission, of its Pier No. 4 by the Government leased and operated 
Derrick Boat No. 32 on June 22 and 28, 1930. 

Regardless of whether the claim is for damages resulting from 
an unauthorized or wrongful act of an officer, employee, or agent 
of the Government in making use of the pier, or for compensation 
as under an implied contract for the use of the pier, it can not be 
adjusted and paid under any appropriation heretofore made. 

Viewing the claim as for damages, as above indicated, it is a 
well established rule that the United States is not liable for the 
torts of its officers or agents in the absence of specific legislation 
providing therefor. See 1 Comp. Gen. 178; 5 id. 461; 7 id. 14; 
Gibbons v. United States, 8 Wall. 269; Hart v. United States, 95 
U. S. 316; Sigby v. United States, 188 U. S. 400; and The Western 
Maid, 257 U.S. 419. 

Considering the claim as for compensation under an implied 
contract, there is no law or appropriation under which the Govern- 
ment could have entered into a contract to reimburse the claimant 
for any damage that might result directly or indirectly from 
the Government’s use of the pier. Hence, no such contract could 
arise by implication from such use. . 

Therefore, the claim must be and is disallowed. 

However, in view of the facts and circumstances as shown by 
the record, I believe said claim contains such elements of equity 
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as to authorize its being reported to the Congress under the pro- 
visions of the act of April 10, 1928, 45 Stat. 413, in which it is 
provided : 

That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
uppropriation theretofore made, but which claim or demand in the judg- 
ment of the Comptroller General of the United States contains such elements 
of legal liability or equity as to be deserving of the consideration of the 


Congress, he shall submit the same to the Congress by a special report con- 
taining the material facts and his recommendation thereon. 


Accordingly, the claim will be reported to the Congress at the 
beginning of the next session. 


(A-33637) 
TRAVELING EXPENSES—AIR TRAVEL—RECEIPTS 


Where official travel is made by airplane instead of by cheaper means of 
transportation, reimbursement therefor, in the absence of a showing of 
an actual emergency, may not exceed the cost of railroad and Pullman 
fares between the points involved. 


In the absence of a receipt or other evidence showing the amount actually 
spent for transportation expenses, reimbursement is not authorized. 


Comptroller General McCarl to Guy L. Seaman, disbursing clerk, Interstate 

Commerce Commission, November 4, 1930: 

There is before this office for preaudit a voucher in favor of 
Joseph B. Eastman, Commissioner, Interstate Commerce Commis- 
sion, in the sum of $308.47, representing traveling expenses in- 
curred during the period July 14, 1930, to August 1, 1930, in 
traveling on official business from Washington, D. C., to Butte, 
Mont., and return. On the outward journey travel was performed 
entirely by airplane. For the trip from Washington to Chicago, 
receipt in the sum of $48.13 is submitted, and from Chicago to 
Salt Lake City, there is furnished a receipt in the sum of $137. 
In connection with the airplane trip from Salt Lake City to 
Butte, there is submitted in substantiation of the alleged expendi- 
ture of $20.89 a certificate stating that on July 21, 1930, he “ traveled 
via National Parks Airway (Inc.)” between the two points. It 
is noted that this certificate contains nothing to show that the sum 
of $20.89 was spent for the trip as alleged. On the contrary, the 
certificate bears the notation “Gov. Trsp.” which might be taken 
to mean that a transportation request was used. 

Mr. Eastman gives as his reason for using the more expensive 
air transportation instead of rail transportation, the necessity for 
his presence in Washington during the early part of July, 1930, 
prior to his trip, stating that the use of an airplane enabled him 
to save from one and one-half to two days’ time. In other words, he 
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contends that Government business before he made the trip made 
it necessary for him to stay in Washington until too late to make 
the trip by train. It thus appears that the delay in Washington 
caused the need for faster travel, rather than an emergency at 
his destination. This can not be accepted as showing a necessity 
for air travel in connection with the duty to be performed on 
the trip. 

On this basis, when the voucher was considered on original sub- 
mission for preaudit on schedule No. 881, there was withheld from 
certification $78.65, the excess of the airplane fares over the cost of 
railroad and Pullman fares between the points involved, and, in 
addition, credit was withheld on the item of $20.89 covering fare 
claimed from Salt Lake City, Utah, to Butte, Mont., for a proper 
receipt, the voucher being certified for payment for the difference 
of $208.93. 

In connection with the resubmission of the voucher there is pre- 
sented the following explanation of the items: 


Considering the fact that at the time Mr. Eastman made this trip, it was 
necessary for him to be in Washington until the last possible moment, and 
that he saved practically two days time, it would seem that there was an 
actual money-savings to the Government inasmuch as his salary amounts to 
$33.33 per day, and he was on an actual expense basis of $7 per day for 
subsistence. 


It would also seem that his certification of the actual amount paid for trans- 
portation from Salt Lake City to Butte should obviate the necessity of a 
receipt because you already have the evidence of the proper charge as billed 
by the National Parks Airway. 


The supplemental memorandum prepared by Mr. Eastman to ac- 
company the voucher indicates that is was necessary for him to be 
in Butte, Mont., for a hearing on July 21, 1930; that he desired 
to observe personally certain mining, smelting and refining opera- 
tions before attending the hearing; that in the time available between 
July 14, 1930, date of conclusion of Government business in Wash- 
ington, and July 21, 1930, date of hearing in Butte, the trip includ- 
ing the stop-overs for observations thought to be necessary, could 
not be made by train; and that in addition to the saving in time 
above referred to, there was a slight saving for subsistence, an 
example being cited of the trip between Chicago and Salt Lake City 
during which lunch and dinner were provided by the carrier. 

There is included in the memorandum, also, the following certifi- 
cate, signed by Mr. Eastman: 


I hereby certify that with respect to voucher No. 7, covering transportation 
from Salt Lake City to Butte via the National Parks Airway on July 21, 1930, 
I paid $20.89. This was equivalent to the railroad fare plus Pullman charges. 
If necessary, a receipt can be obtained, but it seems unnecessary to me, inasmuch 
as the amount paid can be checked by the transportation request IC-130,001, 
for $20.89, which covered the return journey. 


It has been held that in the absence of a showing of an actual 
emergency, where official travel is made by airplane instead of by 
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cheaper means of transportation, reimbursement therefor may not 
exceed the cost of railroad and Pullman fares between the points 
involved. 9 Comp. Gen. 354. When a Government employee is 
traveling on official business his actual and necessary transportation 
expenses are payable by the Government. There is no showing in 
this case of any necessity from the Government’s standpoint for the 
use of airplanes rather than the usual cheaper means of transporta- 
tion. While it is contended that Government business in Washing- 
ton required Mr. Eastman’s presence in Washington until too late 
for him to complete his trip by train including his business en route, 
by July 21, 1930, the date set for the hearings scheduled in Butte, 
Mont., no facts have been presented to support that contention, and 
there is no showing of the necessity for holding the hearings on that 
date. Accordingly, upon the facts presented, reimbursement in 
excess of the cost of rail and Pullman fares is not authorized. 

In connection with the item of $20.89, representing the amount 
claimed for air transportation from Salt Lake City, Utah, to Butte, 
Mont., July 21, 1930, the explanation submitted, while satisfactory 
in so far as the amount charged for such trip is concerned, it is not 
satisfactory to authorize payment in the absence of a receipt or 
other evidence showing that such amount was actually spent as 
alleged. Accordingly, payment of this item may not be made in the 
absence of evidence of actual expenditure thereof. 


Payment on the voucher is authorized not exceeding the amount 
of $208.93 as originally certified in the preaudit. 


(A-33837) 


RETIREMENT—DISABILITY—HOSPITALIZATION TO DETERMINE 
ELIGIBILITY 


Appropriations for administering the civil retirement act are available for 
hospitalization of civilian employees solely for observation, as distinguished 
from treatment, to determine eligibility for disability retirement, and for 
traveling expenses of applicants for disability retirement when duly 
ordered by proper authority to proceed from their homes to the hospitals 
and return for such purpose. Such observations are required to be con- 
ducted primarily in Government institutions, but if not reasonably avail- 
able, the same may be authorized in private institutions. If the hospital- 
ization is in a Government institution, there is no requirement or authority 
for charging the appropriation for administering the civil retirement act 
and crediting the appropriation for maintaining the Government institu- 
tion. . 

Comptroller General McCarl to the Administrator of Veterans’ Affairs, 


November 4, 1930: 
Consideration has been given to your letter of October 16, 1930, as 


follows: 


A question has arisen in connection with the administration of the civil serv- 
ice retirement law, Public 279, 7ist Congress, concerning which your decision 
is solicited. 
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The provisions of section 6 of Public No. 522, 69th Congress, which was the 
previous law on the subject, were similar to the provision in the present law 
regarding physical examination of employees being considered for retirement 
on account of disability. The applicable provision of Public No. 279, reads, 
in part, as follows: 

“No employee shall be retired under the provisions of this section unless 
examined by a medical officer of the United States, or a duly qualified physician 
or surgeon, or board of physicians or surgeons, designated by the Commissioner 
of Pensions for that purpose, and found to be disabled in the degree and in 
the manner specified herein.” 

Pursuant to this similar provision contained in the earlier law, the following 
regulations were issued with reference to these medical examinations: 

“Oficial medical examination required.—When an applicant for retirement 
on account of total disability has established a prima facie case and no legal 
grounds for rejection exist, such applicant shall be ordered for a medical 
examination by a medical officer of the United States, or a duly qualified 
physician or surgeon, or board of physicians or surgeons designated by the 
Commissioner of Pensions for that purpose. (Par. 350, Regulations, approved 
June 8, 1928.) ” 

“Amount and how paid.—Fees for medical examinations made under the 
provisions of the retirement act by physicians or surgeons who are not medical 
officers of the United States shall be the same as allowed under the laws and 
regulations governing pension cases. All such fees shall be paid out of the 
appropriation for the cost of administering the retirement act, and a separate 
account of such items shall be kept and report thereof made by the Com- 
missioner of Pensions. (Par. 351, Regulations, approved June 8, 1928.) ” 

Arrangements are also made to have these examinations made by Govern- 
ment physicians, including employees of the United States Veterans’ Bureau, 
whenever feasible, in accordance with your decision dated September 16, 1921. 

Under the provisions of the amendment to the appropriation act of March 4, 
1929, the fee allowed for ordinary examinations authorized by the Commis- 
sioner of Pensions is $5.00. Of course, these fees are allowable only when 
the examination is made by a physician not employed by the United States 
Government. 

Public No. 217, 7ist Congress, contains the following provisions with refer- 
ence to the appropriation made for the purpose of conducting examinations 
under the retirement act: 

“To enable the Bureau of Pensions to perform the duties imposed upon it 
by the act entitled ‘An act for the retirement of employees in the classified 
civil service, and for other purposes,’ approved May 22, 1920, as amended 
(U. 8. C., title 5, secs. 706a, 707a), including personal services, purchase of 
books, office equipment, stationery, and other supplies, traveling expenses, 
expenses of medical and other examinations, and including not to exceed $2,000 
for compensation of one actuary, to be fixed by the Commissioner of Pensions 
with the approval of the Secretary of the Interior, and actual necessary travel 
and other expenses of three members of the Board of Actuaries, $82,000.” 

It has come to my attention that there are certain cases, one of which is 
now pending in this office on appeal, wherein the ordinary routine examina- 
tions made and paid for pursuant to the provisions of the law and regulations 
quoted above are not sufficient to enable me to intelligently determine the 
exact physical or mental condition of the applicant, and to ascertain whether 
or not he is “ totally disabled for useful and efficient service,” within the mean- 
ing of section 6 of Public No. 279. Since the law makes it the duty of the 
bureau charged with the administration of this law to determine by a physical 
examination, made by physicians chosen to act for the commissioner, the extent 
of the disability, it occurs to me that in a case of this type there is no question 
but that under the law the applicant may be hospitalized for the necessary 
observation as a part of a complete and thorough examination in order that 
the true condition may be determined, and I am further of the cpinion that 
the expense of such hospitalization, including special laboratory tests, being 
a part of the necessary examination, is payable under the law. Obviously, 
however, to do so would necessitate a change in the regulations now in effect 
quoted hereinbefore. Your reaction as to the legal soundness of such a proposed 
amendment of regulations as would enable the Commissioner of Pensions or 
this office to authorize the expense incidental to such an examination, including 
hospital observation, when necessary, is solicited. 
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Assuming that your reaction is favorable to this proposition, I should like 
your advice also regurding the legal propriety of paying traveling expenses 
from the home of the applicant to the place of exumination (or hospitalization) 
and return, if such expenses are u necessury incident to his or her reporting 
to an examiner or a hospital at the direction of the bureau; also your advice 
regarding the legal propriety of huving these examinations (including mainte- 
nance during the period of hospital observation where necessary), wherever 
possible, made either in a United States veterans’ hospital or in other Goy- 
erbmeut facilities used by the bureau under existing iaw. In this connection 
your attention is respectfully invited to the provisions of Public No. 536, 
JZist Congress, regurding the duties of the Auimunistrator of Veterans’ Affairs. 

Obviously, in many cases it will be much cheaper for the Government to 
pay the traveling expenses of the applicant tu oue of these hospitals, there con- 
ducting the unecessary observation and examination, than to authorize and pay 
for this hospitulization in a private nongovernmental institution, since, as you 
are no doubt aware, the per diem expense for the operation of bureau hospitals 
on the average is considerably lower than the cost of hospitalization in civilian 
institutions. However, there would be certain cases in which this would not 
upply, either by reason of the proximity of nongovernmenta! facilities to the 
applicant at a reasonable per diem rate, or because of the known short period 
of observation involved in the case. 

In conclusion I may state that it appears to me that each employee who 
feels himself within the provisions of the law with reference to total disa- 
bility, and makes application therefor, is entitled to as complete a physical or 
mental examination as may be reasonably necessary, not only to protect 
his rights, but likewise those of the Government, and in many cuses a proper 
conclusion can not be reached based on single physical or mental examinations 
mude by individual physicians. Likewise, since the law requires thut the 
bureau be satisfied before certifying the applicant’s name to the rolls for 
retirement under the provisions of section 6, it seems to me that all necessary 
expenses incident to such an examination, including travel expeluses to and 
frum the place thereof, and the per diem hospitalization cost, as well as X ray, 
laboratory tests, ete., should be logically borne by the Government. 

Your opinion is respectfully solicited. 


You have quoted, first, the last sentence of the first paragraph of 
section 6 of the civil retirement act of May 29, 1930, 46 Stat. 473. 
The first sentence of said paragraph provides for the retirement, un- 
der certain conditions, of any employee who “ becomes totally dis- 
abled for useful and efficient service in the grade or class of position 
occupied by the employee.” The last paragraph of the same section 
provides as follows: 


Fees for examinations made under the provisions of this section, by physicians 
or surgeons who are not medical officers of the United States, shall be fixed by 
the Commissioner of Pensions, and such fees, together with the employee’s rea- 
sonable traveling and other expenses incurred in order to submit to such exam- 


inations, shall be paid out of the appropriations for the cost of administering 
this act. 


Responsibility is that of the Bureau of Pensions and the Veterans’ 
Administration to determine finally eligibility of an employee for dis- 
ability retirement under the provisions of the above mentioned sec- 
tion and to provide at Government expense for the necessary medi- 
cal and other examination for that purpose. Hospitalization solely 
for observation, as distinguished from treatment, is a recognized 
means of determining the nature and degree of a disability, and has 
been employed without question in determining the nature and de- 
gree of the disabilities of applicants for compensation and medical 
treatment under the terms of the World War Veterans’ Act. Section 
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203 of that statute, as amended by the act of July 2, 1926, 44 Stat. 
797, provides that every applicant for such benefits “shall, as fre- 
quently and at such times and places as may be reasonably required. 
submit himself to examination by a medical officer of the United 
States or by a duly qualified physician designated or approved by 
the director,” which provision, in its essential features, is not mate- 
rially different from the provision in section 6 of the civil retirement 
act requiring medical examination to determine eligibility for dis- 
ability retirement. 

The provision you quote from the annual appropriation act of May 
14, 1930, 46 Stat. 305, for administering the civil retirement act, 
is expressly available for “traveling expenses, expenses of medica] 
and other examinations,” and is the appropriation provided pur- 
suant to the direction in the last paragraph of section 6 of the civil 
retirement act. 

You are advised, therefore, that the appropriations for administer- 
ing the civil retirement act are available for hospitalization of em- 
ployees solely for observation, as distinguished from treatment, to 
determine eligibility for disability retirement, and for traveling 
expenses of applicants for disability retirement when duly ordered 
by proper authority to proceed from their homes to the hospitals and 
return for such purpose. The regulations providing for such ob- 
servations should require that they be conducted primarily in Govern- 
ment institutions, but that if Government facilities are not reason- 
ably available, the same may be authorized in private institutions. 

It is to be understood that if hospitalization for observation is 
in a Government institution, whether under the Veterans’ Bureau or 
otherwise, there is no requirement or authority for charging the 
appropriation for administering the civil retirement act and credit- 
ing the appropriation for maintaining the Government institution. 
The same rule in this regard would be applicable as though the 
examination were made entirely by a United States medical officer. 
See decision of September 16, 1921, 1 Comp. Gen. 139, to which 
you refer, and also, 6 Comp. Gen. 78; id. 372, and decisions therein 
cited. 


(A-33986) 
PURCHASES—UNITED STATES PENITENTIARY PRODUCTS 


There is no requirement in the act of May 27, 1930, 46 Stat. 391, that purchases 
by other departments and establishments of the Government be made from 
the United States penitentiaries at prices in excess of current market 
prices. 

Advertisements of departments and establishments are not conclusive of the 

requirements of such departments and establishments and when any dispute 

arises between the Department of Justice and the purchasing officers of 
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other departments as to either the price or suitability or character of 
penitentiary products to meet the needs of the purchasing department, such 
disputed questions of fact are to be determined by arbitration, as provided 
in the act of May 27, 1930, 46 Stat. 391. 


Comptroller General McCarl to the Secretary of War, November 4, 1930: 


There has been received your submission of October 27, 1930, as 
follows: 


Section 7 of the act of Congress directing the Federal departments to pur- 
chase the products of the prison industries (H. R. 7412: Pub. 271), provides for 
the “* * * purchase at not to exceed current market prices, such products 
* * * as meet their requirements * * *. Any disputes as to price, 
* * * suitability or character of the products * * * shall be arbitrated by 
a board consisting of the Comptroller General of the United States, the superin- 
tendent of supplies of the General Supply Committee, and the chief of the 
United States Bureau of Efficiency, or their representatives. The decision of 
said board shall be final and binding upon all parties.” 

The inclosed circular advertisement M—NY-31-35, for brushes, was issued 
September 22, 1930, by the purchasing and contracting officer for the medical 
department at the New York General Depot (bids to be opened October 8, 1930). 
This circular includes the following item: 

“800 each (74520) brooms, hair, long handle; (hair floor sweeps); as per 
U. S. Army Specifications No. 30-26A; each broom head to be sprinkled with 
naphthalene and packed in a separate earton, cases to contain uniform quanti- 
ties of not more than 100 cartons; handles to be securely packed in bundles; 
burlapped, each containing the same number of handles as there are broom 
heads in the cases.” 

Bids on the above item have been received as follows: 


Empire Brush Works . 955 2% 30; 6-foot handle 

Wm. Goldenblum & Co., Inc . 23 2% 10 

Unity Sanitary Supply Co..-----. 1.26 1% 10; %% 20 

a Ra ae 1.06 1% 20; 1 doz. cartons to fibre shipping 
case; see letter 

Newark Brush and Scraper Co_---. 1.50 2% 10 

Michigan Brush Mfg. Co., Ine .15 net 

J. I. Holcomb Mfg. Co .75 2% 10; 1% 30 

The Fuller Brush Co__~------~-.- 1.45 2% 10; Fuller 3x120 

Ox Fibre Brush Co., Ine .380 2% 15 

Welle prem Oo.” ws eee 

Liberty Brush Co .94 net % 

. + Ty aed 1.25 2% 10; 14% 20; 1% 30 
John F. Herbert & Sons_-.-----. list 2% 10; 144% 20; 1% 30 wire drawn 


In response to a separate inquiry September 20, 1930, the purchasing and 
contracting officer for the medical department has received the following bid 
from the purchasing and sales agent, Department of Justice, whose letter 
of October 8, 1930. is inclosed: 

“2 * We can supply these from our Leavenworth brush factory invoic- 
ing oe to you at $20.40 per dozen. They are made up in accordance with 
U. S. Government Specification 400a. You are advised that we do not supply 
long handles for floor sweeps. * * *” 

It will be noted that the price quoted by the Department of Justice is ap- 
proximately 80% higher than the lowest bid received in response to the cir- 
cular advertisement and, in addition, requires the medical department to 
assume the expense of transportation from Leavenworth, Kansas, to the supply 
depot at Brooklyn, New York, and to purchase in the commercial market the 
necessary long handles, thereby adding further to the cost of the complete 
item. 

In view of the fact that the prison industry at Fort Leavenworth is unable 
to furnish the complete item required by the medical department of the Army, 
decision is requested whether the portion of the item which the prison industry 
is able to furnish, i. e., the brushes only, shall be purchased therefrom and 
the balance of the item, i. e., the long handles, purchased in the commercial 
market. 
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If decision on the above question be in the affirmative, it is recommended 
that the price to be paid for the brushes alone be arbitrated by the board 
designated in the act creating the prison industries. 


The most satisfactory and apparently the only reliable method for 
determining from the Government’s standpoint current market 
prices is by advertising the needs of the Government and securing 
competition thereon. As you have pointed out in the submission, 
the prices quoted for the brush part of the broom, delivered f. o. b. 
Fort Leavenworth, by the United States penitentiary is approxi- 
mately 80 per cent higher than the lowest bid received for delivery 
of the entire broom—both brush and handle—delivered to the United 
States at the Brooklyn General Depot. There is no requirement in 
the above referred to act of May 27, 1930, that the various depart- 
ments and establishments purchase from the United States peniten- 
tiary at prices exceeding the current market prices. However, aside 
from this feature of the matter, which is not determinative of the 
issue submitted in this case, a tender of the United States peniten- 
tiary of brushes when the advertised requirement is for both brushes 
and handles; that is for the complete broom, is not the tender of a 
product meeting the War Department’s advertised requirement. A 
broom is not complete without a handle and it has not been shown 
that handles purchased under the general supply schedule, as sug- 
gested in letter of October 3, 1930, from the purchasing and sales 
agent of the Department of Justice, or elsewhere, would fit the 
brushes manufactured in the United States penitentiary. However, 
assuming that the handles would fit or could be made to fit the 
brushes so manufactured, the question remains whether the brushes 
obtainable from the United States penitentiary would meet the 
actual requirements of the War Department notwithstanding the 
advertisement was for both the brushes and handles—that is, for 
brooms. Under the terms of the statute, the advertisement is not 
conclusive of the requirement. This presents a question of fact 
which this office is not authorized to decide. Should any dispute 
arise between the War Department and the Department of Justice 
as to the suitability of the brushes to meet the needs of the War 
Department for brooms as well as to the price to be paid therefor, 
said dispute will be for determination by the board of arbitration 
designated in section 7 of the act of May 27, 1930. Should such 
dispute arise, the specific issue or issues joined should be stated and 
each official designated in the act of May 27, 1930, as the board of 
arbitrators, should be notified so that they may arrange for hearing 
and determining the dispute, or designate representatives to do so, 
as authorized in said section. 
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(A-31197) 
CUSTOMS SERVICE—ADMEASUREMENT OF VESSELS 


As section 4148, Revised Statutes, requires that, before a vessel shall be regis- 
tered, it shall be measured by a surveyor at the port or place where the 
vessel may be, but does not require that such services shall be assessed 
against the vessel, neither the compensation nor the expenses of the cus- 
toms officers making such measurement should be collected from the 


vessel, notwithstanding that the service may be rendered outside the limits 
of the port. 


Comptroller General McCarl to the Secretary of the Treasury, November 5, 
1930: 


Consideration has been given to your letter of September 2, 1930, 
as follows: 


Reference is made to your letter of June 11, 1980, A-31197, addressed to the 
Secretary of the Treasury, relative to an examination of the accounts and 
records of the collector of customs at Providence, Rhode Island. 

In connection with services of admeasuring of vessels you state: “ Where 
the duty is performed outside the limits of the port the collector should collect 
from the parties for whom the service is performed the per diem compensation 
of the customs officer. Although Treasury Decision 37128, dated April 17, 
1917, provides that collectors will charge travel and subsistence expenses, and 
also the per diem compensation of customs officers for services performed under 
article 9 of Treasury Decision 33249 of March 10, 1913, the compensation of 
the admeasurer is not apparently being collected at any of the ports.” 

Treasury Decisions 33249 and 37128 refer specifically to the entry and deliv- 
ery of merchandise at other than the port of entry, under the provisions of 
article 7 of customs regulations and Treasury Decision 33249. 

Vessels are required to be admeasured by customs officers under the provision 
of section 4148, Revised Statutes (p. 9, Navigation Laws, 1927), and section 
7725, Compiled Stautes of 1918 (see also section 7735, Compiled Statutes) which 
reads: 

“ Before any vessel shall be registered, she shall be measured by a surveyor, 
if there be one, or by the person he shall appoint, at the port or place where 
the vessel may be, and if there be none, by such person as the collector of 
the district within which she may be shall appoint.” 

This definite provision of law requiring the collector to admeasure the vessel 
at the port or place where she may be is submitted for your decision, whether 
or not travel expense and per diem compensation should be collected, as re- 
quested in your letter of June 11, 1930. 


The act of June 19, 1886, 24 Stat. 79, provides: 


That on and after July first, eighteen hundred and eighty-six, no fees shall 
be charged or collected by collectors or other officers of customs, or by inspectors 
of steam vessels or shipping commissioners, for the following services to 
vessels of the United States, to wit: Measurement of tonnage and certifying 
the same; issuing of license or granting of certificate of registry, record, or 
enrollment, including all indorsements on the same and bond and oath; * * 


It will be noted that in sections 447, 451, and 456 of the tariff act 
of 1922, 42 Stat. 953, 954, and 955, and in the same numbered sec- 
tions in the tariff act of 1930, 46 Stat. 714, 715, and 716, it is specif- 
ically required that when extra services of the nature therein specified 
are required of customs officers and employees the compensation and 
expenses of the customs officers and employees shall be paid by the 
party for whose benefit they were rendered, and section 524 of the 
tariff act of 1930, 46 Stat. 741, prescribed the disposition to be made 
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of amounts collected for such reimbursable services. Section 4148, 
Revised Statutes, quoted in your submission, providing for the 
measurement of vessels makes no requirement that the compensa- 
tion or expenses necessary thereto be paid by the vessel. Under the 
well-established rule of statutory construction—ewxpressio unius est 
exclusio alterius—the Congress having failed to require reimburse- 
ment for such services, notwithstanding specific requirement for reim- 
bursement for services of custom officers under other circumstances, 
it must be held that neither the compensation nor the expenses of cus- 
toms officers incident to measuring a vessel in accordance with sec- 
tion 4148, Revised Statutes, is chargeable to the vessel. See 16 Comp. 
Dec. 646, 

Any charges raised in the accounts of collectors of customs cover- 
ing compensation or expenses of customs officers in connection with 
the measurement of vessels will be discontinued. 


(A-32682) 


PAY ROLLS—EVIDENCE OF “ NEW,” “ADDITIONAL,” AND “VACANT 
EXISTING ” POSITIONS 


The evidence required on pay rolls incident to the filling of “ new,” or “ addi- 
tional,” or “vacant existing” positions, necessitating a new appointment 
and oath of office, etc., is essential even though there is no change in the 
grade or salary rate of the individual employee affected. 


Comptroller General McCarl to the Secretary of War, November 5, 1930: 


There has been received a letter dated July 15, 1930, from the 
assistant and chief clerk of the War Department, as follows: 


Inclosed herewith for convenient reference are pink copies of notices of 
exceptions prepared by the audit division of your office to payments made on 
payrolls of the War Department by Edwin M. Lawton, disbursing clerk. The 
items marked #8 relate to cases in which there have been changes of allocations 
of positions resulting in the appointment of the occupants to higher or lower 
grades, and the information called for by the auditor is therefore essential and 
will be furnished 

The other items relate to cases affected by actions of the Personnel Classifi- 
cation Board which did not result in any change in grade or salary. When 
there is a change in the duties of an employee such, for instance, as the reassign- 
ment of a grade 3 stenographer from one division to another in a bureau 
although the job remains that of a grade 3 stenographer, the department is 
required to report the change to the Personnel Classification Board on a new 
“job sheet ” in order that the records of the board may be kept up to date. It 
is the custom of the board in such a case to go through the process of reallo- 
eating the position from grade 3 to grade 3, apparently as the simplest way of 
making of record the change in duty. As there is no change in the status of 
the employee the department has not understood that it is necessary in such 
a case to issue a written order creating a new position or to give the employee 
a new “appointment” or to administer to him an oath of office. In such a 
large department with its diversity and varying quantity of duties of good 
administration makes necessary frequent, almost constant, slight changes in 
the duties or locations within a bureau of employees, which do not change their 
grades or the class of work they are doing. The appropriations of the depart- 
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ment are already severely taxed with its necessary work in handling the records 
and pay rolls of employees, and the paper work which would be required to 
order the creation of new positions, make new appointments thereto and ad- 
minister oaths of office because of each such slight change in duties or assign- 
ment will be very burdensome. The department requests that instructions be 
given if practicable dispensing with the requirement for additional information 
called for by these notices of exception in all cases except those in which there 
is a change in grade or salary or the employee is transferred from one appro- 
priation unit to another. 


The items in question have been divided into four groups by the 
assistant and chief clerk, according to notations on the pay rolls, as 
(1) “ Duties changed ( ), Additional position, Duties identical * * *”; 
(2) “ Duties changed ( ) vice * * *”; (3) “Sub. Prof. Gr. 4, $1,860 
to Gr. 6, $2,000, 2/1/30, Reall. recd. 2/14/30”; (4) “CAF-3 $1,740 
to Gr. 3, $1,740, $1,740 Allen. recd. 2/14/30, duties chgd. 2/14/30.” 

The four classes of cases represented by these notations on the pay 
rolls, involve (1) the creation administratively of additional positions 
in the same grade and the appointment, transfer, promotion, or de- 
motion of employees thereto; (2) the appointment or transfer of em- 
ployees from existing positions to other vacant existing positions in the 
same grade and under the same bureau, office, or other appropriation 
unit; (3) the reallocation of existing positions to different grades, 
or the creation administratively of new or additional positions in a 
different grade, and the appointment, transfer, promotion or demo- 
tion of employees thereto; and (4) the creation administratively of 
new positions in the same grade and the appointment or transfer of 
employees thereto. 

Credit for items involved in group (1) Was suspended for “ Date 
of creation and placement of position in grade by administrative office, 
date of appointment, official title of appointing officer, and date of 
oath.” Credit for items involved in groups (2), (3), and (4) were 
suspended for “Date of appointment, official title of appointing 
officer, and date of oath,” reference being made to 9 Comp. Gen. 261. 

Only as to those employees in group 3 is there a change of grade 
and salary rate, and as to these employees only is it conceded by 
the assistant and chief clerk that this office should require evidence 
on the pay rolls of change in personnel. With regard to groups 
(1), (2), and (4), it is contended that the items relate to cases af- 
fected by actions of the Personnel Classification Board, which did 
not result in any change in grade or salary and that “As there is 
no change in the status of the employee, the department has not 
understood that it is necessary in such a case to issue a written order 
creating a new position or to give the employee a new ‘appointment’ 
or to administer to him an oath of office.” 

In 5 Comp. Gen. 202 and 9 Comp. Gen. 101, as distinguished by 
the decision of October 7, 1929, A-28926, the terms “ New ” position 

73175°—31——15 
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and “Additional ” position were defined, and in 9 Comp. Gen. 261, 
there was considered the evidence required to be placed on pay rolls 
for “New” and “Additional ” positions and it was there held: 


If a position is “new” there should appear in the remarks column of the 
pay roll sufficient information to show the action of the Personnel Classification 
Board on the allocation and the date notice thereof was received in the ad- 
ministrative office; also the date of appointment, official title of the appoint- 
ing officer, date of entrance on duty, and date of oath. If the position is 
“additional” there should appear in the remarks column of the pay roll 
sufficient information to show (1) the date of creation and placement in a 
particular grade and class by the administrative office, and (2) reference 
to the position, by name of the incumbent, having identical duties and responsi- 
bilities previously allocated by the Personnel Classification Board in the same 
grade and class and under the same bureau, office, or other appropriation 
unit; also date of appointment, official title of the appointing officer, date 
of entrance on duty, and date of oath. 


The primary question involved is whether this evidence should 
be required when the new or additional positions administratively 
created are in the same grade occupied by the employee prior to 
entering the new or additional position. In decision of June 26, 
1924, 3 Comp. Gen. 1001, 1004, almost the first decision rendered 
under the classification act of 1923, it was held as follows: 

* * * The “grade” is to be considered as the “ position,” appointment 
to which requires an oath of office. Changes of rates of compensation within 
a grade, if there is no change of employment, are not changes of positions 
requiring an oath. On or subsequent to July 1, 1924, when not a matter of 


allocation, an oath will be required upon change of grade and upon change 
of employment, same or different grade. 


Therefore, if the duties of an employee are so materially changed 
as to constitute a change of employment, that is, sufficient to con- 
stitute a different position from the one previously occupied, whether 
it is a vacant existing position, a “new” position requiring the 
original allocation of the Personnel Classification Board, or an 
“ additional” position having duties identical with other existing 
positions in the same grade, not requiring the action of the Person- 
nel Classfication Board, and whether in the same or different grade, 
a new appointment and oath of office is required, and this office 
must be furnished on the pay rolls with such evidence as will show 
exactly the change in personnel status, to authorize allowance of 
credit in the audit of salary payments. 

If there are only “ slight changes in the duties or locations within 
a bureau of employees, which do not change their grades or class of 
work they are doing,” as indicated in your submission, the pay rolls 
should not indicate any change in the status of the personnel involved. 
However, if the changes are such as to require reporting to the 
Personnel Classification Board, either for record purposes or action, 
it would seem that there has been such a change of duties as to in- 
volve a change of employment or position requiring pay-roll nota- 
tions, whether in the same or different grade. 
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In this instance, the suspensions were proper but credit will be 
allowed for the items if and when the evidence as to class 3 is 
furnished, but hereafter the evidence or notation on the pay rolls 
from the War Department should be furnished in all cases where 
required under this decision and the prior decisions herein cited. 


(A-34067) 


MEDICAL AND HOSPITAL TREATMENT—NAVAL OFFICER ON LEAVE 


Where an officer of the Navy, who was directed to make a change of station and 
was granted a delay en route, such delay to count as leave, was injured in 
an automobile accident after leaving his old station, he was in a leave 
status, notwithstanding that he may have been traveling in the general 
direction of the prospective future duty station, and payment of civilian 
hospital and medical treatment incurred incident to such injury is pro- 
hibited by section 1586 of the Revised Statutes. 


Comptroller General McCarl to the Secretary of the Navy, November 10, 1930: 
There has been received your third indorsement dated November 
3, 1930, requesting decision whether Lieut. (Junior Grade) Donald A. 
Crandell, United States Navy, is entitled to reimbursement in the 
amount of $281.25 for expenses incurred for civilian medical and 
hospital treatment by reason of injuries received July 2, 1930, in 
an automobile accident, under the conditions hereinafter stated. 
Despatch orders dated June 28, 1930, directed that Lieutenant 
Crandell be detached from duty and station at the naval air station, 
Pensacola, Fla., and that he proceed to San Diego; Calif., and report 
to the commanding officer of the U. S. S. Nevada for duty. He 
was authorized to delay until August 5, 1930, in reporting in obedi- 
ence to these orders. It is stated that these orders were delivered 
to the officer on July 2, 1930, and that on the same date he left 
Pensacola by automobile. At about 10 p. m. on the same day his 
automobile collided with a heavy truck parked on the Birmingham- 
Montgomery Highway 1 mile south of Verbena, Ala. As a result 
of the collision the officer sustained a broken leg and minor cuts and 
bruises. He was taken to Central Alabama Hospital, Clanton, Ala., 
where he remained under treatment until August 9, 1930, on which 
date he proceeded to United States Naval Hospital, Washington, 
D. C., at his own expense, pursuant to despatch orders of August 7, 
1930, which revoked the orders of June 28, 1930, and directed him 
to return to Pensacola and report to the commandant, naval air 
station, for treatment in the United States Naval Hospital, but 
granting permission, should he so desire, to proceed to United States 
Naval Hospital, Washington, D. C., at his personal expense. The 
claim is for reimbursement of $213.25 shown by five receipted bills 
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to have been paid Central Alabama Hospital and $75, shown by 
receipted bill to have been paid Dr. V. J. Gragg, for professional 
services, and is made on the basis that the officer at the time of the 
accident was on a duty status traveling under orders from Pensacola, 
Fla., to U. S. S. Nevada for duty. 

The established rule is that where an officer is directed to make a 
change of station and is granted a delay en route, such delay to count 
as leave, he is privileged to spend his leave where he pleases, and 
that there is no requirement to perform travel otherwise than at 
such time as would enable him to report at his new duty station 
after expiration of the leave granted and that travel performed 
while on leave is incident to the leave, notwithstanding that it may 
have been in the general direction of a prospective future duty sta- 
tion. 2 Comp. Gen. 638; 8 id. 524; 9 id. 315; A-31206, May 2, 1930. 
Giving application to this rule, Lieutenant Crandell was traveling 
incident to leave when injured and the payment of civilian hospital 
and medical treatment incurred incident to such injury is pro- 
hibited by section 1586, Revised Statutes. 10 Comp. Gen. 40; 7 id. 
314. Answering your question specifically, you are advised that 
reimbursement. to Lieutenant Crandell for expenses incurred for 
civilian medical and hospital treatment incident to injury incurred 
July 2, 1930, is not authorized. 


(A-34028) 


TREASURY DEPARTMENT—AUTHORITY OF CHIEF CLERK TO SIGN 
OFFICIAL DOCUMENTS 


Under the provisions of section 1 of the act of March 3, 1917, 39 Stat. 1083, as 
amended, the chief clerk of the Treasury Department is authorized to sign 
official documents and papers only when the Secretary, the Undersecretary, 
and the Assistant Secretaries are temporarily absent. There should follow 
the designation “chief clerk,” after the signature, the words, “in the 
temporary absence of the Secretary, the Undersecretary, and the Assistant 
Secretaries.” 


Comptroller General McCarl to the Secretary of the Treasury, November 12, 

1930: 

There was submitted for preaudit a voucher stated in favor of 
Robert E. Greene, special employee of the Bureau of Narcotics. 
The voucher is supported by a copy of what purports to be an 
appointment addressed to the payee and signed by “F. A. Birgfeld, 
Chief Clerk.” 

The voucher was returned without certification for the reason 
that the payee’s appointment was signed by the chief clerk, and 
there did not appear to be any authority for the chief clerk of the 
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Treasury Department to sign such official documents. The voucher 
was returned to this office with a notation on the preaudit difference 
statement calling attention to letter of February 4, 1930, from the 
Secretary of the Treasury to the Comptroller General in the matter 
of the claim of the Moore Dry Dock Co. for $44.07, withheld as 
liquidated damages under a contract with the Coast Guard. The 
voucher in support of the claim in that case showed that the 
damages had been remitted “ By direction of the Secretary, F. A. 
Birgfeld, Chief Clerk.” The claim was returned to the Treasury 
Department for consideration by the Secretary or an Assistant 
Secretary. The letter of February 4, 1930, referred to, was in reply 
to the letter returning that claim to the Treasury Department and 
stated that the signing by Mr. Birgfeld, chief clerk, was during 
the temporary absence of the Secretary, the Undersecretary, and 
the Assistant Secretaries and was pursuant to section 1 of the act 
of March 3, 1917, 39 Stat. 1083, as amended, which provides as 
follows : 

The chief clerk and superintendent of the Treasury Department shall be the 
chief executive officer of the department, and may be designated by the Secre- 
tary of the Treasury to sign official papers and documents during the tem- 


porary absence of the Secretary, Undersecretary, and Assistant Secretaries of 
the department. ; 


There was attached to the letter of February 4, 1930, a copy of a 
letter dated August 9, 1926, to Mr. F. A. Birgfeld, chief clerk, signed 
by the Acting Secretary of the Treasury, as follows: 


Referring to your designation effective January 1, 1924, to sign official papers 
and documents during the temporary absence of the Secretary, the Under- 
secretary, and the Assistant Secretaries of the Treasury, you are hereby directed 
when so signing to do so in the following form: 

“By direction of the Secretary (signature), Chief Clerk.” 

Under the statute quoted, and the designation of the Secretary pur- 
suant thereto, the chief clerk of the Treasury Department has author- 
ity to sign official documents and papers, including appointments, pro- 
vided the Secretary, the Undersecretary, and the Assistant Secretaries 
are temporarily absent and he signs in the form directed in the letter 
of August 9, 1926, swpra. But the beginning of a letter or paper 
with the words “ By direction of the Secretary,” and the signing 
merely as chief clerk, is not a compliance with the requirement. 

In the present case if at the time the chief clerk signed the ap- 
pointment the Secretary, the Undersecretary, and the Assistant Sec- 
retaries were temporarily absent, and you will so advise this office, 
the legality of the appointment will not be further questioned. But, 
hereafter, when the chief clerk signs documents and papers which he 
is authorized to sign only when the Secretary, the Undersecretary, 
and the Assistant Secretaries are temporarily absent, there should fol- 
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low the designation “chief clerk,” after the signature, the words “ in 
the temporary absence of the Secretary, the Undersecretary, and the 
Assistant Secretaries.” 


(A-33146) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—NAVAL ESTABLISHMENT EMPLOYEES 


Section 2 of fhe act of July 3, 1930, 46 Stat. 1005, constitutes the only statutory 
authority for fixing the salary rates of employees carried under Group 4-B, 
including drafting groups, in the schedule of wages for civil employees 
under the Naval Establishment, and not later than January 1, 1931, the 
salary rates of all such employees are required to be adjusted from a per 
diem to an annual basis and within grades or salary ranges, and at the 
specific rates, prescribed in the schedules appearing in the classification 
act. 


Comptroller General McCarl to the Secretary of the Navy, November 13, 1930: 


There has been received your letter of September 10, 1930, request- 
ing decision on a matter presented in the following letter, dated 


August 20, 1930, signed by five supervisory draftsmen employed in 
the Norfolk Navy Yard: , 


1. The Navy Department, in applying the Brookhart Salary Act to the 
draftsmen of the field service, has awarded to supervising draftsmen at $11.90 
per diem, two salary steps of $100 each, as stated in paragraph 6 of reference 
(b). 
2. The undersigned draftsmen of the class mentioned above, claim that the 
action of the Navy Department with respect to them is not in accord with the 
decision of the Comptroller General in reference (c), and claim that the two 
salary steps to which they are entitled are one step of $100 and one step 
of $200. 

3. The annual pay of supervising draftsmen at $11.90 is $3,724.70, and they 
claim that this pay places them in such a relative standing in the salary rates, 
that, while the first salary step is $100, the award of a second salary step of 
$100 constitutes an award of a salary step that does not exist. 

4. Attention is invited to the fact that the acts involved do no specify the 
salary steps. They name the salary rates, and each salary step between suc- 
cessive salary rates is found only by computation. To find the first salary 
step for the supervising draftsmen at $3,724.70, this pay must be compared 
with the nearest salary rates, which are $3,700 and $3,800. It is found that 
the corresponding salary step is $100, and it is also found that no further step 
of $100 can be awarded, as the pay has now advanced to a new salary rate for 
which the corresponding salary step is $200. 

5. It is claimed that to deprive an employee of his relative standing in the 
salary rates, as is done by the department in references (a) and (b), is to 
deprive him of the principal benefit to which he is entitled, which is that of 
receiving the larger salary steps as his salary rate advances, and to further 
deprive him of the benefit due to his standing on July 3, 1930, as awarded him 
by the Comptroller General in reference (c). 

6. It is clear from the decision in reference (c) and from actual cases, that 
had the supervising draftsmen received one salary step of $100 under the Welch 
Act, they would now receive without question one additional step of $200 under 
the Brookhart Act, for the reason that the first-named step would have resulted 
in annual pay fixing, on July 3, 1930, the second salary steps claimed, without 
reference to the question of allocation. The undersigned claim that the fact 
that no salary step was received under the Welch Act, and the fact that the two 
steps to which they are entitled are now awarded simultaneously, has no adverse 
effect, either in equity or law, on the total amount awarded. 





DECISIONS OF THE COMPTROLLER GENERAL 217 


With reference to the matter you state: 


The claimants are draftsmen in the field service of the Navy Department, who 
were excluded from the provisions of the Welch Act, but were specifically in- 
cluded in the provisions of the Brookhart Act and are, therefore, entitled to an 
increase in salary equivalent to two steps. The department did not allocate 
draftsmen in the field service of the department to the grades or salary rates 
in the classification act of 1923 under the provisions of the act of December 6, 
1924. In view of the fact that the claimants are paid per diem rates it was 
necessary for the department to fix the steps for increases under the Brookhart 
Act at the nearest per diem multiple of the number of hours worked, namely, 
seven, in compliance with the decision of the Comptroller General of February 
7, 1927. equivalent to the $100 and $200 steps in the classification act of 1923, as 
amended by the Welch Act and the Brookhart Act. The department fixed $0.63 
per diem, which multiplied by 313 (number of working days in a year) equals 
$197.19, as the nearest multiple of seven cents equivalent to two $100 steps; 
and $1.26 per diem or $394.38 per annum as the nearest multiple of seven cents 
equivalent to two $200 steps. 

As the $200 steps in grades P-4 and CAF-11 of the classification act, as 
amended, begin with the $3,800 rate, the department used that rate as the divid- 
ing line between $100 and $200 increments and applied two $100 steps ($0.63 per 
diem) to draftsmen rates under $3,800 per annum and two $200 steps to those 
rates above $3,800 per annum. The claimants hold that they should have had 
a one step increase of $100 added to their rate of $11.90 per diem ($3,724.70 per 
annum) and a $200 step superimposed. The department holds that, in the 
absence of grade allocation, an equivalent of two $100 steps should be added to 
the rate of pay held by the claimants on July 2, 1930, which was done. 


The last paragraph of section 1 and all of section 2 of the Brook- 
hart Salary Act of July 3, 1930, 46 Stat. 1004, provide as follows: 


The heads of the several executive departments and independent establish- 
ments of the Government whose duty it is to carry into effect the provisions 
of this act are hercby directed to so administer the same that employees whose 
positions are in the grades affected hereby, who were in said positions on June 
30, 1928, and who, under the act of May 28, 1928 (U. S. C., Supp. 3, title 5, 
sec. 673), did not receive an increase in salary the equivalent of two steps or 
salary rates in their respective grades shall be given such additional step or 
steps or salary rate or rates, within the grade, as may be necessary to equal 
such increase: Provided, That nothing herein shall prevent or operate to revoke 
the promotion or allocation for an employee to a higher salary rate or grade: 
Provided further, That nothing contained in this act shall operate to decrease 
the pay of any present employee, nor deprive any employee of any advancement 
authorized by law for which funds are available. 

Sec. 2. The heads of the several executive departments and independent estab- 
lishments are authorized and directed to adjust the compensation of certain 
civilian positions in the field services, the compensation of which was adjusted 
by the act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
practicable, to the rates established by the act of May 28, 1928 (U. 8S. C., Supp. 
8, title 5, sec. 673), and by this act for positions in the departmental services 
in the District of Columbia: Provided, That the terms of this act shall apply 
to employees carried under Group 4—B, including drafting groups, in the schedule 
of wages for civil employees under the Naval Establishment, notwithstanding 
the fact that the compensation of such employees was not adjusted by the act 
of December 6, 1924 (43 Stat. 604), or the act of May 28, 1928 (U. S. C., Supp. 3, 
title 5, sec. 673). 


In decision of June 27, 1928, 7 Comp. Gen. 828, this office held as 
follows (quoting from the syllabus) : 


The provision of section 3 of the act of May 28, 1928, 45 Stat. 785, authorizing 
the adjustment of salary rates of certain field positions to correspond so far 
as practicable to the rates established by said act for positions in the depart- 
mental service in the District of Columbia, is not applicable to positions in the 
field service of the Naval Hstablishment, the salary rates of which have hereto- 
fore been fixed in accordance with the provisions of the acts of July 16, 1862, 12 





218 DECISIONS OF THE COMPTROLLER GENERAL 


Stat. 587, and March 3, 1909, 35 Stat. 754, but is applicable only to field posi- 
tions under the Naval Establishment which have heretofore been fixed, or 
authorized to be fixed, administratively, under the act of December 6, 1924, 
43 Stat. 704. 


Section 2 of the Brookhart Salary Act, supra, applicable to the 
field services, reenacts the provisions of section 3 of the Welch Act 
and similar provisions in prior annual appropriation acts in which 
certain navy yard employees were not included, the Congress now 
making the requirements mandatory rather than discretionary as 
under the Welch Act (10 Comp. Gen. 20, 25), and expressly including 
“employees carried under Group 4-B, including drafting groups, 
in the schedule of wages for civil employees under the Naval Estab- 
lishment, notwithstanding the fact that the compensation of such 
employees was not adjusted by the act of December 6, 1924 (43 Stat. 
704), or the act of May 28, 1928 (U.S. C., Supp. 3, title 5, sec. 673).” 
Hence, the clear purpose and intent of the proviso to section 2 of 
the Brookhart Salary Act is to extend the same modified classifica- 
tion requirements made applicable to other field services by the 
Welch Act, and prior annual statutes, to the classes of civil em- 
ployees under the Naval Establishment mentioned therein. 

Earlier decisions by this office have announced general principles 
for applying the provisions of the act of December 6, 1924, 43 Stat. 
704, and subsequent statutes, authorizing the heads of departments 


to adjust the compensation rates of field employees to correspond, 
so far as may be practicable, to rates established by the classification 
act for positions in the departmental services in the District of 
Columbia. In decision of January 22, 1925, 4 Comp. Gen. 625, 626, 
it was stated as follows: 


The schedule of salaries provided in the classification act of 1923, prior to 
the passage of the act of December 6, 1924, was only applicable to personal 
services in the District of Columbia. The effect of the latter act is not to 
extend the provisions of the classification act absolutely and permanently to the 
field force, but to enable the heads of departments and independent establish- 
ments to adjust the rates of compensation in certain field services to correspond 
with the rates fixed by the classification act so far as practicable for the fiscal 
year 1925. * * 

The duties and ld ig of a position will determine the class to which 
such position belongs and the grade to which it should be allocated, regardless 
of whether the position is to be filled by presidential appointment or other- 
wise. 4 Comp. Gen. 326. After determining the corresponding grade under 
the classification act to which a given field service position should be allocated, 
the salary of the person holding said position should then be fixed in. ‘accord- 
ance with the rules laid down in section 6 of the classification act. * 


See, also, decision of December 2, 1929, 9 Comp. Gen. 229, 231, 
construing section 3 of the Welch Act, wherein it was stated as 
follows: 


* * * By said act all positions are required to be placed or allocated by 
the administrative office in certain grades with a definite range of salary rates 
corresponding with the grade and salary range fixed by the classification act 
as amended for the same or similar positions in the District of Columbia, 
as near as may be practicable. If there are no positions in the District of 
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Columbia corresponding identically with certain positions in the Lighthouse 
Service, the position must nevertheless be placed or allocated in a definite 
grade and the salary rates fixed for the positions must be at one of the salary 
rates prescribed in the range for the grade. Increases or decreases in compen- 
sation may be only at a salary rate prescribed for the same grade, unless for 
good cause shown the position is replaced or reallocated by the administrative 
office in another grade. * * * 


See, also, 4 Comp. Gen. 1077; 5 id. 235. The principles for apply- 
ing section 3 of the Welch Act and section 2 of the Brookhart Salary 
Act, with the exception that the rates have been changed and the 
requirements are mandatory, are the same as stated in the prior 
decisions under the earlier laws. 

There are no per diem salary rates in the schedules prescribed by 
the original classification act or any of its amendments, and, accord- 
ingly, no per diem salary rates may be fixed for employees to whom 
section 2 of the Brookhart Salary Act applies. 4 Comp. Gen. 374; 
5 id. 567, 569. See, particularly, decision of September 29, 1930, 
A-33061, applicable to the mint service, wherein it was stated : 

Even if sufficient evidence were presented to justify bringing these mint 
service employees within the exceptions of section 5 of the classification act and 
otherwise within the terms of that statute as extended to the field service, their 
salary rates would be required to be adjusted on an annual basis with no 
overtime pay, etc., unless otherwise specifically provided by statute. See 4 Comp. 
Gen. 374. 

Per diem rates were authorized in the case of consulting engineers, 
field experts, temporary or seasonal employees and other employees 
working for short periods who were not a part of the regular force 
of employees. 3 Comp. Gen. 877; 4 id. 755; 5 id. 73; id. 136; id. 231; 
id. 303; 8 id. 379. However, these decisions required that the per 
diem rate be computed on the basis of a per annum rate with 360 
days to the year and it was not recognized that the regular force of 
employees might be paid on a per diem basis. 

Therefore, it must be held that section 2 of the Brookhart Salary 
Act is now the only statutory authority for fixing the salary rates of 
employees under the Naval Establishment therein mentioned, and, 
with respect to those employees, supersedes the act of July 16, 1862, 
12 Stat. 587, and so much of the act of March 3, 1909, 35 Stat. 754, 
as grants an electiqn to the Secretary of the Navy to fix rates of pay 
on a per diem basis for those employees in the clerical, drafting, 
inspection, and messenger force as are included in Group 4-B. 

You are advised, therefore, that as soon as practicable and not later 
than January 1, 1931, which, it is understood, will be the date of 
issuance of any new schedule of wages for the calendar year 1931, 
the salary rates of all employees affected hereby are required to be 
adjusted, under the principles above stated from prior decisions, to an 
annual basis and within grades or salary ranges and at the specific 
rates prescribed in the schedules appearing in the classification act. 
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It is suggested that the field survey made by the Personnel Classifi- 
cation Board might be helpful in this connection in so far as the same 
covers the employees affected thereby. 

Particular attention is invited to the saving clause against reduc- 
tions in compensation, appearing in the last proviso to paragraph 
from section 1 of the Brookhart Salary Act above quoted. A similar 
saving clause appeared in the Welch Act which was held to be ap- 
plicable to the field service. 8 Comp. Gen. 154; id. 279. Of course, 
the saving clause in the Brookhart Salary Act would be effective only 
from its date, to wit, July 3, 1930. 

Current salary rates on a per diem basis will not be questioned 
in the audit prior to January 1, 1931. 


(A-33745) 
FEES—CERTIFICATION OF CONSULAR INVOICES—REFUNDS 


Where a shipper regularly requested certification of a consular invoice and the 
service was rendered by the consular officer in good faith and without 
defect or irregularity, refund of the fee collected for such certification 
is not authorized upon the ground that the class of the merchandise was 
such that a consular invoice was not necessary. The burden of determining 
in the first instance whether a consular invoice may be necessary to the 
entry of a particular lot of merchandise rests upon the shipper and not 
on the consular officer. 


Comptroller General McCarl to the Secretary of State, November 13, 1930: 
Reference is made to your letter of October 10, 1930, requesting 
decision whether refund is authorized of fees paid by individuals 
and firms for the certification of consular invoices covering shipments 
of certain classes of merchandise imported into the United States 
on or after August 16, 1930, the effective date of regulations promul- 
gated in Treasury Decision No. 44179, August 5, 1930, which, inter 
alia, waive the requirement for the production of consular invoices 
on merchandise unconditionally free of duty, or subject only to a 
specific rate of duty not dependent on value, where the certifications 
were regularly requested by the shippers and the services were 
rendered by the consular officers in good faith and without defect. 
Section 481 of the tariff act of 1930, approved June 17, 1930, 46 
Stat, 590, 719, sets forth the information required to be shown on all 
invoices of merchandise to be imported into the United States. Sec- 
tion 482 of said act relates to the certification of invoices and requires 
that every invoice covering merchandise exceeding $100 in value 
intended for importation into the United States shall, at or before 
the time of shipment, or as soon thereafter as conditions will permit, 
be produced for certification to the appropriate consular officer of 
the United States, or other designated officer, and that such invoices 
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shall be certified in accordance with the provisions of existing law. 
Section 484, subdivision (b), provides, with certain exceptions, that 
no merchandise shall be admitted to entry under the provisions of 
this section without the production of a certified invoice therefor 
but that the Secretary of the Treasury may, by regulations, provide 
for such exceptions from the requirements of this subdivision as he 
deems advisable. Pursuant to authority conferred in these sections 
the Secretary of the Treasury issued regulations, in Treasury Deci- 
sion 44179, under date of August 5, 1930, to be effective as to 
merchandise imported on and after August 16, 1930, covering the 
invoicing of imported merchandise, in which it is provided, among 
other things, that consular invoices will not be required on certain 
classes of merchandise therein set forth, as follows: 


(11) Merchandise over $100 in value, unconditionally free or subject only 
to a specific rate of duty not dependent on value when a simple inspection or 
cursory examination is sufficient to determine the classification of such 
merchandédse, provided the commercial or pro forma invoice presented with 
the entry shall be sworn to as correct and true in every respect and shall 
set forth all the necessary information for customs and statistical purposes. 
If because of doubt as to classification at time of entry a bond was required 
for the production of a consular invoice, the bond may be canceled if the 
subsequent report of the appraiser shows that the merchandise is free of duty or 
that the duty is not dependent on value. 


While consular officers are instructed to supply such information 
as may be available on the probable classification, i. e., dutiability 
of any merchandise, they are not authorized or required by law to 
decide upon such classification of merchandise intended for entry 
into the United States. See Executive order of July 3, 1928, and 
paragraph 698, consular regulations. The quoted Treasury regula- 
tion itself contemplates cases of doubt thereunder as to classification, 
to be determined by customs officials upon entry of the merchandise. 
Neither the provisions of the tariff act nor the Treasury regula- 
tions impose any duty on the consular officer to determine whether 
merchandise is of a character for which a certified invoice may be 
required for entry into the United States, and, apparently, such 
officer would have no authority to refuse certification of an invoice 
duly presented to him for certification, merely because, in his opinion, 
the particular merchandise might be of a classification entitled to 
entry into the United States without the production of a certified 
invoice. In this respect the situation is different from that where 
the invoice shows on its face that certification is not required, as, 
for instance, where the value is less than $100, or where the United 
States is the consignee, as to which it has been held that fees 
collected for certification may be refunded. 

Decisions of the accounting officers involving the refund of con- 
sular fees for services rendered have held that such fees are author- 
ized to be refunded only where there has been a defect in the service 
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performed by the consular officer or where, for any reason, the 
services have been improperly rendered. See 1 Comp. Gen. 267. 
The burden of determining in the first instance whether a certified 
invoice may be necessary to the entry of a particular lot of merchan- 
dise would appear to rest on the shipper, and not on the- consular 
officer, and the fact that after such certification is secured it develops 
that a certified invoice may not have been necessary for entry of the 
particular character of merchandise, does not render defective or 
improper the service of certification requested of and rendered by 
the consular officer, or justify the refunding of the fees, fixed pur- 
suant to law, collected for such service so rendered without defect or 
irregularity. 

Furthermore, the shipper has received in such cases a substantial 
benefit from the certificatien, in that he is saved the necessity and 
expense of having the commercial or pro forma invoice sworn to, as 
required by the regulations in question where a consular invoice is 
not secured. Having received this benefit, he is not in a position to 
demand a refund of the fee collected, nor is his position in this 
respect changed by the fact that he was ignorant of the regulation 
waiving the necessity for consular invoices for certain classes of 
merchandise. 

Accordingly, you are advised that refund of fees collected under 
the circumstances stated is not authorized. 


(A-33148) 
TRAVELING EXPENSES—DUTY EN ROUTE TO FIRST DUTY STATION 





A newly appointed employee required to perform temporary duty before report- 
ing to his first official duty station may be reimbursed for additional sub- 
sistence and transportation expenses incurred by reason of such temporary 
duty, including, if administratively authorized, a per diem in lieu of 
subsistence expenses for any additional travel time involved and for the 
temporary duty only to the extent that the expenses incurred are in excess 
of the expenses which would have been incurred by the appointee in going 
directly from his home to the place fixed as his first post of duty. 


Comptroller General McCar] to the Attorney General, November 15, 1930: 

I have your letter of October 30, 1930 (J. W. G.), requesting fur- 
ther consideration of decision A-33148, 10 Comp. Gen. 184, dated 
October 24, 1930, in reference to credit for payments made on the 
travel expense vouchers of 16 newly appointed special agents 
and accountants of the bureau of investigation, Department of 
Justice, wherein it was held that the employees by first reporting to 
Washington for instructions, etc., did not thereby become entitled 
to travel expenses in proceeding from Washington to their first duty 
stations in the field. 
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Your letter is in part as follows: 


The agents and accountants whose expense vouchers were under considera- 
tion were newly appointed employees who came to Washington, at their own 
expense, and remained in Washington, at their own expense, for about three 
weeks, for a training course conducted by the bureau of investigation. Their 
headquarters were temporarily fixed at Washington and following the period 
of training they were assigned to field duty stations and their expenses of 
travel and subsistence to said stations were allowed, such expenses in con- 
nection with change of headquarters being for the benefit of the Government, 
and not for the personal convenience of the employee, and being allowable 
under a provision contained in the annual Treasury Department appropriation 
act for the fiscal year 1930, 45 Stat. 1055. 

It is understood from your letter of October 24th, that a newly appointed 
employee who is directed to perform certain duties in Washington is entitled 
to salary and subsistence during the period he is performing such service away 
from his regular post of duty, and to the necessary and proper additional travel- 
ing expenses caused solely by the deviation or stop-over to perform official 
duty in Washington, but your attention is invited to the fact that if this 
procedure is followed in connection with the newly appointed agents and 
accountants who are brought to Washington for a period of training and 
instruction, lasting approximately three weeks, that the amounts which would 
be due them for subsistence, at the rate of $6.00 per day each, would more 
than offset their traveling and subsistence expenses in reporting to the field 
station. The procedure heretofore followed by the department appears to be 
a more economical one for the Government, the agents and accountants being 
temporarily appointed with headquarters at Washington, and of course 
no per diems in lieu of subsistence are allowed while they ure detained in 
Washington for official duty, as indicated above. When these agents and 
accountants are appointed it is not known to what field station they will be 
assigned, and their field assignments are not determined until after their capa- 
bilities are ascertained during the course of training and instruction. It 
therefore seems to be better administrative procedure to fix their headquarters 
temporarily in Washington, until assigned to a field station, and that they 
be considered in a travel status upon leaving Washington for the field station 
to which assigned. 


Careful consideration has been given to your‘statement in con- 
nection with the travel expense vouchers of these agents and ac- 
countants, particularly with reference to the provisions of section 2 
of the act of December 20, 1928, 45 Stat. 1055, and the asserted 
economy of reimbursing persons, appointed for field duty and de- 
tailed to Washington for instructions, for traveling expenses from 
Washington to their respective first duty stations, rather than pay- 
ing them subsistence allowance for the period of instruction at 
Washington. 

The provision cited permits the payment from appropriations for 
the fiscal year 1930 of the expenses ef travel of employees “on 
transfer from one official station to another” when authorized by 
the head of the department, etc., and has no apparent application 
to the present matter for the reason that the employees were not 
“transferred ” from one official station to another, within the con- 
templation of that act, but, in effect, were en route to their first 
official duty stations. Their status in this respect was not changed 
by the fact that they were required to come to Washington (or to 
remain temporarily in Washington after appointment here) for 
special instructions before proceeding to the subsequently designated 
field stations to perform the duties for which they were appointed. 
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The general rule involved is well established and of long standing 
and the principle thereof may not be disregarded on the ground that 
a different rule might prove more economical in particular cases. 
In this connection it may be observed that under the provisions of 
the subsistence expense act of 1926, 44 Stat. 688, and paragraph 45 
of the Standardized Government Travel Regulations, the matter 
of limiting in advance the amount an employee may be reimbursed 
for actual expenses of subsistence, or paid a per diem in lieu thereof 
while an temporary duty, is within the administrative discretion 
of the official authorized to issue the travel orders, and, if it be con- 
sidered that the allowance of a per diem of $6 while receiving in- 
structions at Washington is excessive in view of all the circumstances 
involved in cases like those here presented, it would seem that, so 
far as economy is concerned, there would be for consideration the 
reduction of the per diem rate or the limitation of the amount of 
actual expenses to be reimbursed, rather than, as proposed, the sub- 
stitution of payment of unauthorized travel expenses to the first duty 
station in lieu of payment of any subsistence expenses for the 
temporary duty en route. 

The rule is that upon appointment an employee must pay all of 
his own expenses, both subsistence and transportation, in reporting 
to his first official duty station. Where, as here, he is required to 
perform temporary duty en route, he may be reimbursed for the 
additional subsistence and transportation expenses imposed on him 
by being required to proceed to some point other than his first offi- 
cial duty station for such temporary duty, including, if administra- 
tively authorized, a per diem in lieu of subsistence expenses for the 
additional travel time involved and the temporary duty. He is not 
relieved, however, of the expense that he otherwise would have 
incurred for transportation and subsistence in reporting directly to 
his first duty station, and, consequently, may be reimbursed only to 
the extent that the expenses incurred are in excess of the expenses 
which would have been incurred by the employee in going directly 
from his home to the place finally fixed for his post of duty. 

In view of the fact, in the present case, that apparently no orders 
were issued authorizing or limiting per diem or actual expenses of 
the 16 agents in question for temporary duty at Washington, and as 
such agents apparently paid their own way to Washington, credit 
will be allowed in the disbursing officer’s accounts for payments of 
travel and subsistence expenses from Washington to the first duty 
stations, to the extent that such payments, including cost of trans- 
portation, are not in excess of the amount it would have cost the 
Government for per diem at the rate of $6 a day for such temporary 
duty en route, plus the amount of any additional transportation 
expenses which would have been imposed on the employee by reason 
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of having to report to Washington for instructions rather than 
reporting direct to the first official duty station. 


(A-34116) 
RETIREMENT—SET-OFF—DISTRICT OF COLUMBIA 


The amount to the credit of a former employee of the District of Columbia in 
the civil retirement fund may be withheld and applied in liquidation of a 
debt due the District of Columbia from said employee. 


Decision by Comptroller General McCarl, November 17, 1930: 

There has been presented to this office for consideration the claim 
of Grover C. McCaulley for refund of retirement deductions made 
from his salary as an inspector of licenses, License Bureau, District 
of Columbia, up to August 1, 1930, the date of his discharge from 
the service. 

It appears that the Acting Commissioner of Pensions has deter- 
mined that there is to the credit of claimant on account of retirement 
deductions made under the provisions of the acts of July 3, 1926, 
44 Stat. 904, and May 29, 1930, 46 Stat. 468, the sum of $490.05, 
against which the District of Columbia has set up a claim for $150 
to cover the amount of miscellaneous license fees alleged to have 
been embezzled by him. 

The following report dated November 8, 1930, has been received 
from the Auditor for the District of Columbia: 

Receipt is acknowledged of your letter of November 7, 1930, (Re: COL 311500 
A-$4116), relative to a settlement of the claim of the District of Columbia of 
$150.00 against the amount of deposit in the civil retirement fund to the credit 
of Grover C. McCaulley, a former employee of the License Bureau, said amount 
being the amount claimed to have been embezzled by him for six employment 
agency licenses in the amount of $25.00 each. 

You are advised that the records of the district attorney’s office indicate that 
Mr. McCaulley was indicted by the grand jury on October 21, 1930, criminal 
cause No. 50013, and is now being detained in the District Jail pending trial. 

There are in the possession of the police authorities, I am told, six employ- 
ment licenses for which a fee of $25.00 each had been paid to Mr. McCaulley, 
and the records of this office indicate that the amount was not paid to the 
collector of taxes. I am further advised by the superintendent of licenses that 


Mr. McCaulley admitted to him that he had converted the funds to his own 
personal use. 


Under date of November 7, 1930, the Acting Commissioner of 
Pensions forwarded a letter signed by Grover C. McCaulley, con- 
senting to the deduction of $150 from the amount otherwise due him 
as refund of retirement deductions, on account of the claim of the 
District of Columbia. 

It is well settled that an amount due the United States may be set 
off against an amount otherwise due claimant from the United 
States. See 1 Comp. Gen. 605, and the decisions therein cited. This 
principle has been applied consistently in cases involving claims filed 
by various departments of the Government against the amount on 
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deposit to the credit of employees of the United States Government 
in the civil retirement fund. 8 Comp. Gen. 98; id. 826; id. 878; 4 éd. 
112; id. 521; 5 id. 688; id. 982; 6 id. 515; 7 id. 308. 

In all of the cited cases, there was involved a former employee of 
the United States Government who was indebted to that Govern- 
ment. The instant case differs in that the former employee was 
under the District of Columbia government, and is indebted to that 
government. But the relationship between the District government 
and the Federal Government is such that no distinction, in the mat- 
ter of the application of retirement credits, need be made between 
debts due the United States and debts due the District of Columbia, 
particularly, where, as in this case, the money to the employee’s credit 
in the civil retirement fund accrued as the result of service as an 
employee under the District of Columbia government. 

Accordingly, the claim of the District of Columbia may be allowed 
in the sum of $150, and that amount withheld from the amount other- 
wise due claimant on account of retirement deductions and paid to 
the Treasurer of the United States for deposit to the credit of the 
proper fund, and to cancel the indebtedness of the claimant, and the 
balance may be paid to the claimant if otherwise legal and proper. 


(A-33287) 


RETIREMENT—DEDUCTIONS—WITHHOLDING OF $1 PER MONTH OR 
MAJOR FRACTION THEREOF 


The words “major fraction thereof” appearing in section 12 (a) of the civil 
retirement act, as amended by the act of May 29, 1930, 46 Stat. 476, 
requiring the withholding of credit from the individual accounts of retire- 
ment deductions of “$1 per month or major fraction thereof” has 
reference to the major fraction of a month and not to the major fraction 
of $1. 

The withholding of credit of $1 per month or major fraction thereof from the 
individual accounts of retirement deductions, under section 12 (a) of 
the civil retirement act, as amended by the act of May 29, 1930, 46 Stat. 
476, should be based on the calendar or fiscal month rather than the 
service month, and only when the employee is in a pay status. The $1 
should not be withheld from the refund of retirement deductions to an 
employee who only serves the minor fraction of two successive calendar 
months and resigns. Credit for the $1 should not be withheld from the 
individual account of retirement deductions for any calendar month 
during the major fraction of which the employee is in a nonpay status. 

If an employee serves for a major fraction of a month and the total retire- 
ment deductions amount to less than $1, the total amount deducted will 
go to the credit of the retirement fund without any credit to the 
employee’s individual account. If the amount deducted is in excess of $1, 
an amount equal to such excess would be credited to the individual 
account. 


Comptroller General McCarl to the president of the Civil Service Commission, 
November 19, 1930: 
There has been received your letter of August 30, 1930, requesting 
my decision of certain questions arising under the amendatory retire- 
ment act of May 29, 1930, 46 Stat. 476, as follows: 
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Section 12(a) of the act approved May 29, 1930 (46 Stat. 476), amending the 
retirement act, is as follows: 

“Under such regulations as may be prescribed by the Civil Service Commis- 
sion the amounts deducted and withheld from the basic salary, pay, or com- 
pensation of each employee for credit to the ‘civil-service retirement and dis- 
ability fund,’ created by the Act of May 22, 1920, covering service during the 
period from August 1, 1920, to the effective date of this Act, shall be credited 
to an individual account of such employee, to be maintained by the department 
or office by which he is employed and the amounts deducted and withheld from 
the basic salary, pay, or compensation of each employee for credit to the 
‘ civil-service retirement and disability fund’ covering service from and after 
the effective date of this act, less the sum of $1 per month or major fraction 
thereof, shall similarly be credited to such individual account.” ; 

In connection with the $1 per month or major fraction thereof which is not 
credited to the individual account of employees, the following questions have 
been propounded which seem properly for consideration by your office: 

1. Does the phrase “major fraction thereof” have reference to the major 
fraction of $1 or the major fraction of one month? In the questions following, 
the phrase is assumed to mean the major fraction of a month. 

2. Should the $1 per month be based on a calendar month or should it be 
based upon the number of days’ service which would be equivalent to one 
month? For example, an employee is appointed on July-20 and resigns on 
August 10. He has not served the major fraction of either the month of July 
or August, but the actual number of days’ service would amount to the major 
fraction of a month. Should $1 be withheld or should the whole amount of 
deductions be returned to the employee? 

8. If the total deductions in any one month are less than $1, but the employee 
serves for a major fraction of a month. will the amount deducted be credited 
to the employee’s individual account or will it go to the so-called tontine fund? 

4. Should periods of leave without pay be excluded? That is, does any period 
in excess of 15 days during which the employee was on the rolls of the depart- 
ment but during part of such period he was in leave without pay status con- 
stitute the major fraction of a month? 

5. In case an employee is on the rolls for less than 15 days in any one month, 
is $1 credited to the tontine fund? 

6. In case an employee is on leave without pay for the entire month and, 
therefore, no deductions are made for that month, should the employee be 
charged with the $1? If so, from what source would it be drawn? 


The questions will be answered in the order presented : 

1. The phrase “major fraction thereof” has reference to the 
major fraction of a month. 

2. The evident purpose of the statute is to establish an account with 
each individual employee which will disclose at all times his share 
in the civil service retirement and disability fund and which will 
form the basis for the action by the employing officer and the veter- 
ans’ administration in the settlement of claims arising under other 
provisions of the statute. To such account shall be credited, from 
and after the effective date of the act, the amounts deducted and 
withheld from the basic salary, pay, or compensation of each employee 
less the sum of $1 per month or major fraction thereof. The deduct- 
ing and withholding of amounts for credit to the fund are based on 
pay status and, therefore, the statutes, rules and regulations govern- 
ing salary, etc., should, so far as applicable, govern the computation 
of, and accounting for, such deductions. Salary, pay, or compen- 
sation of an employee may be paid on the basis of the hour, the day, 
a fiscal month of 30 days (act of April 28, 1904, 33 Stat. 513), and a 
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fiscal month of 28, 29, 30, or 31 days (act of March 4, 1911, 36 Stat. 
1339), or a specified number of days per annum (act of February 
28, 1925, 43 Stat. 1053), and it is therefore apparent that the refer- 
ence in the act is to a fiscal month instead of a service month, and 
it must be so held. In case of the example given, an employee who 
works less than the major fraction of a month in each of two con- 
secutive months is not subject to the retention of $1 from the amount 
of retirement deductions withheld, and the entire amount so withheld 
may, if otherwise correct, be paid to him upon his resignation from 
the service. 

3. If an employee serves for a major fraction of a month, and 
the total retirement deductions covering the period so served amount 
to less than $1, the total amount deducted will go to the credit of 
the retirement fund without any credit to the employee’s individual 
account. It follows that if the amount deducted is in excess of $1, 
an amount equal to such excess would be credited to the individual 
account. 

4. Since the retention of $1 per month or major fraction thereof 
is predicated upon the receipt of salary, pay, or compensation from 
which 3% per cent has been deducted for retirement purposes, 
service during a month should be computed on a pay basis when 
making and accounting for retirement deductions. Parts of a month 
in which an employee is carried on the rolls in a nonpay status 
should be regarded as fractions of a month and the $1 retention 
should be computed accordingly. See 2 and 3 above. 

5. An employee who is on the rolls in pay status for a minor 
fraction of a month is entitled to receive credit in his individual ac- 
count for the full amount of retirement deductions withheld from 
his salary, pay, or compensation for such fractional period. 

In connection with this question it is noted that reference is 
made to the crediting of $1 to the “tontine fund.” There is no 
authority for creating such a fund to which shall be credited the 
$1 per month, retained from retirement deductions to be carried to 
the credit of individual accounts of employees. The $1 per month 
forms a part of the total deductions to be credited to the civil 
service retirement and disability fund in each case, but, under the 
law, its retention operates to reduce the amount to be credited to an 
employee’s individual account with the fund. 

However, it is essential that the true obligation of the United 
States be disclosed, first as to the annuity purchase accumulations, 
and second as to the so-called “tontine” and other accumulations, 
which may be accomplished through an adequate system of re- 
porting to the commission by the departments and establishments; 
the fiscal data to be recorded in the control and other accounts 
referred to in my letter of August 22, 1930. 
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6. Referring to answers to questions 4 and 5, there can be no 
question of “charging” an employee or reducing the retirement 
deductions made from his salary, pay, or compensation in the sum 
of $1 per month or major fraction thereof, when he is on leave 
without pay for the entire month and therefore received no salary, 
pay, or compensation during the month from which retirement 
deductions could be made. 


(A-34141) 


PROPERTY, PRIVATE—LOSS OR DAMAGE—NAVAL SERVICE— 
MARINE CORPS 


The act of July 11, 1919, 41 Stat. 132, providing for settlement by the Secretary 
of the Navy of claims for damage to, or loss of, private property for which 
men in the naval service or Marine Corps are found to be responsible, when 
not in excess of $500, authorizes the Secretary of the Navy to make settle- 
ment with the owner of such property where the loss or damage was 
occasioned by men in the naval service or the Marine Corps not acting 
within the scope of their employment, regardless of the element of personal 
responsibility of such men. 


Comptroller General McCarl to the Secretary of the Navy, November 19, 1930: 
Consideration has been given to your letter of November 7, 1930, 
requesting decision of a question presented as -follows: 


On December 17, 1929, a collision occurred in Managua, Nicaragua, between 
Marine Corps car No. 45 and Nash car No. 258, owned and operated by Carlos 
Santa Maria of Managua, Nicaragua. 

The Marine Corps car was occupied at the time of the collision by Ogden R. 
Howell and Marvin Stoop, privates, U. S. Marine Corps, without proper 
authority and in violation of an order providing that cars should “not be 
used without the authority of the officer of the day.” Both of the men were 
absent from their stations and duties without proper authority, were under 
the influence of intoxicating liquor, and Private Stoop while-so absent was a 
prisoner-at-large awaiting results of a summary court-martial. 

The circumstances of the collision were investigated by a board of investiga- 
tion, which board found that the Marine Corps car was being driven on the 
wrong side of the street and operated in a careless and dangerous manner; 
that Nash car No. 258 was being driven by the owner on the proper side of 
the street and that he did everything within reason to avoid the collision. 

The Marine Corps car further crashed into a telegraph pole breaking several 
wires and damaging the pole to such an extent as to require replacement. 

The investigating board expressed the opinion “that the damages sustained 
by Carlos Santa Maria, including cost of repairs, loss of services and deprecia- 
tion in value of the automobile due to the accident amounts to a sum not less 
than $200.00,” and recommended that he be reimbursed to the extent of not less 
than $200.00 and also that the owners of the telegraph pole be reimbursed for 
the damages to the pole. 

The owner of the car was informed that only the actual cost of repairs 
would be considered, and he submitted a receipted bill in the amount of $113.41 
covering such repairs and executed a release of claims in that amount. 

The Central America Power Corporation, the owner of the damaged pole, 
submitted a bill of $50.00 for the value of the pole and likewise executed a 
release in said amount. 

As the privates causing the damage were not at the time acting within the 
scope of their enrployment, a settlement of the claims can not be effected under 
the act of December 28, 1922 (42 Stat. 1066, Title 31, U. S. C., secs. 215-217). 

The only other authority under which the Secretary of the Navy may consider 
claims for damages of this character caused by men in the naval service or in 
the Marine Corps is that found in the naval appropriation act for the fiscal 
year 1920, approved July 11, 1919 (41 Stat. 132, Title 34, U. S. C., sec. 600, which 
provides— 
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“That the Secretary of the Navy is authorized to consider, ascertain, adjust, 
determine, and pay the amounts due in all claims for damages (other than 
such as are occasioned by vessels of the Navy) to and loss of privately owned 
property, occurring subsequent to April 6, 1917, where the amount of the 
claim does not exceed $500, for which damage or loss men in the naval service 
or Marine Corps are found to be responsible, all payments in settlenrent of 
said claims to be made out of the appropriation ‘ Pay, miscellaneous’: Provided 
further, That all claims adjusted under this authority during any fiscal year 
shall be reported in detail: to the Congress by the Secretary of the Navy.” 

The current naval act for the fiscal year 1931 contains an appropriation 
under the title “ Pay, miscellaneous” for “ payment of claims for damages as 
provided in the act making appropriations for the fiscal year 1920, approved 
July 11,1010, °° *° °°” 

a ” a . + 2 - 

The property damaged was owned by a native of Nicaragua, a foreign country, 
and by a corporation of Nicaragua, and men in the Marine Corps have been 
found to be responsible for such damage. In view of the circumstances existing 
in this case, your decision is requested as to whether payment of the claims 
ubove mentioned may be made from the appropriation “ Pay miscellaneous, 
1931” under the authority contained in the 1919 act. 


The language of the act of July 11, 1919, 41 Stat. 132, quoted in 
your submission, is very similar to that of the act of July 1, 1918, 
40 Stat. 705, providing for the settlement of claims for loss of or 
damage to private property of inhabitants of European countries 
caused by men in the naval service. See 26 Comp. Dec. 147. The 
said act of July 1, 1918, was held to authorize the Secretary of the 
Navy to make settlement in all cases regardless of the element of 
personal responsibility where the loss or damage was occasioned 
by men in the naval service whether in the performance of duty or 
otherwise. 25 Comp. Dec. 896. See, also, 27 Comp. Dec. 365 at 
page 367. 

In 4 Comp. Gen. 876, at page 879, it was said: 


The act of July 11, 1919, specified that men in the naval service must be 
“responsible” for the damage or loss to the private property. The act of 
December 28, 1922, specified that the damage or loss must have been caused 
by the “negligence” of the employee. The earlier law was broad enough 
to include negligence claims but the enactment of the subsequent law, specifi- 
cally applicable to negligence claims, had the effect of superseding the earlier 
law with respect to that class of claims. That is to say, where there is both 
a general and special statute covering disposition of private property damage 
claims against the United States, the special statute is exclusively applicable 
to the class of claims coming thereunder. If the claim is on account of dam- 
ages to or loss of privately owned property caused by the negligence of an 
enlisted man in the Navy there is no authority for its consideration and 
setttlement under the act of July 11, 1919, and payment is not authorized by a 
disbursing officer of the Navy from the annual appropriations provided for 
payment of claims under that statute, but is for consideration, adjustment, 
and determination under the act of December 28, 1922, and for certification 
of the amount found due to Congress for a specific appropriation. The only 
claims now for settlement and payment by the Navy Department under the 
act of July 11, 1919, are those private property damage claims not in excess 
of $500 for which men in the naval service or Marine Corps are dcotermined 
to be responsible other than through negligence in the scope of their employment 


The case under consideration in that decision involved a damage 
claim arising from negligence of an enlisted man of the Navy acting 
within the scope of his employment, and said decision is not to be 
understood as holding that the act of December 28, 1922, 42 Stat. 
1066, supersedes the act of July 11, 1919, except as to cases of the 
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class to which the act of December 28, 1922, is applicable, that is to 
say, cases in which the damage is “ caused by the negligence of any 
officer or employee of the Government acting within the scope of his 
employment.” Claims arising from negligence of men in the naval 
service or Marine Corps not acting within the scope of their em- 
ployment still are for settlement under the act of July 11, 1919, as 
they were prior to the enactment of the act of December 28, 1922. 

While the enlisted men involved in the instant matter were absent 
from their stations without proper authority, were under the in- 
fluence of intoxicating liquor, one of them having the status of a 
prisoner at large awaiting the results of a court-martial, and were 
occupying, at the time of the damage, a Marine Corps car without 
proper authority and in violation of an order that cars should “ not 
be used without the authority of the officer of the day,” such cir- 
cumstances did no change their status as enlisted men of the Marine 
Corps as they continued in the service and were subject to discipline. 
The men have been found “responsible” for the damage. The 
damage was, accordingly, damage for which men in the Marine Corps 
were responsible, ' 

The act of June 11, 1930, 46 Stat. 557, making appropriations for: 
the naval service for the fiscal year 1931, under the title “ Pay, 
Miscellaneous,” provides for “ payment of claims for damages as 
provided in the act making appropriations for the naval service for 
the fiscal year 1920, approved July 11,1919, * * *.” 

Accordingly, the claims here involved are for determination and 
payment under the cited appropriation in accordance with the pro- 
visions of the act of July 11, 1919. 


(A-33990) 
CONTRACTS—ADDITIONAL PAYMENTS 


Where a contractor certifies as correct and just a voucher for material delivered 
and accepts payment without any suggestion that he believes he is entitled 
to a greater payment, he may not, after the expiration of approximately 
two years, secure an additional payment on the ground that he miscon- 
ceived the contract terms. 


Comptroller General McCarl to J, R. Lusby, disbursing officer, District of 

Columbia, November 22, 1930: 

There has been received your request dated October 28, 1930, for 
decision whether you are authorized to make a payment of $5.42 
stated on approved voucher in favor of I. S. Turover, as 10 per cent 
of the amount paid on your voucher, audit 514218, dated November 
2, 1928, for 1,600 feet of lumber delivered in October, 1928. The 
doubt in the matter appears to have arisen because the voucher on 
which the lumber was paid for November 2, 1928, was originally 
certified as correct and just by the payee and payment accepted 
without protest, 
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The lumber was delivered under a General Supply Committee 
contract, item 7260 (n) (3), page 322, of the General Supply Com- 
mittee Schedule for the fiscal year 1929. The item is described in 
the schedule as “ Pine, North Carolina—Dimension and heavy joists; 
No. 1 common; 2 by 10 to 2 by 12 inches by 8 to 16 feet averaging 
at least 12 feet,” and this contractor’s price as stated in the schedule 
is $3.39 per 100 feet. Apparently, the 1,600 feet of lumber furnished 
in this instance consisted of 50 pieces, 2 by 12 inches by 16 feet. 
The contractor made delivery in October, 1928, and submitted a 
voucher for $3.39 per 100 feet, or for a total of $54.24, certifying the 
voucher as correct and just and accepting payment of $54.24 with- 
out any suggestion that he was entitled to anything more for the 
lumber. 

The present voucher, for an item of $5.42 as 10 per cent of the 
contract price of the lumber, has been submitted by the contractor 
with the allegation that through oversight there was no claim for 
the 10 per cent addition for selection when the voucher was sub- 
mitted in October, 1928, for the lumber. 

Note 7 on page 313 of the General Supply Schedule for the fiscal 
year 1929 provides that: 

Where lumber that is all of the same dimensions is ordered under an item, 


where only random widths and lengths are specified, the contractor may add 
10 per cent to the unit price quoted to cover the cost of selection. 


Item 7260 (n) (8) under which the lumber in question was 
delivered does not specify “random widths” as do many other 
items under the schedule. Particularly, item 7010 provides for 4 
to 12-inch “random widths”; item 7020 provides for 8 to 15-inch 
“random widths” and 4 to 12-inch “random widths”; also, items 
7030, 7050, 7060, 7080, and 7084 similarly so provided specifically 
for “random widths.” The specification of lumber 2 by 10-inch 
to 2 by 12-inch is not the specification of lumber of “ random 
widths.” This was apparently the view taken of the matter by the 
contractor in October, 1928, when he submitted a voucher, certified 
as correct and just for the lumber without inclusion of any allow- 
ance for selection as provided for with reference to “random 
widths.” The voucher was paid by the disbursing clerk as sub- 
mitted, and all of the circumstances seem to justify the conclusion 
that the matter has been definitely settled in so far as the right of 
the contractor is concerned to obtain additional payment on account 
thereof. See 7 Comp. Gen. 558; Louisville & Nashville Railroad 
v. United States, 267 U.S. 395; Southern Pacific Company v. United 
States, 268 U. 8. 263; Early & Daniel Company v. United States, 
271 U.S. 140. 

Answering your question specifically, you are advised that pay- 
ment on the voucher is not authorized. 
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(A-34312) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN BU- 
REAUS—COMPENSATION PAYABLE FROM TWO APPROPRIATIONS 
FOR SAME DEPARTMENT 


If the position occupied by an employee requires duties to be performed under 
two bureaus of the same department, the payment of compensation under 
the two appropriations provided for the respective bureaus, at a rate in 
excess of $2,000 per annum, but not in excess of the maximum salary 
rate fixed for the grade or salary range in which the position has been 
placed or allocated, is not prohibited by the terms of section 6 of the 
act of May 10, 1916, as amended by the act of August 29, 1916, 39 Stat. 582. 


Decision by Comptroller General McCarl, November 22, 1930: 

Review has been requested of the action of this office September 
27, 1930, in withholding credit in the accounts of Louis M. Hall, 
collector of customs, St. Louis, Mo., for the month of July, 1930, 
for the. amount paid to Miss Edna E. Shaller at the rate of $200 
per annum under the appropriation “ Collecting the revenues from 
customs,” customs service, for the reason the records of this office 
disclosed that Miss Shaller was paid also at the rate of $2,040 
per annum under the appropriation, “ Operating force for public 
buildings,” custodian service, both bureaus under the Treasury 
Department. , 

Records on file in this office disclose that effective July 1, 1928, 
this employee was paid as a clerk at the rate of $1,860 per annum 
under the custodian service; that effective November 16, 1929, her 
salary rate was increased to $1,920 per annum; June 1, 1930, to 
$1,980 per annum; July 3, 1930, to $2,040 per annum under the 
terms of the Brookhart Salary Act; November 4, 1930, to $2,160 
per annum; that during the period from July 1, 1928, to some time 
subsequent to September 27, 1930, she was paid also on the rolls of 
the customs service at the rate of $200 per annum for services as a 
special disbursing clerk; and that the increase in her salary rate 
under the custodian service from $2,040 to $2,160 per annum as in 
grade or salary range corresponding to grade CAF~4, prescribed by 
the classification act, was due to the action of this office in suspending 
credit in the collector’s account for the payment of $200 per annum 
on the rolls of the customs service for July, 1930. 

It appears from the correspondence in the case as submitted to this 
office that the position of this employee had been administratively 
placed or allocated by the Treasury Department in a field grade with 
a salary range from $1,800 to $2,100 per annum for the period from 
July 1, 1928, to July 2, 1930, inclusive, under the terms of the Welch 
Act, and from $1,800 to $2,160 per annum on and subsequent to July 
8, 1930, under the terms of the Brookhart Salary Act; and there is 
evidence before this office from which it reasonably may be concluded 
that all of the duties performed by Miss Shaller—that is, those per- 
formed in both bureaus under the one department, were taken into 
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consideration by the administrative office in placing or allocating 
her position in said grade or salary range. On that basis it may be 
held that she occupied only one position under the Treasury Depart- 
ment involving duties in two separate bureaus, rather than two sepa- 
rate positions, as the holding of two separate positions, the aggregate 
compensation of which exceeds the rate of $2,000 per annum, is pro- 
hibited under section 6 of the act of May 10, 1916, as amended by 
the act of August 29, 1916, 39 Stat. 582, and thus the holding of two 
positions under one department is not authorized. 3 Comp. Gen. 
210; 4 id. 736. Hence, for the period that the total salary rate paid 
her did not exceed the maximum authorized for her grade or salary 
range, it may be held that the payments were not illegal. See 


decision of June 30, 1926, 5 Comp. Gen. 1036, 1037, holding as 
follows: 






The general rule in cases where one establishment of the Government lends 
the services of an employee to another is that the payment by the establish- 
ment receiving the benefit of the services covers only the expenses incurred 
by the employee during the period of time he is engaged in the work of the 
borrowing establishment, the salary of such employee remaining a charge 
against the appropriation or fund of the establishment lending the services. 
However, where, as in the instant case, the appropriations involved are for 
different bureaus under the control of one department, there appears to be no 
reason why the salary of an employee may not be prorated among the differ- 
ent appropriations so as to charge each appropriation with the value of the 
services rendered to the bureau for which such appropriation is made. This 
might be done where one disbursing officer makes payments from all the ap- 
propriations involved by showing on the pay rolls the time spent on the work 
for each bureau and dividing the amount of the salary between the appropria- 
tions on a basis approximating the extent of the service rendered under each 
(see decision of April 27, 1926, A-13378), or, as suggested by you, by paying 
the entire salary from one appropriation and reimbursing said appropria- 
tion from the other on the basis of the days spent on work under each. The 
latter method is feasible, whether payments under the various appropriations 
are made by one disbursing officer or by several, and it would appear to be 
more expedient. 


See, also, 9 Comp. Gen. 108. 

There was administrative irregularity in failing to follow the 
procedure as outlined in said decision where the total salary rate of 
an employee is paid under more than one appropriation provided for 
the same department, but that irregularity will not now be considered 
as having invalidated the salary payments to the employee under the 
two appropriations at a combined rate not in excess of the maximum 
prescribed by the grade or salary range in which the position occupied 
had been placed or allocated, which was, for periods prior to July 
8, 1930, $2,100 per annum, and for periods on and after that date, 
$2,160 per annum. 

For the period from July 1, 1928, to November 15, 1929, this em- 
ployee received a total salary rate of $2,060 per annum, which need 
not be disturbed because less than the rate of $2,100 per annum, the 
maximum for her grade. For the period from November 16, 1929, 
to May 31, 1930, the employee received a total salary rate of $2,120 
per annum, or at a rate of $20 per annum in excess of the maximum 
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salary rate prescribed for her salary range. For the period from 
June 1 to July 2, 1930, the employee received a total salary rate of 
$2,180 per annum, or at a rate of $80 per annum in excess of the 
maximum rate prescribed for her grade or salary range. For the 
period July 3, to and including the date the payment of $200 per 
annum under the customs appropriation was discontinued, the em- 
ployee received a total salary rate of $2,240 per annum, or at a rate 
of $80 per annum in excess of the maximum of $2,160 per annum 
prescribed by the Brookhart Salary Act for her grade or salary 
range. The amount of the excesses received as thus indicated is for 
refunding by the employee. 


(A-34263) 


APPROPRIATIONS—TRANSFER OR ALLOCATION—INTERNATIONAL 
EXPOSITION OF COLONIAL AND OVERSEAS COUNTRIES AT PARIS, 
FRANCE 


Disbursements from the appropriation for the participation by the United 
States in the International Exposition of Colonial and Overseas Countries 
at Paris, France, may be made by the disbursing clerks of the various de- 
partments of the Federal Government from funds allotted to the respec- 
tive departments by the Secretary of State, provided that all obligations 
for which expenditures are made are approved in. advance by the Secretary 
of State or, by his direction, by an Assistant Secretary, and the vouchers 
are certified by him before payment. 


Comptroller General McCarl to the Secretary of State, November 25, 1930: 


There has been received your letter of November 18, 1930, as 
follows : 


With reference to Public Resolution No. 95, Tist Congress authorizing the 
participation of the United States in an exposition to be held in Paris, France, 
in 1931, attention is invited to section 2, authorizing the heads of the various 
departments and branches of the Government, in cooperation with the Secre- 
tary of State, to collect and prepare suitable exhibits for display at the exposi- 
tion, the department desires to be informed whether allotments of money for 
direct expenditure may be made from this appropriation to the various depart- 
ments for their use in preparing and shipping exhibits and for other incidental 
expenditures which they may be required to make. 


Public Resolution of June 24, 1930, 46 Stat. 807, provides for the 
appointment by the President of a commissioner general and one 
commissioner to represent the United States in the international 
exposition of colonial and overseas countries to be held at Paris, 
France, in 1931, and further provides that: 


* * * The commissioner. general shall * * * under the direction of 


the Secretary of State, (1) make all needful rules and regulations relative to 
the exhibits from this country and its oversea territories, and for the expendi- 
tures incident to the installation of such exhibits, * * * (4) with refer- 
ence to such exhibits from this country and its oversea territories, and reports, 
cooperate with and secure the assistance of the various executive departments 
and branches of the Government participating in the exposition, * * 
The heads of the various departments and branches of the Government are 
authorized, in cooperation with the Secretary of State, to collect and prepare 
suitable exhibits for display at the exposition, accompanied by appropriate 
ee in - French - English — 
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* * © All expenditures shall be subject to approval by the Secretary of 
State and payable upon his certification, but shall not be subject to the pro- 
visions of any law other than this act regulating or limiting the expenditure 
of public money, but this provision shall not be construed to waive the sub- 
mission of accounts and vouchers to the General Accounting Office for audit 
or permit any indebtedness to be incurred in excess of the amount authorized to 
be appropriated. 


The law clearly provides for the “submission of accounts and 
vouchers ” to this office for audit. The established accounting pro- 
cedure is for accounts to be rendered by accountable officers—the 
disbursing officers of the United States, and irrespective of what 
branch of the Government is to make an exhibit or participate in 
the exposition, any expenditures in that connection must be the 
matter of an account to be rendered by an officer accountable to the 
United States either under a special designation to make disburse- 
ments under this appropriation or as an additional duty placed upon 
existing disbursing officers. In view of the fact that expenditures 
under the appropriation in question are payable only upon certifi- 
cation in advance by the Secretary of State or, by his direction, an 
assistant secretary, it would appear to be the logical procedure to 
have the disbursing clerk of the Department of State make payment 
of all obligations legally incurred under this appropriation instead 
of allotting portions of the appropriation to the various departments 
for disbursement. However, this office would offer no objection to 
having the disbursements made by the disbursing clerks of the 
various departments from funds allotted to the respective depart- 
ment by the Secretary of State, provided all obligations for which 
expenditures are made are approved in advance by the Secretary of 
State or, by his direction, an assistant secretary, and the vouchers 
are certified by him before payment. See decisions to you of Sep- 
vember 30, 1927, A-20042, and November 4, 1930, A-33882. 














(A-33930) 
LEASES—RENEWAL 


Where the Government entered into a lease agreement for the occupancy of 

space in a building in the District of Columbia covering one fiscal year, 
with option to renew at the same rental upon the expiration thereof, con- 
ditioned upon the giving of 30 days’ notice in writing to the lessor of 
intention to renew, there must be a definite declaration of intention to 
renew within the time specified, notice that the Government “in all prob- 
ability” would desire to continue occupancy not being sufficient, and the 
failure to give such notice precludes the renewal at the old rental, if 
objected to by the lessor, and payment on a quantum meruit basis as for a 
tenancy by sufference from month to month is authorized for the period 
between termination of the old lease and the effective date of a new lease. 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, November 26, 1930: 


There has been received in this office a letter from the Continental 
Buildings (Inc.), through the attorneys for H. L. Rust Co., agent, 
relative to the rental for space on the fourth and sixth floors 
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of the Investment Building, Fifteenth and K Streets NW., occupied 
by the United States Employees’ Compensation Commission, since 
June 30, 1930, and also your letter of November 6, 1930, accompanied 
by copies of correspondence, relative thereto. 

Lease No. P. B. P. 286 (not No. 273 as stated in some of the cor- 
respondence) was entered into June 29, 1929, between the Ward- 
man Construction Co., lessor, and the United States, lessee, for the 
fiscal year ended June 30, 1930, at a monthly rental of $2,720.50, 
which is stated both in your report and by claimant company as being 
at the rate of $1.43 per square foot. It is disclosed that the Con- 
tinental Buildings (Inc.) has become the successor in interest to 
the Wardman Construction Co., under this lease. 

The lease contained the following renewal provision: 


This lease may, at the option of the Government, be renewed annually at a 
monthly rental of two thousand seven hundred and twenty dollars and fifty 
cents ($2,720.50), and otherwise upon the terms and conditions herein specified, 
provided notice be given in writing to the lessor at leat one month before 
this lease would expire: Provided that no renewal therevf shall extend the 
period of occupancy of the premises beyond the thirtieth day of June, 1931. 


Under date of May 29, 1930, you advised claimant company as 
follows: 


The term of occupancy under the provisions of the above-mentioned lease 
will expire on June 30, 1930. In all probability the Government will desire 
to continue occupancy of this space for the year commencing July 1, 1930. 
However, this question is to be decided at a meeting of the Public Buildings 
Commission in the near future. In the event that it is desired to continue 
occupancy of any or all of the space covered in the above-mentioned lease, you 
will be advised accordingly. 


The claimant’s representatives allege that this letter was post- 
marked June 2 and received June 3, 1930. However, regardless of 
when the letter was received by claimant company, the same may 
not reasonably be regarded as a notice of intent to exercise the option 
to renew, in compliance with the terms of the lease, as there was 
therein no definite declaration of such intent, but only a statement 
as to the probability that the Government would continue to occupy 
the space, it being specifically stated that final decision in the matter 
had not been reached and that when reached the company would be 
advised. 

Under date of June 3, 1930, claimant acknowledged receipt of the 
letter from you and advised as follows: 


We desire, at this time, to advise you, however, that under our operation, 
the rates for space in the Investment Building will have to be advanced so as 
to conform with our schedule. 


On July 1, 1930, you were further advised by the agent for claim- 
ant company that the notice of renewal at the old rental was not 
considered as a sufficient compliance with the terms of the lease but 
that the owners of the building were willing to accept $1.60 per 
square foot, it being alleged that the Government was then paying 
$1.75 per square foot for other space in the same building. Under 
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date of July 18, 1930, you advised the agent for claimant company 
that the offer of $1.60 per square foot was rejected-by the Public 
Buildings Commission which had “ unanimously approved the re- 
newal of the old lease of $1.43 per square foot.” 

Unquestionably the Government had the right to renew the lease 
for the fiscal year 1931 at the rental stipulated in the lease for 1930, 
merely by complying with the terms of the lease in the matter of 
giving the required notice of intent to exercise that right but this it 
failed to do. That is to say, through failure to give the required 
notice the Government has lost a valuable right. There was, of 
course, no power in the Public Buildings Commission after the expi- 
ration of the time within which the required notice of renewal could 
be given, to regain the right so lost to the United States, and its 
action thereafter purporting to “ unanimously approve the renewal 
of the old lease of $1.43 per square foot ” was, without the consent 
of the lessor, of no avail in the matter. In other words, such action 
was of no force or effect after the right to renew had been lost, 

It is the generally accepted rule where a lease requires the lessee 
to give notice of his intention to renew, that his failure to do so 
within the time specified will give to the lessor the right to treat the 
lease as not extended or renewed. 

In decision of November 30, 1925, 5 Comp. Gen. 395, 396, it was 
held as follows: 


In the absence of a specific provision in a lease fixing the time for exercise 
of an election to renew, the option continues during the whole of the original 
term or tenancy, but where the tenancy ag the right of exercising an option to 
take a renewal is dependent upon the performance of a condition, performance 
of such condition is a prerequisite’ to the exercise of the right to require a 
renewal and nonperformance wil! defeat the right. In other words, where the 
option to continue or renew is expressly conditioned upon a request or notice 
as in the instant matter, the right can not be enforced over an objection of a 
failure or omission to so do. Donovan Motor Car Co. y. Niles, 140 N. E. 304; 
Atlantic Product Company v. Dunn, 142 N. C. 471; Klein vy. Auto Parcel Delivery 
Co., 192 Ky. 593. 

The Government having failed to give the notice as required by the lease 
thereby lost its right to renewal thereof, and it nrust be held that the payment 
to the lessor at the increased rental was legal. 


See, also, 7 Comp. Gen. 191, and decision of June 8, 1928, A-22628. 

Therefore, the lease of June 29, 1929, including the terms fixing 
the rate of rental, should be considered as terminated June 30, 1930. 
See section 1218 of the Code of the District of Columbia providing 
that “ When real estate is leased for a certain term no notice to quit 
shall be necessary, but the landlord shall be entitled to the possession 
without such notice, immediately upon the expiration of the term.” 

On and after July 1, 1930, the occupancy by the Government of 
the space in question should be considered as creating a tenancy by 
sufferance from month to month. See section 1034 of the Code of the 
District of Columbia. 

For the period from July 1, 1930, to the effective date of a new 
lease, rental for the space in question occupied by the Government 
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may be paid on a guantum meruit basis. See decision of December 
80, 1926, A-14318. There are of record in this office several other 
leases between the Government and claimant company for space in 
the Investment Building, but as the space is identified therein by 
room numbers only, without mention of square feet, the accuracy of 
the statement of claimant’s representatives that the Government is 
now paying $1.75 per square foot for other space in said building 
cannot be readily verified. But if that be a fact, and if the Govern- 
ment is paying an average of at least $1.60 per square foot for other 
space in said building, payment at the rate of $1.60 per square foot 
as claimed by the company for the space occupied from July 1, 1930, 
to the present time is authorized, and the space should not continue 
to be occupied hereafter without a definite agreement with the lessor 
as to terms, including the amount of rent, etc. 


(A-83354) 


SUBSISTENCE—PER DIEM IN LIEU OF—GEORGE WASHINGTON 
BICENTENNIAL COMMISSION 


While the provision of the act of July 3, 1930, 46 Stat. 864, making appropria- 
tions for the George Washington Bicentennial] Commission available for 
expenditure for the purposes of the commission “ notwithstanding the pro- 
visions of any other act,’’ removes restrictive provisions of other acts so far 
as expenditures for the authorized purposes of the commission are con- 
cerned, and, therefore, may be construed as permitting reimbursement of 
actual expenses of subsistence, etc., of members and employees of the com- 
mission, irrespective of the limitations of the subsistence expense act of 
June 8, 1926, 44 Stat. 688, the payment of per diem in lieu of or as a com- 
mutation of such expenses, which may or may not have been incurred, is a 
matter of statutory authorization rather than statutory restriction, and in 
the absence of other express statutory authority therefor, may not be al- 
lowed in excess of the rates authorized by the general provisions of the 
subsistence expense act. 


Comptroller General McCarl to Lieut. Col. U. S. Grant, 3d, Associate Direc- 
tor, George Washington Bicentennial Commission, December 1, 1930: 
Reference is made to your letter of October 10, 1930, relative to 

preaudit action by this office on three vouchers submitted by the 
disbursing officer of the George Washington Bicentennial Commis- 
sion on which it was proposed to pay per diem in lieu of subsistence 
expenses to a member and two employees of the commission at the 
rates of $10, $8, and $7, respectively, and which were certified for 
payment at the rate of only $6 for the reason stated that payment 
of per diem in lieu of subsistence in excess of $6 as provided in the 
subsistence expense act of 1926 is unauthorized. 

You cite as authority for the proposed payments of per diem in 
excess of $6 the provisions of the second deficiency act of July 3, 
1930, 46 Stat. 864, making appropriations for the commission avail- 
able until expended “ for each and every object of expenditure con- 
nected with the celebration notwithstanding the provisions of any 
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other act relating to the expenditure of public moneys, upon vouchers 
approved by the chairman of the executive committee, or such per- 
son as may be designated by him to approve vouchers.” 

The difficulty is that while the cited provision removes restrictive 
provisions of other acts so far as expenditures for the authorized 
purposes of the commission are concerned, and, therefore, may be 
construed as permitting reimbursement of actual expenses of sub- 
sistence, etc., of members and employees of the commission, irrespec- 
tive of the limitations of the subsistence expense act of June 3, 1926, 
44 Stat. 688, the payment of per diem in lieu of such expenses is not 
a matter of statutory restriction, but one of statutory authorization, 
and in the absence of a statutory provision therefor no general 
authority exists to pay a fixed amount in lieu of or as a commutation 
of expenses which may or may not have been incurred. The only 
authority appearing for payment of a per diem to members and 
employees of the George Washington Bicentennial Commission is 
that contained in the general provisions of the subsistence expense 
act of 1926, supra, and, consequently, so far as payment of per diem 
is concerned there appears no authority to pay in excess of the rates 
specifically authorized by that act, not, as stated above, because such 
act prohibits payments in excess of such rates but because no statu- 
tory authority exists to pay in excess of such rates in lieu of sup- 
posed expenses for the purposes and objects of the commission which 
may not have been actually incurred. 

The preaudit action on the three vouchers (which were not re- 
turned with your letter) appears to have followed the settled con- 
struction applied to similar provisions contained in prior appropri- 
ation acts for other boards and commissions authorizing expenditure 
“notwithstanding the provisions of any other act.” See, for ex- 
ample, the act of December 5, 1924, 43 Stat. 692, making appropria- 
tion for the expenses of the American delegation to the International 
Narcotic Conference, and the act of February 27, 1925, 43 Stat. 1024, 
appropriating money for the expenses of the Mixed Claims Commis- 
sion, United States and Mexico. On the facts submitted, the action 
taken in the present case appears correct and, accordingly, may not 
be modified as requested. 


(A-84355) 


NATURALIZATION—REFUND OF FEES 


The fee of $10 required by section 33 (a) of the act of June 29, 1906, as amended 
by section 9 of the act of March 2, 1929, 45 Stat. 1515, to be paid as a con- 
dition precedent to the making of an application for a certificate of deriv- 
ative citizenship, is earned when the application, apparently valid, is 
received and filed by the Government, a service having been rendered or 
a privilege granted, and may not be refunded simply because the applicant 
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desires to withdraw the application prior to the completion of action by the 
Government in issuing the certificate. 10 Comp. Gen. 35 distinguished. 

The fee of $5 required by section 5 of the amendatory act of March 2, 1929, 
45 Stat. 1513, for a “certificate of arrival issued for naturalization pur- 
poses,” is not earned unless the certificate has actually been issued, that is, 
prepared ready for delivery, and may be refunded upon the withdrawal 
of the application if the certificate has not been so prepared. 


Decision by Comptroller General McCarl, December 1, 1930: 

The Commissioner of Naturalization has forwarded to this office 
for preaudit administratively approved voucher in favor of Mar- 
garetha Geraths, for $15, claiming refund of fees paid in connection 
with an application, Form No. 2400, received March 14, 1930, for a 
certificate of derivative citizenship, the letter of transmittal stating, 
in part, as follows: 


Before any service, other than receiving the application form and transmit- 
ting the fee to the bureau, the applicant requested a refund of the fee on the 
ground that she desired to abandon her request for a certificate of naturaliza- 
tion. The question here presented is whether the fee should be refunded to the 
applicant under the provisions of your decision of June 10, 1927, 6 c.g. 812, 
where it was held that the fees required by law are charged for a service rend- 
ered or a privilege granted, and if no valid service is rendered or privilege 
granted, it naturally follows that no fee should be charged, or whether in the 
light of your decision of October 21, 1930, A-33715, the fact that the applicant 
was lawfully entitled to make an application for derivative citizenship, and did 
make such application in the manner and form prescribed by law, she is 
estopped from abandoning her application and receiving a refund of the fee 
when such abandonment is before the rendering of any service on the part of 
the Government. 


Sections 5 and 9 of the act of March 2, 1929, 45 Stat. 1513, 1515, 
provide as follows: 


Seo. 5. For any certificate of arrival issued for naturalization purposes a 
fee of $5 shall be paid to the Commissioner of Naturalization, which fee shall 
be paid over to and deposited in the Treasury in the same manner as other 
naturalization fees. 

* » * * . * + 


Sec. 9. Such act of June 29, 1906, as amended, is amended by adding at the 
end thereof the following: 
: * 7 * 7 > . 

“ Sec. 83. (a) Any individual over twenty-one years of age who claims to have 
derived United States citizenship through the naturalization of a parent, or a 
husband, nray, upon the payment of a fee of $10, make application to the Com- 
missioner of Naturalization, accompanied by two photographs of the applicant, 
for a certificate of citizenship. Upon obtaining a certificate from the Secretary 
of Labor showing the date, place, and manner of arrival in the United States, 
upon proof to the satisfaction of the commissioner that the applicant is a citi- 
zen and that the alleged citizenship was derived as claimed, and upon taking 
and subscribing to, before a designated representative of the Bureau of Natura)- 
ization within the United States, the oath of allegiance required by the natural- 
ization laws of a petitioner for citizenship, such individual shall be furnished 
a certificate of citizenship by the commissioner, but only if such individual 
is at the time within the United States. In all courts, tribunals, and public 
offices of the United States, at home and abroad, of the District of Columbia, 
and ‘of each State, Territory, or insular possession of the United States, the 
certificate of citizenship issued under this section shall have the same effect 
as a certificate of citizenship issued by a court having naturalization jurisdic- 
tion.” 


The amount of $15 in reality constitutes two fees, $10 for an “Ap- 
plication * * * for a certificate of citizenship” (sec. 33 (a) of 
the statute), and $5 “ for any certificate of arrival issued for natural- 
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ization purposes ” (sec. 5 of the statute). For the $10 fee the Gov- 
ernment receives and files the application for certificate of deriva- 
tive citizenship, and upon the completion of the necessary preliminary 
investigation and adjudication, issues the certificate if the applicant 
is found to be a citizen and within the United States at the time. 
When an application, apparently valid, is received and filed by the 
Government, a service has been rendered or a privilege granted. As 
the fee of $10 required to be paid in advance at the time of sub- 
mitting the application is not divisible under the terms of the statute, 
it must be considered that the entire amount has been earned when 
the application properly is received and filed by the Government, and 
said fee may not be refunded simply because the applicant desires to 
withdraw the application prior to the completion of action by the 
Government in issuing the certificate. This is to be distinguished 
from a case where the controlling statute expressly provides a dif- 
ferent fee for filing application and for issuing the certificate, etc. 

See, for instance, decision of July 23, 1930, 10 Comp. Gen. 35, 
wherein was considered section 1 of the act of June 4, 1920, 41 Stat. 
750, providing a fee of $1 for executing each application for a pass- 
port, and $9 for each passport issued, it being held in that case that 
the $9 fee, bnt not the $1 fee, was authorized to be refunded when 
the application for a passport was withdrawn prior to final action 
in issuing the passport. 

However, as to the $5 fee for a “ certificate of arrival issued for 
naturalization purposes ” fixed by section 5 of the statute, there ac- 
tually must be “ issued ”—that is, prepared ready for delivery—a cer- 
tificate of arrival before the fee prescribed by the statute is earned. 
If in this case the certificate of arrival had not been so prepared, 
refund of the $5 fee is authorized. 

In the Sophie Eitel case considered in the decision of October 21, 
1930, A-33715, the statement in the submission that no certificate of 
arrival “ was obtained ” was understood to mean that she had not 
received the certificate, there appearing nothing to show that the 
certificate had not been prepared ready for delivery to her. There- 
fore there appears no conflict between the decisions of June 10, 1927, 
and October 21, 1930, cited in your submission in this case. 

In the instant case the voucher in favor of Margaretha Geraths 
will be certified for payment in the amount of $5 only. 


(A-83607) 


SUBSISTENCE, PER DIEM IN LIEU OF—EFFECT OF LIMITING 
REGULATIONS 
Regulations limiting the allowance of per diem in lieu of subsistence to cer- 


tain classes of employees to sixty days at a temporary duty station, issued 
pursuant to the provisions of section 13 of the act of August 1, 1914, 88 Stat. 
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680, authorizing the heads of executive departments to fix the rate of per 
diem in lieu of subsistence under certain conditions, and not coutrary to the 
provisions of the Subsistence Expense Act of June 3, 1926, 44 Stat. 688, have. 
until modified or revoked, the force and effect of law, and may not be waived 
to authorize credit in a disbursing agent’s accounts for per diem payments 
contrary thereto. 


Comptroller General McCarl to the Secretary of the Interior, December 2, 1930: 

Reference is made to your letter of August 18, 1930, requesting 
review of settlement K-53769-In, dated February 28, 1930, whereby 
credit was disallowed for payments aggregating $107.12 made by 
D. Buddrus, cashier and special disbursing agent, Five Civilized 
Tribes, on vouchers 1046, 1093, 1049, and 1117 of his accounts for 
the period February 1 to March 31, 1927, to Special Officer Arthur 
W. Phelps of the Indian Field Service, covering per diem allow- 
ances for the period from January 30 to March 5, 1927, while at 
Gallup, N. Mex. 

Order No. 142, issued by the Commissioner of Indian Affairs on 
June 27, 1923, and approved by the Assistant Secretary of the 
Interior, provides in part as follows: 


To TRAVELING OFFICIALS, INDIAN FIELD SERVICE: 
* t . * . 7 

Hereafter inspectors, supervisors, special agents, supervising engineers, and 
all other traveling officials in the Indian Field Service, who are allowed, in 
connection with their positions, their actual expenses of subsistence (not 
exceeding the maximum specified in each case) or a per diem in lieu thereof, 
when on duty away from their homes or designated headquarters, will be 
permitted to receive such allowance for not to exceed a period of sixty con- 
secutive days at any school or agency or other place to which they may be 
assigned temporarily. 

Whenever any of such officials remain at any school, agency, or other place 
in excess of the above period, said school or agency, or other location, wil! 
become ipso facto their headquarters and will remain so until such time as the 
officials leave that jurisdiction for another assicument. In case they should 
leave temporarily and return, such action would not constitute a new sixty-day 
period. 


It will be necessary for such employees to make provision to meet their actual! 
expenses in all assignments at any place which extend over a period of sixty 
days. 


It appears this order was not revoked until January 10, 1930. 

The records show that Special Officer Phelps, whose designated 
official station was Aberdeen, S. Dak., arrived in Gallup, N. Mex.. 
on November 30, 1926, after a short absence therefrom, and that he 
claimed and was paid per diem while at Gallup until his departure 
therefrom on March 5, 1927. Upon the administrative examination 
of the accounts of Special Disbursing Agent Buddrus, the per diems 
paid to Special Officer Phelps while at Gallup for the period subse- 
quent to January 29, 1927, or 60 days after his arrival there on 
November 30, 1926, were disapproved by the Assistant Commissioner 
of Indian Affairs, in letters of March 29 and April 27, 1927, ad- 
dressed to the special disbursing agent, as being in excess of the 
per diems to which the special officer was entitled under the provi- 
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sions of Order No. 142, supra. It appears, further, that although 
by letter of July 21, 1927, the Assistant Commissioner.of Indian 
Affairs suggested to the special disbursing agent that he withhold 
a sufficient amount from Mr. Phelps’ then unpaid salary for June, 
1927, to cover the disapproved items, until final settlement of the 
vouchers by this office, no part of the salary- was so withheld. 

The letter requesting review of the settlement is, in part, as 
follows: 


It is difficult to understand why a department which promulgates an order, 
not as a requirement of law but to put into effect an administrative policy, 
can not waive the requirements of that order in particular instances where 
the circumstances are believed to warrant such action. In the present case, 
the department feels that it is neither necessary nor fair to hold the disallow- 
ance against the disbursing agent under his bond, for the reasons that: 


1. Mr. Phelps asserts he never received a copy or heard of the order, and 
there is no evidence to controvert that assertion. 


2. It is believed to have been necessary for Mr. Phelps to remain longer 


than the prescribed sixty days at the places named in the certificate of set- 
tlement, in order to complete the work assigned him, and 
3. Mr. Phelps, who is now out of the service, disavows all responsibility 
in the premises and declines to make repayment of the amount disallowed. 
The department desires, if it may do so lawfully, to waive the requirements 
of the order in this instance, and requests a review of the case to the end 
that the disallowance may be removed. 


Order No. 142, in so far as it related to allowance of per diem in 
lieu of subsistence was apparently promulgated pursuant to the 
provisions of section 13 of the act of August 1, 1914, 38 Stat. 680, 
authorizing the heads of executive departments to fix the rate of 
per diem in lieu of subsistence under certain conditions, and was 
therefore a legislative rather than an administrative regulation. 
Hence, it had the effect of law while in force. It has been held 
that while the power to make such regulations involves the power 
to alter, amend, modify, or revoke the same, such action must be 
general, and not by specific exception or waiver, and can be pros- 
pective, only. See 21 Comp. Dec. 482; 22 id. 601; 1 Comp. Gen. 13, 
120. The authority of the heads of departments to limit by regu- 
lation or orders the payment of per diems was continued by the 
subsistence expense act of June 3, 1926, 44 Stat. 688, and, accord- 
ingly, it seems clear that at the time the payments in question were 
made the quoted provisions of Order No. 142 were in full force 
and effect, and that the payments contrary thereto by the disburs- 
ing agent were as invalid and unauthorized as though they had 
been expressly prohibited by statute. See Maxwell v. United States, 
49 Ct. Cls. 262. That this is the view taken contemporaneously by 
the department is indicated by the fact that the payments were 
administratively disapproved as having been in excess of the per 
diems to which Mr. Phelps was properly entitled under the limi- 
tations of said Order No. 142. 

As to the request for allowance of credit on the ground that Mr. 
Phelps claims to have been unaware of the provisions of Order No 
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142, and declines to make repayment to the special disbursing agent, 
it need only be stated that ignorance of the regulation on the part 
of the payee can not excuse the disbursing agent whose duty it was to 
familiarize himself with all applicable official orders and regulations, 
and can not be recognized as authorizing the allowance of credit for 
payments in direct contravention thereof made by the special dis- 
bursing agent, who is the responsible and accountable officer in the 
matter. As to the statement that it is believed to have been neces- 
sary for Special Officer Phelps to remain longer than 60 days at 
Gallup, it is not to be assumed that the regulations were intended to 
apply only to cases where the employee remained at a place longer 
than necessary. That it would be necessary in some cases for em- 
ployees to remain at a temporary duty station longer than 60 days 
was, of course, contemplated by the order which fixed a definite 
period of time for payment of per diem after which it would be 
necessary for employees of the class to which Special Officer Phelps 
belonged “ to make provision to meet their actual expenses ” at their 
temporary duty posts, which under the order became, automatically, 
their headquarters after sixty days, and continued to remain so 
“until such time as the officials leave that jurisdiction for another 
assignment.” ; 

The disbursing agent’s action in paying per diem to Mr. Phelps 
after the expiration of the 60-day period administratively fixed was 
clearly unauthorized, and as the responsibility of a disbursing officer 
for unauthorized payments from public funds is not affected by his 
ability or inability to recoup the amount from the payee, the dis- 
allowance must be and is sustained, and the amount of $107.12 should 
be deposited in the Treasury without further delay. See 7 Comp. 
Gen. 64. 

With respect to the disallowances of credit for payments aggre- 
gating $22 made on vouchers 1103 and 1299 of the October and No- 
vember, 1927, accounts, respectively, of Special Disbursing Agent 
Buddrus, to Supervisor W. W. Coon, now retired for disability, you 
are advised that in view of the statement that the amount in question 
is to be adjusted by deduction from Mr. Coon’s retirement pay, no 
further demand for such sum will be made at this time upon the 
surety on the special disbursing agent’s bond. 


(A-34123) 
TRAVELING EXPENSES—FOREIGN VESSELS 


To authorize reimbursement for travel and subsistence expenses upon a foreign 
vessel under section 601 of the merchant marine act of May 22, 1928, 45 
Stat. 697, the use of the foreign vessel must have been necessary to the 
accomplishment of the traveler’s mission, which necessity must have been 
one of which the department was aware in advance and which formed 
the sole basis of the action in authorizing the use of the foreign vessel. 
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The ill health of an employee of the Immigration Service on duty at Genoa, 
Italy, who was not actually relieved from duty at that place until January 
2, 1930, was not a sufficient reason for authorizing the use of a foreign 
vessel by another employee for transportation between New York City and 
Gothenburg, December 7 to 17, 1929, for the purpose of being trained for 
the duties at Gothenburg, that the employee at that place might proceed 
to Genoa. 


Comptroller General McCarl to the Secretary of Labor, December 2, 1930: 


There has been received your letter of November 7, 1930, as fol- 
lows: 





Receipt is acknowledge of letter of October 27, No. A-MBW-112, signed by 
the chief, audit division, with reference to a suspension in the settlement of the 
account of Thomas J. Murphy, special disbursing agent, London, England, 
amounting to $484.00, it being stated therein that proof that the necessity of the 
mission required travel on a vessel of foreign registry satisfactory to meet the 
requirements of section 601 of the merchant marine act of May 22, 1928, has 
not been submitted. 

The letter in question was in reply to this department’s letter of August 16, 
in which it was stated that had Technical Adviser William A. Mancill sailed 
on the steamship “ George Washington” instead of the vessel upon which he 
did sail, he would not have arrived at his destination in time to enable him to 
accomplish the object of his detail. 

It was thought that the foregoing statement would be sufficient, and, accord- 
ingly, the reasons why he could not have arrived in time to accomplish the 
object of his mission were not given. In a personal interview had with repre- 
sentatives of your office it has been suggested that the reasons which prompted 
the department in having Technical Adviser Mancill go forward on the steam- 
ship “Gripsholm” instead of on the “George Washington” be set forth in 
detail for appropriate consideration. 

Accordingly, I have to advise that the department just prior to detailing 
Technical Adviser Mancill was in receipt of the following report from the 
supervisor of technical advisers in Europe: 

“Since his arrival in Genoa, Mr. Estelle has suffered from serious pulmonary 
trouble. He coughs continuously and develops high fever periodically. Al- 
though the doctors have not been able to diagnose his case as tuberculosis, they 
have stated that he has an abcess of the right lung. Mr. Estelle has made as 
light as possible of his condition and has worked many days when he should 
not have been at the office. Last May, his condition became so bad that he 
was sent to the hospital by the physician who was called to attend him and he 
has had one bad attack this fall, although he continued to work. The consul 
general, Mr. Starrett, stated that though he sympathized with Estelle, he 
thought it would be to the best advantage of all if he were recalled to the 
United States, as his continual coughing and the suspicion of tuberculosis made 
those members of his staff who had to associate with Bstelle afraid of the 
contagion.” 

This departnrent was placed in a position of having an officer assigned to an 
American consulate in the capacity of technical adviser who was objectionable 
to the Consul General and whose condition of health was such that it was felt 
that he could not satisfactorily perform the duties upon which he was engaged. 
It was considered, therefore, that a real emergency existed which necessitated 
the most prompt action possible, Accordingly, steps were taken to have an 
officer arrive in Genoa to relieve Technical Adviser Estelle just as soon as that 
could be accomplished. 

In bringing about this result it was necessary to take into consideration that 
the examination of applicants for immigration visas is practically completed 
quite early in the month and it was realized that had Technical Adviser 
Mancill arrived in Gothenburg after the cases of applicants had been disposed 
of for that month it would be necessary for Technical Adviser Craver, whom 
he was to relieve at that Consulate and who in turn was to relieve Technical 
Adviser Estelle, to remain in Gothenburg for several days during the following 


month in order that he might appropriately acquaint Technical Adviser Mancil! 
with his duties. 























































DECISIONS OF THE COMPTROLLER GENERAL 247 


As stated in this department’s letter of August 16, Mr. Mancill sailed from 
New York on December 7, 1929, and arrived in Gothenburg on December 17, 
whereas, had he sailed on the steamship “ George Washington” he would not 
have arrived until approximately December 23. It was thought that between 
the 17th of December and the latter part of the nronth there would be a sufli- 
cient number of cases handled at Gothenburg to enable Technical Adviser 
Craver to acquaint his successor, Mr. Mancill, with the nature of his duties 
and to enable the former to relieve Technical Adviser Estelle at Genoa by the 
beginning of January. On the other hand, had he arrived on December 23, it 
was feared that all examinations for that month would have been completed 
and that Technical Adviser Craver would be compelled to remain for part of 
January in Gothenburg to instruct Mr. Mancill, which would greatly delay 
matters. As a matter of fact, Technical Adviser Craver was able to reach 
Genoa and relieve Technical Adviser Estelle on January 2, 

As previously stated, this department in the exercise of its best judgment 
adopted a course which it was considered necessary to adopt to afford relief 
in an emergent situation. The fact that Mr. Estelle immediately upon his 
return to this country was compelled to undergo quite extended treatment at 
the Walter Reed Hospital justifies the conclusion that he was in no condition 
to continue on in the position of immigrant technical adviser and that he had 
been relieved from that position none too soon, both for his own health and 
the protection of those who were compelled to work with him, to say nothing 
of the embarrassing situation brought about by his coming into contact with 
the people of other countries who had dealings at the American consulate which 
came under the handling of Mr. Estelle. 

In view of the foregoing, may I respectfully ask that the decision of the 
chief of the audit division be reconsidered and that the account be passed as 
rendered ? 


Section 601 of the merchant marine act of May 22, 1928, 45 Stat. 
697, provides: 

Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the 
laws of the United States when such ships are available, unless the necessity 
of his mission requires the use of a ship under a foreign flag: Provided, That 
the Comptroller General of the United States shall not credit any allowance 
for travel or shipping expenses incurred on a foreign ship in the absence of 
satisfactory proof of the necessity therefor. 


While it appears from your submission that the state of health of 
Mr. Estelle was such as to render his presence in the consular office 
undesirable, your department did not appear to consider it of such 
an alarming character but that his substitute might delay his arrival 
until such time as another technical adviser could be trained to take 
the place of the substitute. No reason is given why the technical 
adviser sent to Gothenburg could not have been dispatched directly 
to Genoa had the situation been an emergent one. Mr. Mancill’s 
mission was to be performed at Gothenburg, at which place he ar- 
rived December 17. It is acknowledged that he could have arrived 
December 23, upon an American vessel. The technical adviser 
whom he relieved at that place did not relieve Mr. Estelle until 
January 2, 1930. The requirements of section 601 of the merchant 
marine act, supra, as to the use of American vessels are mandatory 
and require the disallowance of credit for all travel and shipping 
expenses on a foreign vessel in the absence of satisfactory proof of 
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the necessity therefor. The necessity must have relation to the 
traveler’s mission and must be one of which the department was 
aware in advance and which formed the sole basis of the action in 
authorizing the use of the foreign vessel. 

The reasons given in your submission do not establish that Mr. 
Mancill’s mission required the use of the foreign vessel within the 
purview of secion 601 of the merchant marine act. 

Upon review the disallowance of credit for $94 must be and is 
sustained. The employee should be instructed to deposit promptly 
that amount and, also, the $390 which the Government paid upon 
the transportation requests used by him for transportation upon 
the foreign vessel. 


(A-34142) 
VOLUNTARY SERVICES—TOWING OF DISABLED NAVY AIRPLANE 


Where it appears from the facts of the record that there was no sudden 
emergency involving the loss of human life or the destruction of Govern- 
ment property, payment for towing services voluntarily rendered in the 
towing of a disabled Navy airplane, forced down because of a broken 
connecting rod, is not authorized, being in violation of the provisions of 
section 3679, Revised Statutes, as amended by the act of February 27, 1906, 
84 Stat. 49. The acceptance of voluntary service in contravention of the 
said statute cannot form the basis of a legal claim against the Government. 


Decision by Comptroller General McCarl, December 2, 1930: 


There has been presented to this office for consideration and 
settlement the claim of the estate of J. B. Eaton (deceased) for 
compensation for services rendered by the deceased to the United 
States Navy airplane No. A-7059 on February 3, 1928. 

It appears that on or about February 3, 1928, United States Navy 
airplane No. A-7059 piloted by Capt. E. D. Howard, United States 
Marine Corps,was forced down because of a broken connecting rod 
in the vicinity of Pigeon Key, Fla.; that at the time of the landing 
J. B. Eaton was in the vicinity in his motor launch and volunteered 
to tow the disabled airplane to Pigeon Key, a distance of approxi- 
mately 214 miles; that thereafter, or under date of November 20, 
1929, approximately 21 months after the service was rendered, the said 
J. B. Eaton submitted to the Bureau of Aeronautics, Navy Depart- 
ment, a claim, no specific amount being stated, on account of the 
towing services, the basis of the claim being set forth in his letter of 
November 20, 1929, as follows: 

On or about the middle of February, 1928, in a stormy high wind I was going 
east from Key West in my motor boat on the north side of the Florida East 
Coast Railway. Your aeroplane A7059 in charge of Capt. E. D. Howard and 
Sgt. A: R. Bugbee were en route to the naval station at Key West then 
heading towards Cuba to do photographic coast line work for our Government, 


when not very far from my boat the engine of the aeroplane broke down and 
the aeroplane came down in very rough water. It seemed to us that the boys 
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in the aeroplane could not survive in the high rolling waves. At considerable 
danger I backed my boat within throwing line of their plane and made fast 
their anchor rope to my boat and I pulled them a distance of nearly five miles 
into Pigeon Key Harbor. 

I never have seen two young men more grateful and pleased over what we 
did for them than these two men. I have felt that we were entitled to a reason- 
able compensation for saving your property, not to say anything about saving 
the lives of these two men. Your records will show all about this mishap. 
Sorry I can not give you the exact date, but that is not necessary. I have it 
marked down as being Friday about 4 p. m., but omitted writing down the 
day of the month. It goes without argument that we are entitled to com- 
pensation for what we did for your men. 


The claim was forwarded to this office by the Secretary of the 
Navy under date of October 30, 1930, with recommendation that $50 
be paid the claimant, the reasons therefor being stated as follows: 


On February 3, 1928, U. S. Navy airplane No. A-7059 was forced down with 
a broken connecting rod in the inner waters in the vicinity of Pigeon Key, 
Florida. At the time Mr. J. B. Eaton was in the vicinity in his motor launch 
and towed the disabled plane ashore for a distance of about two and one-half 
miles. Mr. Eaton submitted a claim to the Navy Department for compensation 
for the services rendered and the Navy Department is of the opinion that since 
these services were accepted by the occupants of the Navy plane claimant is 
entitled to reasonable compensation for the work performed. In view of all of 
the circumstances the sum of $50.00 is considered to be reasonable and it is 
recommended that provision be made for the payment of this amount to Mr. 
EKaton’s estate. 


The facts of record clearly show that there was no express agree- 
ment with reference to the towing of the said airplane, but that 
towing service was rendered voluntarily without any agreement or 
understanding as to compensation therefor. The question, therefore, 
is whether the services should be considered as having been rendered 
under sudden emergency involving loss of human life or destruction 
of Government property so as to bring the said claim within the 
purview of section 3679, Revised Statutes, as amended by the act of 
February 27, 1906, 34 Stat. 49, which expressly provides that no 
officer of the Government shall accept voluntary services for the 
Government except in cases of sudden emergency involving loss of 
human life or destruction of Government property. 

It appears to be definitely established by various letters and state- 
ments that the emergency in this case did not involve loss of human 
life or destruction of Government property. See statement of Alvin 
R. Bugbee, dated March 12, 1930, as follows: 


I was with Captain E. D. Howard at the time mengioned in OL-3, A-7059, 
and heard the conversation between Captain Howard and Mr. Eaton. In my 
opinion there was no danger either to plane or personnel. The sea was not 
very rough as Lieutenant Boyden landed near us and took off again. 

Mr. Eaton towed the plane a matter of possibly two and one-half miles, along 
the lee of the Florida East Coast Railway, and the next morning started to ques- 
tion me about plane, in regard to its value. I immediately referred him to Cap- 
tain Howard. 

Captain Howard was quite angry and after he had left Mr. Haton, he told 
me, “That gentleman is out to get all he can from us.” Then he gave Mr. 
Eaton the number and name of the plane and where it was from and our 
destination, 
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See, also, statement of First Lieutenant Hayne D. Boyden, United 
States Marine Corps, dated December 28, 1929, as follows: 


1. I was a member of the Cuban Aerial Survey in 1928 and accompanied Cap- 
tain Howard when he was forced down in airplane OL-3 No. 7059 near Daytona 
Beach, Florida. 

2. The cause of discrepancy in the dates of Mr. Eaton’s letter and the enclosed 
trouble report is that the wrong trouble report was forwarded, (enclosure B.) 

8. Upon reference to my flight log I find that on February 3, 1928, Captain 
Howard, with Gunnery Sergeant A. R. Bugbee, in airplane OL-3 No. 7059, was 
forced down with a broken connecting rod in the inner waters in the vicinity 
of Pigeon Key, Florida. The enclosed trouble report relates to a later forced 
landing on April 17, 1928. 

4. As to Mr. Eaton’s claim for compensation: I remember Captain Howard 
saying how incensed he had been that the men in the motor boat which towed 
him to Pigeon Key had desired to enter a claim against the Government for 
quite a sum of money as soon as they found it was a Government plane they 
were towing. I remember he said they seemed to consider it a good opportunity 
to make some easy money; and how “helpful” our average citizen seemed 
toward rendering any kind of free service to things governmental. I know 
that there were no “high rolling waves” which were endangering the lives of 
Captain Howard and Sergeant Bugbee for I landed near them to ascertain their 
trouble, and took off and proceeded to Key West at Captain Howard's direction. 


The Judge Advocate General of the Navy in eleventh indorse- 
ment of April 23, 1930, states, among other things, that— 


* * * Attention is invited to the fact that the services rendered in this 
case consisted merely of towing the airplane about two and one-half miles and 
did not constitute salvage services involving serious risk of life or property. 


The Bureau of Aeronautics, Navy Department, in twelfth indorse- 
ment of May 2, 1930, states— 


In the opinion of this bureau no compensation for personal services rendered 
by Mr. Eaton in the subject case is justified. It appears that his services 
were entirely voluntary; that no emergency existed, and there was no demand 
or agreement made concerning the compensation at the time the incident 
occurred. 


The facts of record conclusively show that the services here in 
question were voluntary and rendered in a case not within the ex- 
ceptions stated in the statute cited, supra. The accepiance of volun- 
tary service in contravention of the statute can not form the basis 
of a legal claim against the Government. Notwithstanding the 
commendable action of claimant in towing the airplane to shore, 
there is no authority of law for the allowance of the claim. 

For the reasons herein stated the claim must be and accordingly 
is disallowed. 


(A-34402) 
CONTRACTS—ARCHITECTS—TERMINATION 


Where a contract with an architect for the design, etc., of a memorial is termi 
nated and the contract provided that upon such termination, the architect 
is to be paid in proportion to the services rendered, and the amount 
agreed upon between the architect and the contracting officer as to the 
proportionate value of the services rendered appears to be reasonable in 
the light of other provisions of the contract, payment of the amount thu» 
agreed upon is authorized. 





DECISIONS OF THE COMPTROLLER GENERAL 251 


Comptroller General McCarl to the. Chairman, American Battle Monuments 

Commission, December 4, 1930: 

There has been received a submission dated November 22, 1930, 
from the Secretary of the American Battle Monuments Commission, 
wherein decision is requested whether, under contract ABM-p-87, 
dated August 3, 1929, a payment of $234 on approved voucher stated 
in favor of Paul P. Cret, the architect and contractor, is authorized. 
The doubt in the matter seems to have arisen because it has been 
concluded by the commission not to erect the monument at Ponta 
Delgada, Azores, for which the architect was employed to submit 
preliminary studies, designs, etc. 

Article 6 of the contract stipulated a total fee of $1,000 to the 
architect, 30 per cent to be paid upon the approval of the preliminary 
design by the commission, and 60 per cent upon approval and formal] 
acceptance by the contracting officer of the working drawings, speci- 
fications, and detailed drawings, with an additional allowance of 
$1,000 for each round trip, not to exceed two, from the United States 
to Ponta Delgada, made by the architect or his representative in 
connection with the work. Article 14 of the contract provided that: 

The contracting officer shall have the right, with the approval of the com- 
mission, to terminate this agreement whenever in his opinion it is to the best 


interest of the commission to do so. In the event of such termination, the 
architect shall be paid in proportion to the services rendered. 


It seems that before it was decided not to erect a monument at 
Ponta Delgada the architect had prepared and submitted to the 
commission preliminary designs for the proposed memorial, but 
that said designs were not acted upon by the commission. Had it 
been concluded to proceed with the erection, and the designs sub- 
mitted had been approved and accepted by the commission, the 
architect would have been entitled to payment of 30 per cent of 
the commission, or $300. However, article 3 of the contract pro- 
vides that if the design submitted is not approved by the commis- 
sion, the architect shall be given the opportunity to submit such 
additional preliminary studies and designs as he may desire and 
that in the event no preliminary design submitted meets with the 
approval of the commission the architect will be paid $250 for his 
services. In the present case the architect submitted only one set 
of preliminary studies and designs and as they were not acted upon 
by the commission it is not known whether they would or would 
not meet the approval of the commission. Therefore, the architect 
is entitled, under article 14 of the contract, to be paid only “in 


proportion to the services rendered.” He claims $234 on that basis 
and the commission has approved the claim. 
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The approved voucher is being returned and you are advised that, 
if otherwise correct, payment of $234 thereon to the architect is 
authorized. 


(A-33030) 


CONTRACTS—LIQUIDATED DAMAGES—INTERPRETATION OF 
DRAWINGS AND SPECIFICATIONS 


Where there was delay in completing performance of a contract for certain 
lock gates operating machinery equipment for a specified lock and dam, 
and it is shown that the delay was due to the contractor’s misinterpre- 
tation of the provisions of the contract, which delayed the furnishing of 
required electric motors thereunder, and which cause of delay was not 
excusable under the provisions of the contract, there is no authority to 
remit the liquidated damages accrued to the Government for such unexcused 
delay in performance of the contract. 

Under the provisions of article 2 of the Standard Form of Government Con- 
struction Contract, the contractor is not entitled to extra payment for 
work or materials shown on the drawings and omitted from the specifi- 
cations. 


Decision by Comptroller General McCarl, December 10, 1930: 

The Aldrich Pump Co. applied September 30, 1930, for review 
of settlement dated July 22, 1930, by which was disallowed its 
claim for a balance alleged to be due under its War Department 
contract No. W-923-eng-192, dated November 26, 1929, for furnish- 


ing certain lock gates operating machinery for the Hastings Lock 
and Dam, Mississippi River, near Hastings, Minn. 
Contractor’s claim consists of the following items: 


(1) Remission of the liquidated damages deducted from the contract 
price on account of alleged unexcused delay of .61 days in per- 
formance of the contract @ $10 per day 

(2) Refund of inspector’s fees or charges deducted from the contract 
price for inspection charges subsequent to the contract comple- 


(3) Payment to cover cost of 4 electric motors furnished under pro- 
test in connection with performance of the contract, @ $245 


Total amount of claim 


The contractor appears to have been paid the contract price for 
performance of the contract, with the exception of the suin of $635, 
which was deducted therefrom to cover certain liquidated damages 
and inspector’s fees, alleged to be due from the contractor on account 
of its unexcused delay of 61 days in completing performance of the 
contract. The contractor claims that it is entitled to an additional 
sum of $980, in excess of the contract price, for four electric motors 
which were required to be furnished and which it furnished under 
protest in connection with the contract work. The contractor states 
that the delay in completing the contract was due to the additional 
requirement of the contracting officer that four 15 horsepower, 230 
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volts, electric motors be furnished as a part of the lock gates operat- 
ing lock and dam machinery provided for by said contract; that as 
such motors were not mentioned in the specifications, the contracting 
officer was not authorized to require that same be furnished; and that 
as said motors were furnished under protest, it is entitled to pay- 
ment therefor in the sum of $245 each, or a total of $980. Contractor 
further contends that as the delay in completing the contract was due 
to the unauthorized requirement of the contracting officer relative to 
the furnishing of said motors for the lock and dam machinery, it 
is entitled to a remission of the $610 liquidated damages charged 
against it for the delay and a refund of the $25 inspector’s fees, 
which sums have been deducted from the contract price of said work. 

Under the terms and provisions of said contract the contractor 
agreed, for and in consideration of the payment of $15,492, to fur- 
nish all labor and materials and to perform all work required for the 
lock gates operating machinery (lot A) for the Hastings Lock and 
Dam, Mississippi River, near Hasting, Minn., in strict accordance 
with the specifications dated October 21, 1929, and the drawings 
designated for lot A in paragraph 22 of the specifications, sheets 1 
to 6, inclusive, all made a part of the contract; and that such work 
would be commenced within 10 days after date of the Government’s 
notice to proceed and would be completed within 90 days after date 
of said notice. The contract provided that in case of failure on the 
part of contractor to complete the work within the time thus deter- 
mined and agreed upon for its completion, the’ contractor should 
pay to the Government as liquidated damages the sum of $10 for 
each calendar day of delay not due to certain causes mentioned in 
the contract. 

The record discloses that the Government's notice to the contractor 
to proceed with the contract work was dated December 2, 1929. 
Thus, under the terms of the contract, performance thereof should 
have been completed on or before March 2, 1930. It appears, how- 
ever, that performance of the contract was not completed until May 
¥, 1930, a delay of 61 calendar days beyond the date fixed by the 
parties for completing performance thereof. 

On May 31, 1930, the contracting officer wrote to the Chief of 
Engineers, United States Army, relative to the contractor’s claim 
for remission of liquidated damages, as follows: 


2. The amount of the contract was $15,492.00 and the contract date of 
completion was March 2, 1930. The actual date of completion was May 2, 
1930, and the accrued liquidated damages anrount to $610.00. 

3. The principal reason the contract was not completed within the contract 
period was that the contractor had made no provision for furnishing the four 
motors required to operate the machinery, having assumed that they were not 
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included in the contract, and having bid accordingly. The protest against fur 
nishing was overruled and the motors were furnished. Copies of contractor's 
letters of February 24, 1930, to the Chief of Engineers, and of April 11, 1930, 
to the district engineer, are inclosed. 

4. At the time of the contractor's protest, February 24, 1930, the work (except 
motors) was practically completed. The subsequent delay was caused by the 
necessity of obtaining motors and fitting them to the machinery. 

5. In my opinion the contractor was honest though mistaken in his assunrp- 
tion of noninclusion of the motors in the contract. I therefore recommend 
that the amount chargeable as liquidated damages, $610.00, be remitted, and 
have so prepared the voucher. 


The contract provided: 


ArTicLe 1. Statement of work.—The contractor shall furnish all labor and 
materials, and perform all work required for lock gates operating machinery 
(lot A) for the Hastings Lock and Dam, Mississippi River, near Hastings, 
Minnesota, for the consideration of fifteen thousand four hundred ninety two 
dollars ($15,492.00) in strict accordance witb the specifications, and drawings, 
all of which are made a part hereof and designated as follows: 

Specifications dated October 21, 1929 (attached). 

Drawings designated for Lot A in paragraph 22 of specifications and marked 
“ Mississippi River, Hastings Lock and Danr, lock gate machinery,” sheets 1 
to 6 inclusive, file Miss. 20/20F1-6. (Not attached.) 

The work shall be commenced within ten (10) days after date of notice to 
proceed and shall be completed within ninety (90) days after said date of 
notice to proceed. 

ARTICLE 2. Specifications and drawings.—The contractor shall keep on the 
work a copy of the drawings and specifications and shall at all times give the 
contracting officer access thereto. Anything mentioned in the specifications and 
not shown on the drawings, or shown on the drawings and not mentioned in 
the specifications shall be of like effect as if shown or mentioned in both. In 
case of difference between drawings and specifications, the specifications shall 
govern. In any case of discrepancy in the figures or drawings, the matter 
shall be immediately submitted to the contracting officer, without whose de 
cision said discrepancy shall not be adjusted by the contractor, save only at 
his own risk and expense. The contracting officer shall furnish from time to 
time such detail drawings and other information as he nray consider necessary, 
unless otherwise provided. Upon completion of the contract the work shall be 
delivered complete and undamaged. 

* * * + * * * 


ArtTicLe 5. Eztras.—Except as otherwise herein provided, no charge for any 
extra work or material will be allowed unless the same has been ordered in 
writing by the contracting officer and the price stated in such order. 

. * * * * * * 

ArticLe 9. Delays—Damages.—If the contractor refuses or fails to prose- 
cute the work, or any separable part thereof, with such diligence as will insure 
its completion within the time specified in article 1, or any extension thereof, 
or fails to complete said work within such time, the Government may, by writ- 
ten notice to the contractor, terminate his right to proceed with the work or 
such part of the work as to which there has been delay. In such event, the 
Government may take over the work and prosecute the same to completion by 
contract or otherwise, and the contractor and his sureties shall be liable to 
the Government for any excess cost occasioned the Government thereby. If 
the contractor’s right to proceed is so terminated, the Government may take 
possession of and utilize in completing the work such materials, appliances, 
and plant as may be on the site of the work and necessary therefor. If the 
Government does not terminate the right of the contractor to proceed, the con- 
tractor shall continue the work, in which event the actual damages for the 
delay will be impossible to determine and in lieu thereof the contractor shal! 
pay to the Government as fixed, agreed, and liquidated damages for each calen 
dar day of delay until the work is completed or accepted the amount as se! 
forth in the specifications or accompanying papers and the contractor and hi: 
sureties shall be liable for the amount thereof: Provided, That the right of 
the contractor to proceed shall not be terminated or the contractor charge:| 
with liquidated damages because of any delays in the completion of the wor), 
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due to unforeseeable causes beyond the control and without the fault or negli- 
gence of the contractor, including, but not restricted to, acts of God, or of the 
public enemy, acts of the Government, fires, floods, epidemics, quarantine re- 
strictions, strikes, freight embargoes, and unusually severe weather or delays 
of subcontractors due to such causes: Provided further, That the contractor 
shall within ten days from the beginning of any such delay notify the contract- 
ing officer in writing of the causes of delay, who shall ascertain the facts and 
the extent of the delay, and his findings of facts thereon shall be final and 
conclusive on the parties hereto, subject only to appeal, within thirty days, by 
the contractor to the head of the department concerned, whose decision on such 
appeal as to the facts of delay shall be final and conclusive on the parties hereto. 


. . * * 7 * * 


ArricLe 15. Disputes.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer or his duly authorized representative, sub- 
ject to written appeal by the contractor within thirty days to the head of the 
department concerned, whose decision shall be final and conclusive upon the 
parties thereto as to such questions of fact. In the meantime the contractor 
shall diligently proceed with the work as directed. 


The specifications provided: 


8. Errors and omissions.—The contractor will not be allowed to take advan- 
tage of any error or omission in these specifications, as full instructions will 
always be given should such error or omission be discovered. 


. . * a « + . 

14. Commencement, prosecution, and completion.—The contractor will be re- 
quired to commence work under the contract within ten (10) calendar days 
after the date of receipt of notice to proceed, to prosecute the said work with 
faithfulness and energy, and to complete it within ninety (90) calendar days 
after said date of receipt of notice to proceed. The contract will provide for 
liquidated damages in an amount of ten dollars ($10.00) per day per lot, 
for any period of delay beyond the time agreed upon for completion. 

* o * os cs * * 

22. Drawings.—The work contemplated under these specifications shall con- 
form to the sheets of general drawings marked as follows: 

Lot A—Mississippi River, Hastings Lock & Dam, gate machinery, sheets 

- 20 
Miss. 90F1-6 

Also to such drawing relating thereto as may be exhibited in this office 
prior to the opening of proposals, and to such other drawings in explanation 
of details or minor modifications as may be furnished from time to time during 
the fabrication of the materials. These drawings will form a part of these 
specifications. Parts and details not fully shown on the drawings will be de- 
tailed by the contractor in accordance with the best practice and after approval 
by the contracting officer three copies of each drawing shall be supplied him 
before the corresponding pattern or shop work is commenced. 

Each of Lots A, B, C, and D include the furkishing and delivery of all parts 
shown or called for on the drawings. 

7 * 7 + . * 


38. Claims and protests.—If the contractor considers any work required of 
him to be outside the requirements of the contract, or considers any record 
or ruling of the inspectors or contracting officer as unfair, he shall ask for 
written instructions or decision immediately and then file a written protest 
with the contracting officer against the same within 10 days thereafter, or be 
considered as having accepted the record or ruling. 


The drawings, made a part of the contract by article 1 thereof, 
describe in detail dimensions and diagrams of the various parts of 
the operating machinery equipment to be furnished, and on sheet 


1 to 6, inclusive. 
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1 of such drawings the motor to be furnished is described as fol- 
lows: “725 R. P. M., 15 H. P.”—“* 15 H. P. 230 volt D. C. Intermit- 
tent duty, series wound motor. Totally enclosed weather proof, 
Westinghouse or equal.” 

With reference to this matter, the contracting officer, in a report to 
the Chief of Engineers, United States Army, dated October 29, 1930, 
(2d Ind.) stated: 


8. * * * Motors are started and operated by remote control and no addi 
tional equipment other than that shown on drawings is necessary. If a para- 
graph on motors had been placed in the specifications the wording would have 
been identical with that shown on the drawings. The number of motors 
required was not stated as they were not detailed. A motor is shown for a 
complete unit and as four units are required there was no necessity for stating 
the number of motors required. 


9. * * * This office is of the opinion that if the contractor had not been 
mistaken in his assumption of the noninclusion of the motors in the contract and 
had not assumed that after-approval drawings were unecessary, there would 


have been no delay. These errors on the contractor's part would cause delay 
to about the amount charged for liquidated drawings. * 


The general rule of law is that a person is bound by an agreement 
to which he has assented, where this assent is uninfluenced by fraud, 
violence, or the like, and he will not be permitted to say that he did 
not intend to agree to its terms. See 9 Cyc. 288, and cases there cited. 

The rule is well settled that a party must fulfill his contractual 
obligations. In this matter the contractor is requesting to be paid an 
additional sum, in excess of the contract price for complete perform- 
ance of the contract, due to the fact that it was required to furnish 
four electric motors under the involved contract which it had not 
anticipated should be furnished, as same were not mentioned in the 
specifications. The contracting officer decided that the four electric 
motors were included as a part of the lock and dam equipment to be 
furnished under the contract. The contractor protested such 
decision and appealed therefrom to the Chief of Engineers, United 
States Army, by letter of February 24, 1930, who appears subse- 
quently to have sustained the ruling of the contracting officer. 

The question of whether a recovery may be had for extra work or 
services outside the contract but performed in connection therewith 
is, of course, dependent on the proper construction of the contract. 
It is obvious that if, by a fair interpretation of the terms of the 
agreement, the services for which extra compensation is claimed are 
included in those for which the agreed compensation is stipulated, 
no further recovery may be had. 13 Corpus Juris 585. 

In the instant matter the drawings, which are a part of the con- 
tract, plainly show that the electric motor was to be included in each 
of the four units of the lock gates operating machinery equipment 
to be furnished under said contract. The contractor, having chosen 
to rely upon his own interpretation, and having submitted his bid 
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accordingly, cannot afterwards be heard to complain if the inter- 
pretation placed thereon by him did not accord with the true intent 
and meaning of the contract terms. If the contract did not express 
the true agreement, the contractor should not have signed it. Hav- 
ing signed the contract, the contractor became obligated to complete 
performance thereof in accordance with its provisions, which ob- 
viously included furnishing the four electric motors as a part of the 
lock and dam equipment covered by the contract. Where a contract 
contains an express stipulation as to the amount of compensation, as 
appears to be the case in the contract here under consideration, such 
stipulation is conclusive on the parties and measures the amount of 
recovery for performance. In this connection see 13 Corpus Juris, 
584; Brawley v. United States, 96 U. S. 168; International Contract- 
ing Co. v. Lamont, 155 U. S. 310; and Simpson v. United States, 172 
U. S. 379. Furthermore, this office has held that under the provi- 
sions of article 2 of the Standard Government Form of Construction 
Contract, such as the one under consideration, the contractor is not 
entitled to extra payment for work or materials shown on the draw- 
ings and omitted from the specifications. 7 Comp. Gen. 503. 
Under article 9 of the Standard Government Form of Construc- 
tion Contract, such as the one under consideration, the question 
whether a contractor is chargeable with liquidated damages depends 
upon the terms of the contract and the facts as found by the contract- 
ing officer. It is for the administrative officer to determine the facts 
and the extent of delay and for the General Accounting Office, or 
the courts, to determine the question of whether under such facts 
and the terms of the contract liquidated damages are to be remitted 
or retained. See 6 Comp. Gen. 650; 7 id. 505, 534; and 8 id. 13. 
The contract makes no provision for the remission of damages for 
delays in performance, excepting as stipulated in Article 9, above 
quoted, for “ unforeseeable causes beyond the control and without 
the fault or negligence of the contractor.” The record does not show 
that any of the 61 days’ delay was due to the causes for which the 
contract provides that liquidated damages are not chargeable, nor 
to causes resulting from an act of God, of the law, or of the United 
States. On the contrary, the evidence shows that all of the delay 
in completing performance of the contract was due to the contractor’s 
misinterpretation of the provisions of the contract which caused 
it to delay furnishing the required electric motors thereunder. Ob- 
viously, such delay is not excusable under the terms of the contract. 
In view of the facts and circumstances and the terms of the con- 
tract, as above shown, there is no authority to pay to the contractor 
any sum in excess of the contract price for completing performance 
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of the contract. Neither is there any authority to remit the liqui- 
dated damages accrued to the Government on account of contractor’s 
delay of 61 days in the performance of said contract. 


Accordingly, upon review, the settlement of July 22, 1930, must be 
and is sustained. 


(A-34393) 


COMPENSATION—ALLOWANCES—PUBLIC HEALTH SERVICE 
PERSONNEL DETAILED TO DEPARTMENT OF JUSTICE 


Under the act of May 18, 1930, 46 Stat. 273, authorizing the detail of per- 
sonnel of the Public Health Service to the Department of Justice in 
connection with the medical treatment of inmates of penal institutions, 
the value of allowances furnished in kind and censidered a part of 
compensation of the civilian personnel so detailed, is to be determined, 
pursuant to the act of March 5, 1928, 45 Stat. 198, under the laws and 
regulations governing the personnel of the Public Health Service, even 
though the quarters and other allowances are under the administrative 
control of the Department of Justice. There should be allotted from 
appropriations under the Department of Justice to the Public Health 
Service only an amount necessary to pay the aggregate of that part of 
the compensation of the detailed personnel which is payable in cash, 
the remainder of the compensation, representing the determined value 
of quarters and other allowances’ furnished in kind, to constitute a 
direct charge against the appropriations under the Department of Jus- 
tice available for upkeep and maintenance of the quarters, etc. 


Comptroller General McCarl to the Attorney General, December 10, 1930: 


Consideration has been given to your letter of November 24, 1930, 
as follows: 


The act approved May 13, 1930 authorizing the Public Health Service to 
render all medical and hospital service for penal and correctional institutions 
contains the following provision: 

The compensation, allowances, and expenses of the personnel so detailed may 
be paid from applicable appropriations of the Public Health Service in accord- 
ance with the law and regulations governing the personnel of the Public Health 
Service, such appropriations to be reimbursed from applicable appropriations 
of the Department of Justice; or the Attorney General is hereby authorized 
to make allotments of funds and transfer of credit to the Public Health Serv- 
ice in such amounts as are available and necessary, which funds shall be 
available for payment of compensation, allowances, and expenses of personnel 
so detailed, in accordance with the law and regulations governing the personnel 
of the Public Health Service.” (Public 203, 7lst Congress.) 

As an incident to the service in penal and correctional institutions it is 
necessary that a certain number of the officers and employees reside on the Gov- 
ernment reservation. This is particularly true with respect to officers of the 
higher rank, a portion of the guard force, and personnel connected with the 
medical service. Such arrangements have obtained since the beginning of the 
institutions. At first quarters were assigned and certain officers were under 
the annual appropriation acts allowed to draw subsistence from prison stores, 
but on March 2, 1926 the following statute was enacted: 

“The head of an executive department or independent establishment, where. 
in his judgment, conditions of employment require it, may continue to fur- 
nish civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
available therefor: Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing 
the salary rate of such civilians.” (44 Stat. 161.) 

Pursuant to this legislation necessary adjustments in the salaries of all per- 
sonnel in the penal and correctional service of the Department of Justice have 
been made and the required information is now shown on the several 
institutional pay rolls. 
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On September 1, 1930, the Public Health Service assumed responsibility for 
supervising and furnishing medical service at the Federal Industrial Insti- 
tution for Women, Alderson, West Virginia; U. 8S. Penitentiary, Atlanta, 
Georgia ; and the U. S. Penitentiary, Leavenworth, Kansas, including the annex 
located at disciplinary barracks. 

The service in the penal and correctional service is continuous, including 
Sundays and holidays, and covers each day of the year. It is impracticable 
in many instances to permit personnel to reside off the reservation and in most 
instances it is necessary that we arrange to furnish meals at the institution. 
Due to the character of service this condition exists whether the personnel be 
paid by the Department of Justice or detailed from the Public Health Service. 
For instance, the institution at Alderson, West Virginia, is a considerable dis- 
tance from the town and there are few, if any, proper facilities in the town for 
supplying quarters and subsistence. Due to the exigencies of the service it be- 
comes necessary that Government-owned quarters on the reservation at Alder- 
son be provided for officers and employees detailed from the Public Health 
Service. It is also necessary that the meals be furnished such officers. Funds 
for the payment of salaries and expenses incident to the furnishing of medical 
and hospital service have been transferred from the Department of Justice to 
the Public Health Service. 

The question now arises as to the method of securing reimbursement from 
employees of the Public Health Service in connection with quarters and sub- 
sistence furnished by the Department of Justice. Under the present arrange- 
ment the expense of maintaining quarters, furnishing light, heat, laundry 
service, and the cost of subsistence is chargeable to the annual appropriations 
of the respective penal and correctional institutions. The funds estimated as 
necessary in the annual appropriations for medical, hospital, and similar serv- 
ice having been transferred to the Public Health Service, it would be im- 
practicable to furnish subsistence and quarters unless reimbursement is made. 

In conference with the Public Health officials this matter was discussed 
and the decision reached that appointments in the Public Health Service would 
be made to cover total cash compensation without any deduction for allowances, 
and where necessary from the standpoint of service requirements at the several 
penal and correctional institutions subsistence and available quarters would be 
provided for Public Health Service employees for which the individuals would 
reimburse the Government. 

Such quarters and subsistence as may be provided by the Department of 
Justice for Public Health Service employees are identical with allowances ren- 
dered employees of the Department of Justice. At the Alderson institution, for 
instance, practically all available quarters are of similar character. No dis- 
tinction is made as to the value or type of quarters furnished officers of differ- 
ent rank. Under the rules and regulations of the Public Health Service allow- 
anches furnished vary according to the rank and class of the service. There is 
a marked difference between the type and value of quarters authorized by the 
Public Health Service under their Bureau Circular #27 issued July 1, 1928, 
and those provided by the Department of Justice. 

It is proposed wherever practicable to furnish quarters and subsistence for 
which reimbursement will be made by the Public Health officer for whom such 
allowances are provided. However, the question arises as to whether reim- 
bursement should be made on the basis of allowances provided under the regu- 
lations of the Public Health Service or on the basis of values fixed at the sev- 
eral penal and correctional! institutions. 

Since the expense of furnishing quarters and allowances to civilian personnel 
is chargeable to the appropriation for maintenance and operation of the several 
institutions reimbursement when collected should in our opinion be made to 
such appropriation and become available for expenditure. The specific ques- 
tion is therefore submitted as to whether as an incident to the service in the 
several penal and correctional institutions the Department of Justice may 
colleet from employees of the Public Health Service the value of quarters and 
subsistence to be fixed at the rates which obtain under the regulations of the 
Department of Justice, such reimbursement to be credited to the several inst!- 
tutional appropriations. 


The provisions of the act of March 2, 1926, 44 Stat. 161, quoted in 
your letter, requiring the value of allowances furnished in kind to 
73175°—31——-18 
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be determined and considered a part of the compensation in fixing 
the salary rates of civilian officers or employees, covering the fiscal 
year 1927, only, were made permanent legislation by section 3 of 
the act of March 5, 1928, 45 Stat. 193. As this statute is applicable 
only to civilian officers and employees, it is understood your submis- 
sion relates only to civilian, as distinguished from the commissioned, 
personnel of the Public Health Service detailed to the Department 
of Justice. 

Section 2 of the act of May 13, 1930,.46 Stat. 273, quoted in your 
letter, specifically requires that the applicable appropriations under 
the Department of Justice should bear the entire cost of compensa- 
tion, allowances, and expenses of the personnel of the Public Health 
Service detailed to the Department of Justice under the terms of 
the statute, but that such payments shall be “in accordance with the 
laws and regulations governing the personnel of the Public Health 
Service.” That is to say, while the entire cost is to be charged 
under the Department of Justice appropriations, by means of reim- 
bursement of appropriations or allotment of funds, administrative 
control over the personnel is to remain with the Public Health Serv- 
ice, and their rates of compensation, the value of allowances, whether 
in kind or commutation thereof, are to be determined under the laws 
and regulations governing the personnel of the Public Health 
Service. 

It has been held that, in applying the act of March 5, 1928, swpra, 
there should be no adjustments between salary appropriations and 
appropriations chargeable with the cost of furnishing quarters and 
other allowances in kind. For instance, in decision of June 3, 1929, 
8 Comp. Gen. 628, the general rule was stated as follows: 


* * * ‘The determined value of allowances is as much a part of the com- 
pensation as the cash paid, irrespective of the fact that the one is charged to 
the salary appropriation and the other is, or has been charged to other appro- 
priations of a nonpersonnel character. No collections from employees of the 
value of allowances furnished in kind, and no adjustments of appropriations, 
and no deposits to miscellaneous receipts are authorized or required. The por- 
tion of the compensation paid in cash is charged to the salary appropriation, 
and the determrined value of the allowances, including any items of upkeep, 
maintenance, etc., is chargeable to appropriations expressly provided for that 
purpose. * * * 


This same principle should be applied in the instant matter since 
the entire cost of compensation, including both the cash and the 
determined value of allowances, is to be borne by the Department 
of Justice appropriations, The total salary rate, as well as the por- 
tion thereof to be paid in cash and the portion to represent the value 
of quarters and other allowances furnished in kind, should be fixed 
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and determined by the administrative officers of the Public Health 
Service in accordance with the laws and regulations governing the 
personnel of the Public Health Service, notwithstanding that the 
quarters and other allowances furnished in kind are under the admin- 
istrative control of the Department of Justice. There should be 
allotted to the Public Health Service from the appropriations under 
the Department of Justice only an amount necessary to pay the 
aggregate of that part of the compensation of the detailed personnel 
which is payable in cash, the remainder of the compensation, repre- 
senting the determined value of quarters and other allowances fur- 
nished in kind, constituting a direct charge against the appropria- 
tions under the Department of Justice available for upkeep and 
maintenance of the quarters, etc. There is no authority for the 
proposed procedure of alloting to the Public Health Service from 
appropriations under the Department of Justice an amount repre- 
senting the aggregate of the total rates of compensation of the de- 
tailed personnel, and to collect from the officers and employees 
detailed the determined value of allowances furnished in kind. 
The records of this office would seem to disclose that in the appli- 
cation of the act of March 5, 1928, supra, there is considerable dif- 
ference between the determined value of similar quarters and other 
allowances furnished in kind under the Department of Justice and 


the Public Health Service, the rates fixed by the Department of Jus- 
tice being lower than those fixed by the Treasury Department. This 
matter is merely called to your attention for any action deemed 
necessary or advisable to determine whether the value fixed by the 
Department of Justice is not too low to satisfy the requirements of 
the statute. 


(A-34050) 
ADVERTISING—BIDS—EVALUATION—FISCAL YEAR CONTRACTS 


Bids may not be evaluated, or compared, on any basis not provided for in the 
advertised specifications, nor may a contract be entered into for periods not 
authorized by specific statutes. ; 

Where a contract is authorized under an annual appropriation, the contractual 
liability may not exceed the fiscal year current when the contract was 
entered into. 


Comptroller General McCarl to the Attorney General, December 11, 1930: 
There has been received your submission of November 1, 1930, 

with inclosures of the advertised specifications and bids received 

in response thereto for the installation of a telephone system in the 
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United States Penitentiary at Atlanta, Ga., and wherein decision 
has been requested as to which of the three bids you are authorized 
to accept for the installation of the telephone system. 

Under date of September 9, 1930, the Department of Justice ad- 
vertised for bids for the installation of a telephone system com- 
plete, in accordance with certain specifications and blue prints show- 
ing the layout of the system. Bidders were requested to quote, also, 
maintenance cost for one year in accordance with the specifications, 
which provided that— 


Each bidder is requested to furnish also a bid for maintaining all of the 
switching equipment, power equipment, and telephones for one year after the 
date the exchange is put into service. Preference will be given to a bidder 
who furnishes also a maintenance bid. 

This maintenance shall include at least one complete routine test and in- 
spection near the end of each 3 months of service and all normal repairs and 
replacements necessary to enable the exchange to render a high grade of 
service, excepting repairs to and replacements of any parts of the battery. 
The bidder shall furnish the name, title, and address of its local representa- 
tive to whom trouble and defects are to be reported. The repairs and re- 
placements made necessary by these reports shall be made within a reasonable 
time after the troubles and defects are reported. 

It is desired that each bidder that furnishes a maintenance bid will agree 
that the contract to be signed therefor shall be renewable, at the option of the 
Department of Justice at the end of each year at the same rate for a total 
period of 5 years. 


Three bids were received in response thereto as follows: 


| 
Bidder | Item 1 | Item 2 | Terms 


Graybar Electric Co., W Ohloh P- Cc 
Automatic Electric Inc., Chi 
The North America (Electric) 


‘No anys first year; » tennant 9 years $100 per year. 


It seems that the proposals were referred to the Bureau of Stand- 
ards, Department of Commerce, for report concerning the relative 
merits of the offerings made by the three bidders, and in letter dated 
October 2, 1930, the Bureau of Standards suggested that the Graybar 
Electric Co. bid did not comply with the specifications in not quoting 
a maintenance charge and that as between the other two bids, its 
conclusion was as follows: 


There remain for consideration only the bids of Automatic Electric, Inc., and 
of the North Electric Manufacturing Company. Since the obvious intent of the 
Department is to consider not only first cost but also maintenance cost, both 
must be taken into account in making recommendations for award. 

The basis of comparing the two remaining bids must, therefore, take into 
account annual capital carrying charges and annual maintenance costs. 

The annual capital charges may be taken in each case as 4% interest (in lieu 
of return on investment) and 6% straight line depreciation (corresponding to 
an estimated useful life of 1624 years) or a combined carrying charge of 10% 
on first cost installed, to which must be added the respective maintenance costs. 

The following tabulation is in accordance with this procedure: 
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—- = 
| North Elec. North Elec. 
Mfg. Co., | Mfg. Co., 
Ist year suc. years 


' Automatic 
Electric, Ine, 


ee $5, 893. 00 $5, 893. 00 
Annual capital charges 10% 589. 30 589. 30 
Annual maintenance s : , 100. 00 


Total annual charges... ..__..- 589. 30 | 689. 30 
Difference per annum in favor of North Co__...-.......'..-..-.--.-.--| 152. 11 52.11 


If the annual capital charges are not taken into account as they should be, but 
are disregarded as is often done by the Government, the difference in annual 
maintenance costs in favor of the North Electric Mfg. Co. will wipe out the 
difference in first cost in slightly more than 6 years, though the useful life of 
the equipment may be conservatively put at 1624 years. 


The low bidder meeting the specifications proposed to furnish the 
equipment for $4,854.07, with a maintenance charge of $256 a year 
to be renewed each year for five years. At the end of the 5-year 
period the equipment of this bidder would cost the Government 
$6,134.07. The other bidder offered to furnish the equipment at 
$5,893, with no charge for maintenance for the first year and $100 a 
year thereafter for four years. At the end of five years this equip- 
ment would cost the Government $6,293. In other words, the low 
proposal would remain the lowest proposal at the end of the 5-year 
period. 

It is unnecessary to analyze the estimate of the Bureau of Stand- 
ards, which appears to be based on the life of the equipment for a 
period of 1624 years. It is sufficient to say that the specifications 
gave no notice to bidders that there would be taken into considera- 
tion the maintenance cost over a period of 16% years, or the life of 
the equipment. It is deemed well, however, to call administrative 
attention to the fact that there is no authority to contract on a basis 
of imposing an obligation to make payments for a period beyond the 
fiscal year for which the appropriation is available under which the 
contract is proposed to be made. See section 3679 of the Revised 
Statutes, as amended by the act of February 27, 1906, 34 Stat. 49, 
which prohibits the expenditure “ in any one fiscal year of any sum in 
excess of appropriations made by Congress for that fiscal year, or 
involve the Government in any contract for the future payment of 
money in excess of such appropriations.” 

There can be entered into no contract under the bids presented for 
the maintenance of the equipment after the expiration of the fiscal 
year of the appropriation. The maintenance data obtained may be 
used for the purpose of ascertaining the low bidder, and, as shown 
in that respect, the low bidder under the terms of the specifications 
is the Automatic Electric (Inc.). Any maintenance of the equipment 
after expiration of the guarantee period would be for contracting 
for upon competitive bids obtained when the need arises. 
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(A-34397) 
REWARDS—DESERTERS—FLYING CADETS 


A flying cadet, Air Service, United States Army, is, by the act of July 11, 1919, 
41 Stat. 109, given the status of an enlisted man in the Army, and when 
he is apprehended by a civil officer as a deserter and delivered to the 
military authorities, he is within the provisions contained in the annual 
appropriation acts for the payment of a reward of $50. 


Comptroller General McCarl to First Lieut. John F. Connell, United States 
Army, December 11, 1930: 


There has been received your letter of November 21, 1930, re- 
questing decision whether payment of the reward of $50 is au- 
thorized for the apprehension and delivery to the military authori- 
ties of a flying cadet, United States Army, charged with desertion. 
The question has arisen in connection with the case of John Bonnell, 
A. S. 6803796, who enlisted June 21, 1929, as a flying cadet and was 
assigned for duty with the cadet detachment, Kelly Field, Tex. 
It is stated that he deserted the service June 23, 1930, and was 
apprehended by Anthony J. Piotrowski, police officer, Michigan 
City, Ind., and was delivered August 12, 1930, by such civil officer 
to the military authorities at Fort Sheridan, Il. 

In the act of July 11, 1919, 41 Stat. 109, under the title “Air Serv- 
ice,” are provisions as follows: 


The Secretary of War is hereby authorized and directed to establish and 
maintain at one or more established flying schools courses of instruction for 
aviation students. 

Aviation students shall be enlisted in or appointed to the grade of flying 
cadet, Air Service, which grade is hereby established; * * *. 

Upon completion of a course prescribed for flying cadets, each flying cadet, 
if he so desire, may be discharged and commissioned as a second lieutenant in 
the Officers Reserve Corps: Provided, That the Secretary of War is authorized 
to discharge at any time any flying cadet whose discharge shall have been 
recommended by a board of not less than three officers. 


The establishment and maintenance of the grade of flying cadet in 
the Air Service is for the purpose of training men to become officers 
in the Air Service, Officers’ Reserve Corps. Under the statute and 
Army Regulations 615-160 promulgated thereunder, men selected for 
the course are required to enlist in the Army. Paragraph 13c pro- 
vides that an enlisted man already in the service will not be ordered 
to a flying school as a flying cadet unless he shall have two years to 
serve in his current enlistment, otherwise he is required to be dis- 
charged and reenlisted for three years. Civilians are required to enlist 
in the Army for three years. If they complete satisfactorily the course 
of instruction prescribed and have the necessary qualifications, they 
may elect to be discharged and commissioned in the Air Service, Of- 
ficers’ Reserve Corps. Their discharge prior to completion of the 
course is by action of the Secretary of War upon recommendation of a 
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board of not less than three officers. Furthermore, flying cadets are 
by sections 2 and 13a of the national defense act of 1920, 41 Stat. 759, 
and section 2 of the act of July 2, 1926, 44 Stat. 780, amending section 
13a, included in the total enlisted men of the Army and in the 
enlisted men authorized for the Air Corps. Flying cadets have the 
status of enlisted men in the Army and are within the provisions 
contained in the annual appropriation acts providing funds “ for the 
apprehension, securing, and delivering of soldiers absent without 
leave and deserters” 45 Stat. 436, in the amount of $50 for each 
deserter. Accordingly you are advised that payment is authorized 
on the voucher if Bonnell was declared a deserter by his commanding 
officer and had not been discharged from the service at the time of 
his apprehension, and if the voucher is otherwise correct. 


(A-34428) 
CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE 


An employee whose service under a temporary appointment in the field service 
was terminated at the close of business June 30, 1928, and who was 
appointed to another position in the field service effective July 1 or 2, 1928, 
and at an initial salary rate fixed by the administrative office, acquired no 
right to a salary increase under the Welch Act in his new position, and as 
he was not entitled to the benefits of the Welch Act he is not entitled to the 
benefits of the Brookhart Act. 

A field grade or salary range corresponding to a grade or salary range pre- 
scribed by the classification act, as amended, established under the rules 
and regulations of an administrative office, and the placement or allocation 
of a position therein by administrative action, is as controlling of the 
salary rate of an employee as the allocation of the position, upon the final 
approval of the Personnel Classification Board, in a certain grade under 
the departmental service, and a salary rate, at least the minimum, in the 
range prescribed for the particular field grade in which the position has 
been administratively placed or allocated, must be paid. 


Comptroller General McCarl to the Secretary of War, December 11, 1930: 


Consideration has been given to your letter of December 1, 1930, 
as follows: 


It is requested that a ruling be given as to whether the increase in compen- 
sation provided by the Welch Act of May 28, 1928, should have been allowed 
Mr. Walter L. Varney, clerk in the Engineer Department at large, Cincinnati, 
O., the facts in whose case are stated below, and whether he is to be regarded 
as entitled to the further increase provided by the Brookhart Act of July 3, 1930. 

Mr. Varney was given temporary appointment on March 25, 1928, in the 
office of the citizens’ military training camp at Fort Hayes, Columbus, O., by 
selection from the register of the secretary, sixth civil service district, 
Cincinnati, O. It is understood that he was employed as clerk at $1,200 per 
annum, 

On May 15, 1928, Mr. Varney was certified to the Cincinnati district office 
of the Engineer Department at large for probational appointment as clerk- 
typist and was accepted for this position. However, due to the fact that Mr, 
Varney was then familiar with the work in the office of the citizens’ military 
training camp, he was requested by that office to remain in his temporary posi- 
tion, if possible, until the completion of the organization of these camps on 
June 380, 1928, 
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In view of the above request, Mr. Varney called at the Cincinnati district 
office, stating the facts in the case, and, believing it to be in the interest of 
the United States, he was given permission by the district engineer, Cincinnati, 
O., to remain in his temporary position at Fort Hayes until the organization 
of these camps was completed. 


Mr. Varney, therefore, remained in his temporary position until June 30, 1928, 
on which date he was discharged. However, due to the fact that July 1st, 1928, 
came on Sunday, he did not report to the District Engineer, Cincinnati, O., until 
Monday, July 2d, 1928, thereby losing his salary for Sunday, July Ist, although 
losing no actual time, and was, therefore, not accorded the benefits of the 
Welch Act, effective July 1, 1928. ; 

It is believed that Mr. Varney should have been allowed the increase pro- 
vided by the Welch Act, provided the understanding that the legislation re- 
ferred to changed the salaries of positions rather than the salaries of em- 
ployees, and that in the case of a position vacant on June 30, 1928, the entrance 
salary was advanced effective July 1, 1928, to the new minimum rate applica- 
ble to the grade to which the position was allocated. The position to which 
Mr. Varney was appointed on July 2, 1928, was allocated to salary range 5 
($1,140-$1,500) on June 30, 1928, and his appointment was proposed at the sec- 
ond salary step of that grade. The entrance salary of salary range 5 advanced 
to $1,260 per annum, effective July 1, 1928, and the second salary of the grade 
became $1,320 per annum. 

Information is requested as to whether, in view of the fact that Mr. 
Vurney was in the service on June 30, 1928, although in another bureau of the 
War Department, and although employed in temporary status, he was en- 
titled to appointment in the Engineer Department on July 2, 1928, at the 
rate of $1,320 per annum. In view of the fact that July 1, 1930, fell on Sunday, 
it is believed that the technicality of nonemployment on that date would have 
no bearing on the case. If not entitled to appointment at $1,320 per annum, 
information is requested as to whether he was entitled to appointment at the 
rate of $1,260 per annum, the new minimum rate of the salary range of the 
position to which he was appointed, and, if so, as to whether he is to be 
considered as entitled to further advancement of one salary step under the pro- 
visions of the Brookhart Act, effective July 3, 1930. 


Based on the facts stated in your letter, this employee who served in 
the field service June 30, 1928, was not entitled to the benefits of the 
statutory increases in compensation authorized by the Welch Act, 
whether the new appointment was considered as effective July 1 or 
July 2,1928. There was a separation from the service at the close of 
business on June 30, 1928, and a new appointment in a new position 
July 2, 1928, at an initial salary fixed by the administrative office. 
The employee acquired no right to a statutory increase under the 
Welch Act in his new position in the field service. Since he was not 
entitled to the benefits of the Welch Act, he is not entitled to the 
benefits of the Brookhart Salary Act. 10 Comp. Gen. 20; id. 49; dd. 
81; id. 91; id. 125. 

Your letter states that the initial salary rate of the field grade or 
salary range No. 5 in which this employee was appointed effective 
July 2, 1928, was $1,260 per annum as prescribed by the adminis- 
trative office, corresponding to a salary range as prescribed by the 
terms of the Welch Act (grade 1, C. A. F. service), but that the em- 
ployee was paid initially only at $1,200 per annum. 

A field grade or salary range corresponding to a grade or salary 
range prescribed by the classification act, as amended, established 
under the rules and regulations of an administrative office, and the 








DECISIONS OF THE COMPTROLLER GENERAL 267 


placement or allocation of a position therein by administrative action, 
is as controlling of the salary rate of an employee as the allocation 
of the position, upon the final approval of the Personnel Classifica- 
tion Board, in a certain grade under the departmental service. A 
salary rate, at least the minimum in the range prescribed for the 
particular grade in which a position has been placed or allocated, 
must be paid. 

Therefore, if the facts are as stated this employee should have been 
paid initially from July 2, 1928, at the rate of $1,260 per annum. 
If the employee is now receiving less than $1,260 per annum, his 
salary should be increased to that rate. For past periods, payment 
should not be made by a disbursing officer, but the employee may 
be advised of his right to file in this office, over his signature, a claim 
for the amount involved, supported by an administrative recom- 
mendation and a report of all the facts in the case, including a certi- 
fied copy of the appointment effective July 2, 1928, of the employee 
to a position in field grade or salary range No. 5. 


(A-34445) 
TRANSPORTATION—ROUND-TRIP FARES 


As a general rule employees are entitled to be reimbursed for transportation 
expenses on the basis of round-trip fares only. Claims for the difference 
between the cost of two one-way fares alleged to have been actually 
expended and the cost of a round-trip ticket should.not be paid by dis- 
bursing officers but should be forwarded to the General Accounting Office 
for direct settlement. 


Comptroller General McCarl to G. A. Mauk, United States Marshal, December 

13, 1930: 

There has been received your letter dated November 30, 1930, 
transmitting a copy of a letter dated November 26, 1930, from 
Forrest V. Sorrels, operative in charge, division of secret service, El] 
Paso, Tex., with respect to his claim for $2.22, representing a deduc- 
tion from his account as submitted for travel expenses in responding 
to a subpoena from El Paso, Tex., to Tucson, Ariz., which deduction 
appears to have been made by you for the reason that the claimant 
charged two one-way fares for a total of $22.62, whereas the round 
trip fare for a 30-day period is $20.40. You request decision of this 
office as to what may be considered as a valid excuse for the failure 
of an employee traveling on official business to purchase a round-trip 
fare. 

You are advised that, with respect to the claim in question, your 
action in reimbursing the claimant on the basis of round-trip fares 
was correct and proper. If the claimant feels that he is entitled to | 
reimbursement on the basis of two 1-way fares he may be advised of 
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his right to present to this office, for direct settlement, a claim for 
the difference between the cost of two 1-way fares and the cost of a 
round-trip ticket. Such procedure should be followed generally in 
those cases wherein the claimants have been paid the amounts to 
which they are apparently entitled under existing law and regula- 
tions but who feel that additional amounts are due them, as disburs- 
ing officers generally are not authorized to make additional payments 
on claims on which they have made one payment as in full. In other 
words, disbursing officers are authorized to pay current claims only. 

With respect to your request for a decision as to what may be 
considered as a valid excuse for the failure to purchase a round-trip 
fare, you are advised that the circumstances involved in such matters 
are so varied that no definite rule can be established, as the merits 
of each claim must be determined upon the particular facts involved 
therein. And in all cases in which there is room for reasonable 
doubt as to whether reimbursement is authorized on the basis of a 
round-trip ticket or two one-way fares, the disbursing officer should 
either submit the voucher covering the entire claim to this office for a 
decision in advance of payment or pay on the basis of the lower rate 
and advise the claimant of his right to submit a claim to this office 
for any additional amount thought to be due. 


(A-32690, A-32894) 


TRANSPORTATION OF HOUSEHOLD GOODS AND AUTOMOBILES— 
FOREIGN SERVICE ‘ 


To entitle Foreign Service officers to reimbursement of the cost of transportation 
of household goods, including automobiles, purchased while en route to a 
new post of duty, it must appear that the transportation charges were 
incurred only after title to the property passed to the officer and such 
charges may include only the actual and necessary cost of such transpor- 
tation, subject to limitations prescribed in the regulations, directly from 
the place where title passes to him to his new post. 

Comptroller General McCarl to the Secretary of State, December 18, 1930: 

Reference is had to your letter of May 10, 1930, relative to the 
settlement of the accounts of Arthur C. Frost, American consul 
general at Prague, for the December, 1928, quarter, certificate No. 

K-49331-S, whereby credit was suspended for $230.26, representing 

the cost of transportation to Prague of an automobile which was 

purchased by David A. Turnure, vice consul, while en route to his 
post, the amount including three items as follows: Transportation 
charges from Paris to London, $48.53; packing and freight charges 
from London to Prague $155.29; and cartage in Prague, $26.44. 

Reference is made also to your letter of July 24, 1930, requesting 

review of settlement of April 30, 1930, disallowing credit in the 

accounts of Vice Consul G. G. Ackerson, jr., for $311.34 paid to 
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himself as cost of packing, crating, freight and dock dues upon an 
automobile shipped from Detroit, Mich., to Cape Town, South 
Africa. 

In the Turnure case credit was withheld upon the basis that 
the charges constituted a part of the purchase price of the auto- 
mobile and were not items of transportation within the meaning 
of the law authorizing transportation of effects at public expense. 
As a ground for disallowance in the Ackerson case it was stated 
that the law authorizes the expense of transporting an oflicer’s 
effects from his old to his new station and it had been considered 
to relate to those effects in possession and not those acquired later. 
You now urge that the necessities of the Foreign Service are such 
that a liberal construction should be placed upon the law and 
regulations to avoid hardships occasioned by frequent changes re- 
quired of Foreign Service officers from one station to another in- 
volving wholly different surroundings, climate, etc. The question 
involved in the two cases is whether on change of post the United 
States is required to pay the cost of transportation of an automo- 
bile purchased at or about the time of departure from the United 
States or purchased en route in a foreign country before arrival at the 
new post. Also, whether an automobile purchased after arrival at the 
new post comes within the purview of the law and regulations. The 
ground for disallowance in the Ackerson case, if correct, would 
seem applicable to the Turnure case as well, viz., that the auto- 
mobile was not in the officer’s possession when he-entered upon his 
travel for change of post. 

The appropriation “Transportation of Foreign Service officers, 
1929,” act of February 15, 1928, 45 Stat. 68, provides as follows: 

TRANSPORTATION OF DIPLOMATIC, CONSULAR, AND FOREIGN SERVICE OFFICERS: 
To pay the traveling expenses of Diplomatic, Consular, and Foreign Service 
officers and clerks to embassies, legations, and consulates, including officers of 
the United States Court of China, and the itemized and verified statements 
of the actual and necessary expenses of transportation and subsistence, under 
such regulations as the Secretary of State may prescribe, of their families and 
effects, in going to and returning from their posts. * * * 

Paragraphs 19 and 20 of the supplement to the Standardized Gov- 
ernment Travel Regulations, promulgated by the Secretary of State, 
April 27, 1927, and applicable to Foreign Service officers, provide: 

The expenses of the transportation of the household and personal effects 
shipped by freight under the provisions of this article and within the limits set 
forth therein, will be paid by the Government whether shipped from the old post 
to the new or from the United States to the new post, or partly from the United 
States and partly from the old post, or, if specifically authorized by the Secre- 
tary of State partly or wholly from some other point to the new post or another 


destination, provided the total cost does not exceed the expense that would 
have been involved in shipping the effects from the last place of duty to the 
new, 

Household effects shall be deemed to include only the usual necessary furni- 
ture and fittings for a household establishment. If an automobile is included in 
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the effects shipped the cost of crating, uncrating, and transporting it (not to 
exceed one automobile) will be paid provided by its inclusion the maximum 
amount of cubic feet or weight allowed to the officer is not exceeded thereby. 
In case it is exceeded the excess cost must be borne personally by the officer and 
likewise in case the inclusion of an automobile increases the freight rate on the 
shipment, such increase in freight rate will not be allowed as a charge against 
the Government * * *, 


The statutory authority entitles Foreign Service officers to trans- 
portation of their effects in going to and returning from their posts. 
In the decision of July 29, 1925, A-9378, it was said: 


* * * The law contemplates normally the transportation of the effects 


from the place from which he is appoinnted—usually in original appointments 
from the place of his residence in the United States. It may be said also to 
contemplate the transportation of effects already in possession and not those 
after acquired, There may be facts of necessity in which if it appears that no 
greater expense was placed upon the Government than a shipment from the nor- 
mal place contemplated by the law, the transportation may be allowed. The 
purchase of effects as distinguished from effects in possession raises also the 
question whether thereby effects may not be involved to a greater extent than 
of such as would be in possession. There is here the possibility of abuse, but 
there must be established in the first place the necessity of transportation as 
made, and if the facts are established in that connection the purchases them- 
selves will probably be governed thereby. 


The facts in the case in which this decision was rendered were 
that the officer was proceeding to his new post and while in Lon- 
don or Paris, or both, or soon thereafter, additional effects were 
purchased on his behalf and reimbursement for transportation of 


such effects to his new post was authorized. 

The facts in the two matters now before this office may be summa- 
rized as follows: Vice Consul Turnure was transferred from Wash- 
ington to Prague and stopped en route in London, where he bought 
an automobile of French make. The freight charge from the fac- 
tory in France to London was $48.53, packing and freight charges 
from London to Prague $155.29, and cartage and drayage $26.44. 
The journey was made in July and August, 1928, Vice Consul 
Ackerson, upon being assigned to the consulate at Cape Town, de- 
parted from Washington January 5, 1929. The automobile was 
purchased by him after arrival at his post, through the agency of 
the maker in Cape Town, at a cost of $311.34, including packing 
and crating from Detroit to Cape Town via New York, and dock 
dues at Cape Town. The purchase of the automobile was consum- 
mated at Cape Town and apparently the title to it passed to him 
there. The transportation constituted a part of the purchase price 
and no authority exists to reimburse on that account. 

To entitle a Foreign Service officer to reimbursement of the 
cost of transportation, within the limits of the regulations, of an 
automobile or household effects purchased while en route to his 
vew post, it must appear that the transportation charges were 
incurred only after title to the property passed to the officer, and 
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such charges may include only the actual and necessary cost of 
such transportation, subject to the limitations prescribed in the regu- 
lations, directly from the place where title passes to him to his new 
post, on articles reasonably necessary for the use of himself or 
family at the new post. The same rule is for application in the 


case of purchases made within the prescribed time after arrival at 
the new post. 


The accounts will be adjusted in accordance with the rules herein 
announced, 


(A-34556) 
CONTRACTS—MISTAKE IN BID 


\ bidder may not be permitted either to withdraw or reform his bid after 
the bids are opened, where the bid was as intended and the difference in 
price quoted by such bidder and the other bidders is not such as to make 
it unconscionable to require performance in accordance with the bid. 


Comptroller General McCarl to the Secretary of the Interior, December 18, 
1930: 


There has been received your indorsement of December 8, 1930, 
forwarding to this office for decision a question presented in letter 
dated December 6, 1930, from the Superintendent of St. Elizabeths 
Hospital, as follows: 


Under date of November 13th, the hospital sent out proposals inviting bids 


on 79 steel dressers, to be finished in five different colors. Bids were opened 
at 3 p. m., November 28th, as follows: 


Blue | Pink | Time 


| | 
| Yellow | Walnut Pareb. | dise. 


ment | | 
| | | | | 


j 


ns ‘ ~ | hi . | 
ex Serv ice & Equip. Co., New York City, f. 0. b. 
iasthdiictiiieiad hs ahaa tanec amen dnineiatntin eh edie it ea. $32. 50 | $32. 50 | $34. 50 | $34.50 $34. 50 | Net, 


| 


A Ln. eh Dh aheteneneetnntte abe & 34. 62 32.75 | 36.00! 36.00! 36.00 2/10 

Lears & Sons, Baltimore, Md., f. 0. b. hospital -- 34.57 | 32.70) 35.95 | 35.95 | 35.95 2/10 
Englander Spring Bed Co. New York City, fo, b. | | | | 

Washington, D. C_._- Sacto 34. 65 32.75 36. 00 | 36.00 , 36.00 Net. 





Analysis of these bids would indicate that the Apex Service & Equipment Co. 
is the low bidder on items 1, 3, 4, and 5. While apparently low on item 2, tak- 
ing the time discount into consideration offered by Lears & Son, Apex 8S. & E. 
Co. is five cents higher per dresser than Lears & Son. 

Before an award could be made, the hospital received a letter from the 
Apex S. & E. Co., dated December first (copy attached hereto), stating that 
they had made an error in their bid in estimating the quantity, that this ship- 
ment would not make a carload, thereby costing them more than they had 
estimated on for freight, thus causing them to lose the extra discount which 
they would have received otherwise. They respectfully ask to be released 
from their bid of November 28th. 

Analysis of the above bids would not seem to disclose any marked difference 
which would put the bids themselves on notice, and suggest that an error had 
been made. The hospital had made no recommendation of award at the time 
the Apex S. & E. Co’s letter was received, having found it necessary to secure 
udditional information in reference to some of the bids, The dressers offered 
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by the Apex 8S. & E. Co. would be satisfactory to the hospital, inasmuch as the 
three lowest bidders, Apex S. & E. Co., Lears & Son, and the Doehler Furniture 
Co. are all quoting on the same dresser, manufactured by the Doehler Furniture 
Co. The Doehler Furniture Co., however, from whom the Apex 8S. & E. Co. 
would be compelled to purchase these dressers, are slightly higher in price. 

The hospital is in doubt as to whether to cancel the bids of the Apex S. & E. 
Co., as they request, or not. It is therefore respectfully requested that you 
transmit a copy of this letter to the General Accounting Office, with the request 
that they advise the hospital if this bid is to be cancelled, or if the low bidder 
(Apex Service and Equipment Co.) is to be notified that he must furnish the 
dressers. 


The Standard Instructions to Bidders, approved November 19, 
1926, by the President for use throughout the Government service, 
provided in paragraphs 14 and 19 as follows: 


14. Withdrawal of bids.—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

19. Errors in bid.—Bidders or their authorized agents are expected to exam- 
ine the maps, drawings, specifications, circulars, schedule, and all other instruc- 
tions pertaining to the work, which will be open to their inspection. Failure 
to do so will be at the bidder’s own risk, and he can not secure relief on the 
plea of error in the bid. In case of error in the extension of prices, the unit 
price will govern. 

After the bids were opened on November 28, 1930, and by letter 
dated December 1, 1930, the Apex Service & Equipment Company 
stated that: 


Upon perusing our records, we note that an error was made in our quotation 
to you, mainly the cost of shipping. When we purchase the above line, we 
receive a special discount if the quantity involved constitutes a carload. This 
shipment will not made a carload, thereby costing us additional for freight, 
and losing the extra discount which would have been received otherwise. 

It is our intention to adhere strictly to your rules and if you can see your 
way clear to eliminate our bid from consideration, it will be greatly appre- 
ciated. We also wish to state that if this can not be done we shall be com- 
pelled to deliver same, thereby sustaining a loss to our department. 


The tabulation contained in the letter of December 6, 1930, of 
the prices quoted shows a very slight difference in price between the 
prices quoted by the Apex Service & Equipment Co. and the prices 
quoted by the next lowest bidder. While the specifications and bids 
were not submitted with the request for decision, as should have 
been done, it appears from the letter of December 1, 1930, that no 
mistake was apparent on the face of the bid, or from a comparison 
with the other bids, and that what is alleged as an error was merely 
the failure of the Apex Service & Equipment Co. properly to estimate 
or consider the weight of the quantity of equipment involved, said 
company assuming that the shipment would take the carload rate 
from the plant of the manufacturer of the equipment, whereas it dis- 
covered later that less than carload rates would have to be paid on 
the shipment. In other words, the Apex Service & Equipment Co. 
submitted the bid that it intended to submit, and the only alleged 
error is the failure to take into consideration the difference between 
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the less than carload and carload freight rate on the shipment in 
reaching such intention. 

This is not a sufficient ground for permitting either the with- 
drawal or reformation of the bid, especially when all the bidders 
were notified in advance that their bids could not be withdrawn 
after the date fixed for opening and that they could not “secure 
relief on the plea of error in the bid.” 

Answering the question specifically, you are advised that there 
is no sufficient basis for permitting either the withdrawal, disre- 
garding, or reformation of the proposal submitted by the Apex Serv- 
ice & Equipment Co. 


(A-32849) 


DEPARTMENTS AND ESTABLISHMENTS—HEADS—DELEGATION OF 
AUTHORITY 


The provision in the act of July 3, 1930, 46 Stat. 1016, that all final decisions 
or orders of any division, bureau, or board in the Veterans’ Administra- 
tion shall be subject to review, on appeal, by the Administrator of Vet- 
erans’ Affairs, requires the personal action of the administrator involving 
his personal judgment and discretion, and he is not authorized to dele- 
gate such duty to a subordinate in the absence of an assistant whose posi- 
tion has been specifically created sand fixed by law with power and 
authority to act as and in the place of the administrator as head of the 
Veterans’ Administration. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Decem- 
ber 20, 1930: ’ 

There has been received your letter of December 5, 1930, requesting 
reconsideration of decision of this office dated August 6, 1930, hold- 
ing that the provision in the act of July 3, 1930, 46 Stat. 1016, that 
“All final decisions or orders of any division, bureau, or board in 
the Veterans’ Administration shall be subject to review, on appeal, 
by such administrator,” contemplates the personal action of the 
administrator, and that he is not authorized to delegate to a subordi- 
nate the right or duty to act for him upon such appeals, or to act in 
his name under a special delegation of authority to sign his name. 

The additional matters submitted in support of the request for 
reconsideration have been carefully considered, but I am unable 
to agree that the terms of the particular provision, or of the statute 
considered as a whole, constitute sufficient authority to relieve you 
from the duty and responsibility specifically imposed to act person- 
ally on all such appeals. 

The established rule with respect to the delegation of power or 
authority, often has been stated in decisions,of the accounting 
officers. Said rule is concisely stated in decision of February 15, 
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1928, 7 Comp. Gen. 482, 483, one of the decisions cited in your 
submission, from which the following is quoted: 


* * * In construing similar provisions in other statutes in which the 
authority to do, or authorize a particular thing to be done, is vested by statute 
in the head of the department or establishment, it has been uniformly held 
that the head of a department may not delegate that authority entirely to 
a subordinate, although such authority may be delegated to an assistant head 
authorized by statute to act in place of the head. 19 Comp. Dec. 628; 2 Comp. 
Gen. 459; 3 id. 371, 460, 694, 777, 797; A-95483, May 26, 1925. When the 
Congress has considered that such power should be delegated it has authorized 
such action by specific legislation, as evidenced in the act of May 22, 1926, 
44 Stat. 620, authorizing the Secretary of the Interior to delegate to super- 
visory officers the power vested in him under section 169, Revised Statutes, 
to make temporary or emergency appointments of persons for duty in the field. 
Even this power of appointment is made subject to confirmation by the 
Secretary. 


The act of March 4, 1911, 36 Stat. 1265, considered in decision 
of April 10, 1928, 7 Comp. Gen. 656, which you cite in support of 
your request for reconsideration, provided as follows: 


That hereafter, officers and employees of the Department of Agriculture 
transferred from one official station to another for permanent duty, when 
authorized by the Secretary of Agriculture; may be allowed actual traveling 
expenses, including charges for the transfer of their effects and personal prop- 
erty used in official work, under such rules and regulations as may be pre- 
scribed by the Secretary of Agriculture. 


The decision of April 10, 1928, in applying said provision, prop- 
erly held as follows: 


While the provisions of the act of March 4, 1911, 36 Stat. 1265. are appli- 
eable to tranfers “when authorized by the Secretary of Agriculture,” this 
is further qualified by providing that the actual traveling expenses may be 
allowed “under such rules and regulations as may be prescribed by the 
Secretary of Agriculture.” As the authority to permit such transfers has 
been delegated, by regulation prescribed by the Secretary of Agriculture, 
to the chiefs of the respective bureaus in which the employee serves, it 
follows that such officers are qualified to authorize the transfers and to 
determine and certify that such transfers were not for the personal convenience 
of the employees. * * * 


The provision in the act of July 3, 1930, here under consideration, 
positively and definitely imposes on the administrator the duty of 
acting on appeals from all final decisions or orders of any division, 
bureau, or board in the Veterans’ Administration without any quali- 
fication whatever, and there would appear to be no analogy whatever 
between said provision and the provision which was considered in 
the decision of April 10, 1928. 

The mere statement of the proposition advanced in your argument 
to the effect that a review of a final decision or order of an official 
or board involves only a ministerial act, would seem sufficient to 
refute it, and I assume you did not intend seriously to urge such a 
contention. 

With reference to your statement that “the Secretary of the In- 
terior under his general authority had the power to delegate to an 
Assistant Secretary authority to act on pension appeals,” and that 
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said “ power passed to the administrator immediately upon the sign- 
ing of the Executive order of July 21, 1930,” it need only be stated 
that the delegation by the Secretary of the Interior was in accordance 
with the established rule hereinbefore stated and pursuant to the 
provisions of the statute creating the office of Assistant Secretary 
of the Interior, and that the law has not created an office of Assistant 
Administrator of Veterans’ Affairs nor specifically vested in any 
official the power and authority to act as and in the place of the 
administrator as head of the Veterans’ Administration. If, under 
existing law, the administrator could delegate to his “ special assist- 
ant ” the power and authority vested in the administrator to review 
final decisions and orders, he could likewise delegate said power and 
authority to any clerk or other employee under the Veterans’ Ad- 
ministration ; and it is not to be assumed that the Congress intended 
to create such a situation. While the act of July 3, 1930, gave broad 
and exceptional authority to the administrator in the matter of 
organizing the forces placed under his administrative control and 
of assigning duties, etc., thus enabling him to divest himself of 
practically all of the duties placed under the Veterans’ Administra- 
tion, it specifically provided that all of these final decisions and 
orders—some of which are not reviewable hy any other officer or 
tribunal in the executive or judicial branch of the Government— 
“shall be subject to review, on appeal, by such administrator.” 
The situation would seem to admit of no other conclusion than that 
the action on such appeals must be by the administrator in person. 
The decision of August 6, 1930, must be and is affirmed. 


(A-33922) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
ACTUAL COST DEFINED 
Where the services of inspectors of ordnance, Navy Department, are loaned 
to inspect parabolic reflectors for the Commerce Department, there is no 
basis to hold that the salaries of the inspectors, which otherwise would 
have been paid under Navy appropriations, represent “ actual cost” of serv- 
ices within contemplation of the act of May 21, 1926, 44 Stat. 605, directing 
reimbursement of actual cost of materials or services furnished by the 
Navy to executive departments or independent establishments of the 


Government, either after the services are performed or by payment in 
advance and subsequent readjustment. 


Comptroller General McCarl to the Secretary of the Navy, December 20, 1930: 
Consideration has been given to your letter of October 22, 1930, 
relative to disapproval for payment upon preaudit of $157.91 pro- 
posed to be paid under Department of Commerce public voucher 
No. 412840, in favor of property accounting officer of the Navy, 
representing reimbursement of $154.91 for compensation of em- 
73175°—31——-19 
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ployees of the office of the naval inspector of ordnance for the 
time engaged in inspecting 450 parakglic reflectors for the Bureau 
of Lighthouses, Department of Commerce, and $3 for stationery 
and office supplies used in connection with this work. Certification 
of the voucher submitted to this office by the disbursing officer, 
Bureau of Lighthouses, Commerce Department, on Schedule 9082, 
yas withheld per preaudit difference statement dated August 15, 1930, 
for the following reasons: 


Voucher returned without certification. The general rule in cases Where 
one establishment of the Government lends the services of an employee to 
another is that the payment by the establishment receiving the benefit of the 
services covers only the expense incurred by the employee during the period 
of time he is engaged in the work of the borrowing establishment, the salary 
of such employee remaining a charge against the appropriation or fund of 
the establishment lending the services. 7 Comp. Gen 709. Unless it can be 
shown that by the loan of the inspector to the Commerce Dept. it became 
necessary to augment the inspecting force of the Navy, reimbursement is 
improper. Cost of office supplies may be reimbursed upon proper itemization. 


The voucher was subsequently resubmitted to this office by the 
disbursing officer, Bureau of Lighthouses, and again returned on 
preaudit difference statement dated September 26, 1930, for the 
reason that only additional expense actually incurred is allowable. 
Relative to this matter your letter states, in part, as follows: 


It is believed that the General Accounting Office is not familiar with 
the procedure governing the employment of civilians under the Naval Estab- 
lishment. The attempted distinction between “regular” employees and other 
employees does not apply to civilian employees of the Naval Establishment 
inasmuch as the Naval Establishment has no “regular” employees. Discre- 
tion as to the numbers and rates of pay of civilian employees in the field is 
vested in the Secretary of the Navy and the number of such employees con- 
stantly fluctuates in accordance with the work load of the activity concerned. 
Thus the performance of duty by a civilian employee of the Naval Establish- 
ment for another department or establishment of the Government requires 
the employment, or the retention in employment, of other civilians to properly 
perform duty for the Navy. 

In the particular case in question the inspection work was undertaken in 
accordance with the desires of the Chief Coordinator, representing the Presi- 
dent, that departments and establishments generally avail themselves of the 
inspection facilities of other departments whenever necessary. In further- 
ance of the desires of the Chief Coordinator the Navy has undertaken a large 
amount of inspection work for other departments where such departments 
desired to avail themselves of naval facilities. If the Navy is not to receive 
reimbursement for such inspection it is believed that such inspections would 
contravene the provisions of section 3678 of the Revised Statutes (Title 31, 
Sec. 628, U. 8. C.), which provides that: 

“All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made and for no others.” 

“An appropriation by Congress of a given sum of money, for a named pur- 
pose, is not a designation of any particular pile of coin or roll of notes to be 
set aside and held for that purpose, and to be used for no other; but simply 
a legal authority to apply so much of any money in the Treasury to the indi- 
cated object.” (Hukill v. United States, 16 Ct. Cls. 562, 565.) It is apparent, 
therefore, without regard to the provisions of section 3678 of the Revised 
Statutes, that the use of funds for any purpose other than that for which 
appropriated, is unlawful. With such premise supported by section 3678 
of the Revised Statutes, the Navy Department feels that the use of funds 
appropriated for naval purposes to pay inspectors performing work for other 
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departments or establishments of the Government is prohibited by statute, 
except as provided by the act of May 21, 1926, which inferentially authorizes 
the use of naval appropriations for that purpose conditioned upon the reim- 
bursement to the naval appropriations of the actual cost thereof. c 

Your decision of April 16, 1930 (A-31275) to Major J. B. Harper, Finance 
Department, U. S. Army, wherein it was held that payment of a voucher 
covering the actual cost of labor performed by mechanics of the Naval Air- 
craft Factory at Philadelphia, Pennsylvania, in repairing an Army airplane 
was authorized, is in consonance with the views of the Navy Department, but 
the action of the General Accounting Office in the present case is in conflict 
therewith. 


The act of May 21, 1926, 44 Stat. 605, provides: 


Nava: working fuud: Hereafter any executive department or independent 
establishment of the Government ordering materials or services from the Navy 
shall pay promptly by check upon written request from the Paymaster General 
of the Navy, either in advance or upon completion of the work, all or part of 
the estimated or actual cost thereof, as the case may be, and bills rendered 
in accordance herewith shall not be subject to audit or certification in advance 
of payment: Provided, That proper adjustment on the basis of the actual cost of 
delivery of work paid for in advance shall be made. 


The voucher was not forwarded with your letter, but you state 
that at the request of the Department of Commerce, the naval 
inspector of ordnance at Rochester, N. Y., inspected 450 parabolic 
reflectors being purchased by the airways division of the Bureau 
of Lighthouses and that the compensation of the employees of the 
office of the naval inspector of ordnance for the time engaged on 
this work amounted to $154.91. The cited’ act of May 21, 1926, 
directs reimbursement of the actual cost of materials or services 
furnished by the Navy to any executive department or independent 
establishment of the Government, either after the services are per- 
formed or by payment in advance and subsequent readjustment. 
The primary question here involved is what was the actual cost 
of the services performed for the Bureau of Lighthouses. Decision 
of April 16, 1930, A-31275, cited by you as applicable, held that 
payment for the cost of labor used by the Naval Aircraft Factory 
in making emergency repairs on an Army plane which was forced 
to land at Philadelphia while en route to Dayton, Ohio, because of 
a defective oil tank, was authorized under the said act of May 21, 
1926. This was in consonance also with the established rule set 
forth in a decision of June 18, 1924, 3 Comp. Gen. 974, relative to 
work described by your predecessor as involving not the loaning or 
detailing of personnel but rather the undertaking by the depart- 
ment, in the ordinary course of business, to do for another department 
“repair, alteration, manufacture, or new construction work in its 
regularly established plants.” It was pointed out in that decision 
that it is recognized that any material amount of such additional 
work requires increased expense, and it was held to be in conformity 
with section 3678, Revised Statutes, to require that the amount of 
such additional expense as can be accurately determined shall be 
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reimbursed by the procuring department. This is the underlying 
principle of the numerous decisions involving reimbursement for 
otherwise authorized and proper services rendered by one depart- 
ment or establishment for another, and it is in the light of those 
decisions that there is for determination the “actual cost” of 
services within the meaning of the cited act of May 21, 1926. 
Clearly, there is no actual cost to be reimbursed where a department 
has been put to no expense that would not have been incurred if the 
services in question had not been performed, nor is there any basis 
for reimbursement as actual cost of amounts which can not 
be accurately determined and shown to be directly due to the 
performance of the service in question. 

With respect to your contention that the performance of duty 
by a civilian employee of the Naval Establishment for another 
department or establishment of the Government increases costs 
because it requires the employment, or the retention in employment 
of other civilians to properly perform duty for the Navy, your 
attention is invited to decision A-31040, dated May 6, 1930, where, 
in answering a similar contention advanced on behalf of the Chief 
of Engineers, United States Army, it was said: 


You may be informed, however, that on the facts now before this office, 
the payment in question was not authorized under the well-established rule 
that one Government activity may not be reimbursed for services performed 
for another except to the extent that it is shown that increased costs have 
been incurred. Such rule is not in contravention of section 3678, Revised 
Statutes, requiring all appropriations to be applied solely to the objects for 
which they are made, but is in aid of such statute, for unless increased 
costs have actually been incurred by the performing activity, there is nothing 
to be paid and if payment is made merely on some theoretical, or hypothetical, 
or estimated basis, where no actual increased costs are shown to have been 
incurred, the effect is to augment the appropriation of the performing activ- 
ity at the expense of the appropriation of the requesting activity, and thus 
to apply the appropriation of the requesting activity to the purposes of the 
performing activity in contravention of said section 3678, Revised Statutes. 
The application of section 3679, Revised Statutes, as amended by the act of 
February 27, 1906, 34 Stat. 48, cited by you, is not apparent, as there would 
appear to be no question of creating a deficiency in the appropriation in the 
absence of a showing that increased costs have actually been incurred by the 
performing activity as a result of the loaned service. Your explanation that 
somewhere upon final analysis some increased cost may have been incurred 
by the Corps of Engineers on account of the inspection of the lumber is not 
sufficient to authorize charging the appropriations of the Office of Public 
Buildings and Public Parks of the National Capital with the salary of the 
inspector, which would have been paid under Corps of Engineers appropria- 
tions if such inspection had not been made. The performance of services 
at no increased cost by one Government activity for another is a matter of 
comity in the interest of the Government service generally and is not to be 


treated on the basis of a commercial arrangement between two unrelated 
private business organizations. 


To the same effect is decision of September 22, 1930, 10 Comp. 
Gen. 131, holding that Navy appropriations were not chargeable 
with the salary of a War Department Ordnance Inspector whose 
services were loaned for a few days to inspect ordnance for the 
Navy Department (and showing, incidentally, that your department 
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benefits, in similar circumstances, from the application of the prin- 
ciples stated). In that decision it was said: 


In short, the contention is that by loaning Mr. Kelley’s services to the 
Navy Department for two weeks, the work that he othérwise would have 
done had to be performed by other employees and, consequently, that in 
the final analysis, as a matter of cost accounting among the various ordnance 
procurement projects, some project must have been charged with the cost 
of services which need not have been incurred if Mr. Kelley's services had 
not been loaned. Manifestly, this is too speculative to determine that the 
War Department, as a demonstrated fact, actually incurred an increased 
expense in the amount of Mr. Kelley’s salary by loaning his services for the 
short time involved, particularly in view of the fact that the appropriation 
involved is a lump-sum appropriation of $4,000,000 made in general terms 


for the development, manufacture, purchase, and maintenance of ammunition, 
eda * * * 


See also decision of August 8, 1930, A-82601, holding that the 
disbursing clerk, Department of Commerce, was not entitled to 
credit by reason of the cited provisions of the act of May 21, 1926, 
supra, for a payment to the Paymaster General of the Navy as 
reimbursement on account of the services of a Navy engineer inspect- 
ing a radio monitoring station for the Department of Commerce 
in the absence of a satisfactory showing that the amount represented 
actual expenses incurred by the engineer by reason of such inspection. 

In the present case the submission does not show whether the 
inspection of the reflectors was made personally by “the naval 
inspector of ordnance at Rochester, N. Y.”—apparently a person 
regularly assigned to that position—or by employees assigned to 
aid him in connection with a regular inspection service apparently 
maintained by the Navy at Rochester, or whether it was necessary 
to employ additional inspectors to do the work, and, if so, how 
many, and for how long, and at what rates of pay. If the work 
was done in conjunction with their other work by inspectors already 
employed who otherwise would have been retained and paid the 
same salaries and it was not necessary to augment directly the num- 
ber of inspectors there, on account of such additional work, the mat- 
ter appears to be no more than one of the temporary loan of the 
services of available employees, and there appears no basis for hold- 
ing that the salaries of the inspectors, which otherwise would have 
been paid under Navy appropriations, constituted any accurately 
determined additional expense or represents the “actual cost” of 
the service within the contemplation of the act of May 21, 1926. 

The appropriation act of June 11, 1930, 46 Stat. 564, provides 
for various activities of the Bureau of Ordnance, Navy Department, 
including inspection, a lump sum of $11,669,400. Similar amounts 
have been appropriated for prior years. 

The facts presented are not sufficient to authorize reimbursement 
from appropriations of the Bureau of Lighthouses, Department of 
Commerce, for the salaries of inspectors which would have been 


. 
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paid under appropriations for the Bureau of Ordnance if the inspec- 
tions had not been made. Accordingly, the action taken on the 
voucher appears to have been proper and will not be modified on the 
facts submitted. 


(A-34877) 


SEAMEN—ALIENS—RELIEF 


The provisions of law relative to the relief in foreign countries and the repatria- 
tion of American seamen are not to be construed as imposing any duty 
on an American consular officer to furnish relief or provide for sending 
to a port of the United States a seaman in the country of which he is a 
national, where the laws or shipping regulations of such country would 
preclude his being signed on an American vessel without assuming certain 
obligations to him as a citizen of said country. 


Comptroller General McCarl to the Secretary of State, December 26, 1930: 


Consideration has been given to your letter of November 25, 
1930, as follows: 


There is enclosed a copy of a despatch received from the American consul 
general at Valparaiso, Chile, which concerns certain difficulties encountered in 
connection with the recent enforcement of a provision of the Chilean maritime 
regulations, whereby a vessel is held responsible for the repatriation to Chile 
of nationals of that country who may also have the status of American seamen 
and have been signed on an American vessel in a port of the United States. 
The despatch points out in this relation, on page three, the conflict between the 
Chilean and American law with respect to the obligation of the vessel for the 
return of the seaman. 

The department would accordingly be pleased to be informed of your views 
as to whether, in the case of Octavio Verdejo, cited in the despatch under 
reference, also in similar cases of American seamen who are Chilean citizens, 
the enforcement of the Chilean regulations would relieve the vessel, as well as 
the Government of the United States, from all obligation to maintain such seu- 
men in Chile and subsequently to return them to the United States. 


The dispatch of the American consul general is, in part, as 
follows: 


For over two years the Valparaiso agents of American steamship companies 
have been cooperating to the fullest possible extent with this consulate general, 
and the expenses for the care, maintenance, and final return to the United 
States of American seamen have been borne by the steamship companies, no 
public funds having been expended by this office during that time for the hos- 
pitalization, relief, or repatriation of American seamen. The return to the 
United States of American seamen who for some sufficient reason were dis- 
charged at Valparaiso, or who were stragglers as defined by the regulations, 
has usually been accomplished by having the seamen in each case sign on the 
articles of a ship of the same line, for the voyage to the United States. The 
capacity in which a man was signed depended in part on the needs of the 
ship on which he returned to the United States, or on the facts of his particular 
case, certain types of individuals being shipped as utility men at one cent a 
month. 

The arrangements above described proved satisfactory both to this office 
and to the agents of the steamship companies, and at the same time the rulings 
of the Comptroller General of the United States were complied with. Difficul 
ties began to present themselves, however, after June 13, 1930, when Captain 
Enrique Castro became the maritime governor of the Province of Aconcagua, 
which includes Valparaiso. On August 20, 1930, he sent a communication to 
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‘ 


this office, a copy of which is enclosed herewith, and in which he quoted certain 
provisions of the Chilean maritime regulations of which a translation is given 
below. 

“ARTICLE 1. Every Chilean who wishes to ship on a foreign ship without 
losing his rights to consular protection must do so by means of a contract signed 
before the maritime authority or Chilean consul at the port of embarkation, 
in the same form established by the regulations of January 25, 1901, for Chileans 
embarking in national ships. 

“ARTICLE 2. The captain who desires to engage such personnel for his ship 
must do it within the country, in the manner above indicated, and abroad before 
the Chilean consuls. 

“ARTICLE 3. However, the Chilean who, exercising his rights, wishes to make 
a contract without complying with the provisions of these regulations, must 
indicate that fact to the maritime or consular authorities at the port of embarka- 
tion, which fact will be noted in his seaman’s book, together with the regulation 
to which it refers, provided always that in his seaman’s book provisions for 
his repatriation is made.” 

If a Chilean is to be signed on an American ship at Valparaiso a contract 
must be made between the muster and the seaman before the Chilean maritime 
governor, the captain of the port, unless such seaman can be persuaded to 
waive his consular rights, in which case the ship is, however, made specifically 
responsible under Chilean law for the repatriation of said seaman to Chile, by 
virtue of his being a Chilean citizen signed on in a Chilean port. 

These regulations, together with the maritime governor’s intention to enforce 
them strictly, have been brought to the attention of the masters of American 
vessels calling at Valparaiso, who have without exception stated that they 
are not in a position to sign the contract before the Chilean maritime author- 
ities, as that carries with it extensive liabilities under Chilean law which they 
are not authorized to assume. On the other hand, they point out that even 
though the seaman is persuaded to waive his consular rights, thereby obviating 
the necessity of the above-mentioned contract, nevertheless the ship is liable 
for the repatriation to Chile of the seaman, and in the event that the Chilean 
is an American seaman they are also obligated to return him to the United 
States, which conflict of laws creates a dual obligation, the fulfilment of which 
gives rise to an absurdity. 

The question ceased to be an academic one in the case of Octavio Verdejo, 
a Chilean citizen, but an American seaman who has been legally admitted to 
the United States for permanent residence as indicated by his immigrant 
identification card, and having formally declared his intention of becoming an 
American citizen and served three years on merchant vessels of the United 
States, is in possession of a certificate issued in accordance with section one, 
subdivision eight, of the act of May 9, 1918, stating that he be deemed a citizen 
of the United States for the purpose of serving on board vessels of the United 
States. 

On August 28, 1930, in accordance with the ship's doctor’s recommendation 
he was discharged from the Santa Inez, of the Grace Line, because he was 
suffering from syphilis. He was sent to the hospital at the expense of the 
agents W. R. Grace and Company, and after his discharge therefrom arrange- 
ments were made to have him shipped on September 29, 1930, on the Santa Rita 
of the same line, for his repatriation to the United States. In the morning 
of the day the Santa Rita was to sail a representative from W. R. Grace and 
Company called at the office of the maritime governor with the said seaman, 
Octavio Verdejo, but the captain of the port was not there. The case was 
explained to the secretary who stated that he thought in such a case the mere 
notification would be sufficient, and accordingly Octavio Verdejo was signed on 
the articles of the Santa Rita at this consulate general shortly before noon on 
Monday, September 29, 1930. Just before the ship was ready to sail, the 
captain of the port, Captain Enrique Castro, refused to give the ship its clear- 
ance, giving as his reason the fact that a Chilean had been shipped without 
complying with the Chilean law. ~Octavio Verdejo’s name was thereupon 
stricken from the list of the crew submitted to the captain of the port, the 
seaman was taken ashore against his wishes, and the ship was cleared. These 
facts were reported to this consulate general after the action had been taken, 
and after the ship had sailed. 
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In view of the above facts this consulate general respectfully requests specific 
instructions from the department on the two points indicated below. 

(1) Is the case of Octavio Verdejo one in which the expenditure of public 
funds is authorized for the maintenance and repatriation of an American sea- 
man, the agents of the vessel having attempted to return him to the United 
States, and having been prevented from so doing by the Chilean authorities? 
* > . ue * + . 


The duties of the consular officers of the United States with respect 
to the enforcement of the rights of seamen and the liability of vessels 
or their owners are not primarily for determination by this office 
except in so far as it involves payments made by such consular officers 
from public funds. As affecting payments to be made by such 
consular officers, it may be stated that in the case presented, the sea- 
man appears to have a dual status; that is, as an American seaman 
under his declaration to become an American citizen, and as a 
Chilean national. Under his status as an American seaman, the 
master or owner of the vessel was responsible for his return to the 
United States. But the provisions of law relative to the relief in 
foreign countries and the repatriation of American seamen are not 
to be construed as imposing any duty on an American consular officer 
to furnish relief or provide for sending to a port of the United 
States a seaman in the country of which he is a national where the 
laws or shipping regulations of such country would preclude his 
being signed on American vessel without assuming certain obliga- 
tions to him as a citizen of said country. Therefore, no relief should 
be furnished to the seaman Octavio Verdejo under the circumstances 
mentioned in the consul general’s despatch, supra. 
































(A-34600) 


EXPOSITIONS AND FAIRS—PARTICIPATION BY GOVERNMENT 
AGENCIES 





Participation in a fair by a Government agency is not authorized as a general 
proposition unless specifically provided for by statute. However, if it be 
administratively determined that the expenditure for office rent and rental 
of furniture and other equipment for the purpose of an exhibit at a trade 

fair in Europe will materially aid in the promotion and development of the 

foreign commerce of the United States, the appropriation for promoting 

commerce with Europe and other areas, act of April 18, 1930, 46 Stat. 195, 

will be available therefor. 





Comptroller General McCarl to the Secretary of Commerce, December 26, 1930: 


There has been received your letter of December 5, 1930, as 
follows: 


In the annual appropriation act of the Bureau of Foreign and Domestic 
Commerce of this department there appears the following: 

“Appropriations herein made for the Bureau of Foreign and Domestic Com- 
merce shall be available for expenses of attendance at meetings concerned with 
the promotion of foreign and domestic commerce, or either, and also expenses 
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of illustrating the work of the bureau by showing of maps, charts, and graphs 
at such meetings, when incurred on the written authority of the Secretary of 
Commerce.” : 

In accordance with the authority granted by this paragraph the Bureau of 
Foreign and Domestic Commerce has been exhibiting at meetings of different 
trade bodies maps, charts, and graphs designed to show statistical and other 
information in reference to the exports and imports of this country. 

In a number of foreign countries there are held annually what are known 
as trade fairs, at which places there are exhibits of the manufactured products 
of the various industries of those countries. These exhibitions are put on for 
the purpose of attracting to one place a large number of buyers of the articles 
exhibited and merchants from great distances attend these fairs and they are 
the source of considerable business. 

There is to be held in Leipzig, Germany, from March 1 to March 7, a fair 
of this kind and the Bureau of Foreign and Domestic Commerce would like 
to rent space at this fair for the purpose of establishing a temporary office in 
which there would be placed catalogues, trade literature, price lists, directories, 
and other material descriptive of American products. There would, of course, 
be displayed charts and graphs appropriate for the occasion and every effort 
made to induce foreign buyers visiting the exhibit to buy the products manu- 
factured in the United States as well as to talk to them about potential agencies 
for representations in their country for the sale of American goods. Repre- 
sentatives of the Bureau of Foreign and Domestic Commerce have in previous 
years visited these fairs and contacted with the foreign buyers, but they feel 
that a real good trade-promotion job could be done if they could be on the 
ground and be equipped with the above-mentioned material, which will enable 
them to make satisfactory demonstrations to the potential buyers by reference 
to photographs and descriptions of articles shown in the catalogues and other 
material. 

It would be the purpose of the Bureau of Foreign and Domestic Commerce 
to have representation at this fair by sending employees from both their Berlin 
and Paris offices. In order to participate in this fair it would be necessary for 
that bureau to rent space for the temporary office as well as to spend several 
hundred dollars for rental of furniture and other equipment necessary for the 
purpose of making a showing. The expense in connection with this project 
would be paid from the appropriation “ Promoting commerce, Europe and other 
areas.” : 

The Bureau of Foreign and Domestic Commerce has never had an exhibit 
at other than meetings of trade associations in this country and the purpose 
of this inquiry is to ask if the funds of that bureau are available for the 
purpose of establishing an exhibit of the character outlined above at the fair to 
be held in Leipzig, Germany, from March 1 to March 7, 1931. 


The specific authority making the appropriation of the Bureau of 
Foreign and Domestic Commerce available for attendance at meet- 
ings, etc., was evidently inserted to overcome the prohibition in 
section 8 of the act of June 26, 1912, 37 Stat. 184, against the use of 
appropriated funds for expenses of attendance at any meeting or 
convention of any society or association, unless such expenses are pro- 
vided for in express terms in some general appropriation or by the 
specific appropriation therefor. 

Participation in fairs by a Government agency is not authorized 
as a general proposition unless specifically provided for by statute. 
2 Comp. Gen. 582. Where, however, participation in the fairs is 
directly connected with, and in furtherance of, the purposes for which 
a particular appropriation is made and it has been so administra- 
tively determined, the particular appropriation may be used there- 
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for. 4 Comp. Gen. 457; 7 id.357. The appropriation for promoting 
commerce with Europe and other areas, act of April 18, 1930, 46 Stat. 
195, provides for “ Investigations in Europe and other areas for the 
promotion and development of the foreign commerce of the United 
States, $900,000.” If it be administratively determined that the ex- 
penditure for office rent and rental of furniture and other equipment 
for the purpose of making an exhibit at trade fairs in Europe will 
materially aid in the promotion and development of foreign com- 
merce of the United States, the appropriation referred to will be 
available therefor. 


(A-84294) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECTIVE DATE OF 
ALLOCATION OF NEW POSITION 


Credit will be allowed in the accounts of disbursing officers for payments of 
salary rates fixed pursuant to an allocation or reallocation made by the 
Personnel Classification Board on or prior to July 31, 1930, in the salary 
ranges prescribed by the Personnel Classification Board for the new classes 
of positions designated as “ Monotype casterman” and “ Monotype keyboard 
operator,” which were held to be without authority of law by decision of 
that date, 10 Comp. Gen. 47, for periods up to the effective date of a reallo- 
cation of the positions by the Personnel Classification Board to a proper 
grade as prescribed by the classification act, as amended, which heretofore 
may have been made or which hereafter may be made within 80 days from 
the date hereof. 

Even though the formal administrative appointment to a new position was 
dated after the administrative office received notice of the original alloca- 
tion of the new position, it is proper, where the enrployee has been per- 
forming the duties of the new position from a date prior to the first of the 
month, to apply the general rule and consider the effective date of the 
allocation for pay purposes as the first of the month or the beginning of 
the pay period current when notice of the allocation was received in the 
administrative office. 


Comptroller General McCarl to the Secretary of the Interior, December 27, 
1930: 


Consideration has been given to your letter of November 4, 1930, 
as follows: 


It is requested that a review be made of the suspensions by the audit 
division, General Accounting Office, dated August 19, 1930, September 24, 
1930, and October 13, 1930, voucher No. 39645, pay roll June 1-3C, office of the 
Secretary, page 7, No. 9, and page 7, No. 12, $265.87, Esther R. Davis and 
George A. San Fellipo, and that such suspensions be relieved. 

The installation of monotype equipment in the Dfvision of Publications in 
this office made it necessary to reclassify these two employees in that division 
and to determine the proper ranges of compensation for their positions, one 
of which involves the operation of a type-casting machine and the other the 
operation of a monotype-keyboard machine. 

On April 15, 1929, the Personnel Classification Board issued specifications 
(Supplement No. 1) for these two types of work, assigning to casterman 
positions the symbol M-8-102 with a salary range of $1,500 to $1,800 and to 
keyboard-operator positions the symbol M-10-101 with a salary range of 
$1,680 to $1,980. The letter M indicated a general group of classes not allocated 
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to services such as CAF, SP, CU, etc.; the numbers 8 and 10 indicated salary 
ranges; and the numbers 101 and 102 indicated the keyboard operator and 
casterman series, respectively. 

On February 20, 1930, job sheets covering these two positions, with no 
service allocation but indicating the above-mentioned salary ranges for grades 
M-8 and M-10, were submitted to the Personnel Classification Board for 
allocation. On March 11, 1930, the sheets were received from the Personnel 
Classification Board showing assignment of Mrs. Esther Davis to M-10 and 
of Mr. San Fellipo to M-8. As the salary ranges assigned by the Personnel 
Classification Board in its supplement were the precise salary ranges pre- 
scribed by law for custodial grades 5 and 6, this department is unable to 
understand the statement both in the suspension of October 13, 1930, and in 
10 Comp. Gen, 47 that— 

“There is no authority in the Personnel Classification Board under the 
terms of the original classification act of 1923, as amended, to create new 
grades or classes of positions, such as.‘ monotype keyboard operator’ and 
‘monotype casterman,’ each with a range of compensation not within the 
range prescribed in the classification act of 1923, as amended, for any grade 
or class.” 

These cases are further distinguished from those which were the subject 
of your decision of June 29, 1929, in that they were not allocations made by 
the Personnel Classification Board on its own motion without a request from 
the employees or the department, but were allocations made pursuant to the 
department’s request. 

Further, to change the allocation of Mrs. Davis back to CAF-2, would be 
a change to a lower salary range. While the rate of $1,740 which she is now 
receiving is one of the salary rates of CAF-2, her opportunity for promotion 
would be more limited, and the department feels that CAF-2 does not carry 
a salary range commensurate with the duties and responsibilities involved. 

A review and relief of the suspensions by.the audit division, General 
Accounting Office, dated August 19, 1930, September 24, 1930, and October 13, 
1930, voucher No. 39652, page 3, No. 17, June 1-30, 1930 pay roll, James M. 
Stewart, chief of section, CAF-—7, Bureau of Indian Affairs, are also requested. 

On October 9, 1929, the approval of the change of grade by reallocation of 
Mr. Hugh V. Campbell’s position, chief of the allotment section, land division, 
Bureau of Indian Affairs, from CAF-7 to CAF-8, was received from the Per- 
sonnel Classification Board. On April 20, 1930, Mr. Campbell died; on April 
21, 1930, a partial assignment of the duties of Mr. Campbell was made to Mr. 
James M. Stewart, who was then serving in a position allocated to CAF-6. 
This action was considered by this department as in effect establishing a new 
position and not appointment to an existing vacancy to which the Secretary 
could appoint without awaiting action by the Personnel Classification Board. 
This seems to be in line with the interpretation placed on “new” positions 
by your office (4 Comp. Gen. 475). When the board’s action was received on 
June 2, 1930, allocating the position covering its duties as performed by Mr. 
Stewart, to CAF-7, he was appointed thereto on June 3, 1930, effective begin- 
ning with the current pay period in accordance with your decisions (4 Comp. 
Gen. 280; 6 Comp. Gen. 202; 9 Comp. Gen. 128). The appointment issued to 
Mr. Stewart showed that it was regarded as a new position and not “ vice Mr. 
Hugh V. Campbell” and the vice was erroneously noted in the remarks 
column of the pay roll. 


In decision of July 31, 1930, 10 Comp. Gen. 47, it was held as 
follows (quoting from the syllabus) : 


There is no authority in the Personnel Classification Board, under the terms 
of the original classification act of 1923 or as amended, to create new grades 
or classes of positions, such as “ monotype keyboard operator” and “ monotoype 
casterman,” each with a range of compensation not within the range prescribed 
in the classification act of 1923, as amended, for any grade or class. 


This decision was based on the former manuscript decision of 
June 29, 1929, A-27506, addressed to the Secretary of Agriculture, 
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no copies of which being sent to any of the departments or establish- 
ments of the Government other than the one to which addressed. 
The facts on which the conclusion was based were set forth in the 
decision as follows: 


In letter dated March 20, 1929, the chairman (alternate) of the Personnel 
Classification Board advised you as follows: 

“In accordance with authority given under section 4 of the classification act 
of 1923, there has been established by the board two new classes of positions 
to be known as monotype keyboard operator and monotype casterman. 

“The range of pay from the former is hereby fixed at $1,680 to $1,980 per 
annum and $1,500 to $1,800 per annum for the latter, without service in each 
instance. 

“There is returned herewith board action reflecting the changes in alloca- 
tion caused by the creation of these two new classes.” 

The two new Classes designated as “ monotype keyboard operator ” and “ mono- 
type casterman” were purported to be created by supplement No. 1 to “ class 
specifications for positions in the departmental service” dated April 15, 1929. 
These new classes have not been assigned or allocated to any of the various 
services (such as professional and scientific, clerical, administrative, and 
fiscal, clerical-mechanical, ete.) nor to any of the grades (such as 1, 2, 3, etc.) 
prescribed by the classification act. Neither is the range of compensation pur- 
ported to be fixed therefor the range prescribed in said act for any grade or 
class. 

As the salary ranges assigned by the Personnel Classification 
Board to the new classes corresponded to the salary ranges then pre- 
scribed by the classification act, as amended, for grades 5 and 6 of 
the custodial service, you state you do not understand the last state- 
ment above quoted, which was reiterated in the decision of July 31, 
1930, and used in the notices of exceptions. 

The statement in question had reference to the grades of the 
clerical, administrative, and fiscal service as prescribed by the classi- 
fication act in which the positions had previously been allocated. 
There was not overlooked in the consideration of the original deci- 
sion of June 29, 1929, that the salary ranges prescribed by the Per- 
sonnel Classification Board for the two new classes of positions cor- 
responded with the salary ranges prescribed by the classification act of 
1923, as amended by the Welch Act, for grades 5 and 6 of the Cus- 
todial Service. As the qualifications and duties.prescribed by the 
classification act for grades 5 and 6 of the Custodial Service are in 
no way comparable with those prescribed for the new classes of 
positions in the order of the Personnel Classification Board creating 
them, dated April 15, 1929, it was concluded that the board had no 
intention of allocating the positions in grades Cu-5 and Cu-6. In 
fact, the order of the board specifically stated as follows: 


The new classes covered by the specifications included in this supplement 
have been established in pursuance of the powers vested in the board by sec- 
tion 4 of the classification act of 1923, and have not been allocated to any 
service or grade. * * * 


Furthermore, on and after July 3, 1930, the salary ranges provided 
for the new classes would not correspond to the salary ranges pre- 
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scribed by the Brookhart Salary Act for grades Cu-5 and Cu-6. 
You are advised, therefore, that the positions in question may not 
be considered as in grades Cu-5 and Cu-6. 

You refer also to the fact that the original decision considered 
positions reallocated to the new classes by the Personnel Classifica- 
tion Board on its own motion, whereas the positions here involved 
were reallocated to the new classes upon the request of the adminis- 
trative office. The method by which the positions were attempted to 
be allocated or reallocated to the new classes or designations has no 
bearing on the principle here involved. The point is that neither 
under the classification act as originally enacted nor as amended is 
there any authority for the creation by the Personnel Classification 
Board, either upon its own motion or upon the request of an adminis- 
trative office, of any new grade or salary range not specified by the 
classification act itself. The duty and responsibility of the board 
in this respect is limited by the act to the making of recommendations 
to the Congress for its consideration. 

However, in view of all the facts and circumstances now appear- 
ing, credit will be allowed in the accounts of disbursing officers for 
payments of salary rates fixed pursuant to an allocation or realivca- 
tion made by the Personnel Classification Board on or prior to July 
31, 1930, date of the subsequent decision, in the salary ranges pre- 
scribed by the Personnel Classification Board for the new classes 
of positions designated as “ monotype casterman” and “ monotype 
keyboard operator ” for periods up to the effective date of a realloca- 
tion of the positions by the Personnel Classification Board to a 
proper grade as prescribed by the classification act, as amended, 
which heretofore may have been made or which hereafter may be 
made within 30 days from the date hereof. A copy of this decision 
will be forwarded to the Personnel Classification Board. 

Administrative action in the case of James M. Stewart was correct 
under the decisions cited by you. There was involved the creation 
of a new position and the detail or assignment thereto of Mr. Stewart 
pending action by the Personnel Classification Board in allocating 
the new position. Even though the formal administrative appoint- 
ment to the new position was dated June 3, 1930, the next day after 
the administrative office received notice of the allocation, it was 
proper, where the employee had been performing the duties of the 
new position from a date prior to the first of the month, to apply 
the general rule and consider the effective date of the allocation for 
pay purposes as the first of the month or the beginning of the pay 
period when notice of the allocation was received in the administra- 
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tive office. Accordingly, credit will be allowed in the accounts of 
this disbursing officer for payment to Mr. Stewart of salary at the 
rate of $2,600 per annum, the minimum of grade CAF-7, from June 
1, 1930. 


( A-34035 ) 


PUBLIC PROPERTY—LOANS BETWEEN DEPARTMENTS—REPAIRS 
AND REPLACEMENTS 


Where public property in the custody of one department or establishment is 
temporarily loaned to another department or establishment, the cost of 
repairs and replacement upon return of the property being for the future 
use and benefit of the loaning establishment may not be paid under the 
appropriations of the borrowing establishment. 


Decision by Comptroller General McCarl, December 29, 1930: 

The Bureau of the Census has submitted to this office for pre- 
audit a voucher proposing to pay the United States Marine Corps 
under the appropriation for the expenses of the fifteenth census the 
amount of $50.07 for reconditioning furniture loaned the Bureau of 
the Census by the Marine Corps and other expenses incident to the 
use and return of the furniture. The Marine Corps bill is itemized 
as follows: 
Repairing and varnishing chairs, tabtes, etc___- ‘i ; ! . $86.15 
CR ANOLE 0. MIE 9 coed peste niger sivecees wl mee bilge stitial nslitaorandy Oe 


1 chair, barracks (missing) ~~~. a ea 2. 67 


1 screw, wood, assorted, gross____---.------_~- Beh k ta able eis 5) 


10 lumber, assorted, feet (oak, 1’’) 


ME... dense ad. 


pacer Sk eed Sl 2d 0) agg? 
The report of the depot quartermaster, United States Murine 
Corps, at Philadelphia, attached to the voucher, states that upon the 
request of the coordinator, third area, the furniture was loaned to 
the census supervisors of the twenty-ninth and thirty-first Pennsyl- 
vania districts with the understanding that the articles were to be 
returned in good condition as soon as they had served their purpose 
and that the depot would be reimbursed for the cost of recrating the 
property; that the property was returned on the 18th of July (1930) 
and the total cost of placing the articles in the same condition as 
they were prior to being loaned amounted to $50.07. Subsequently, 
the depot quartermaster reported that the services of the two men, 
required for one day to crate the furniture, were performed by 
regular employees of the Marine Corps, and—as to the understand- 
ing when the furniture was loaned—that as the Marine Corps officials 
in charge hesitated to loan the furniture without some guarantee that 
it would be replaced in the same condition as when transferred, tlie 
area coordinator quoted a letter from the Chief Coordinator that 
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his office “had been advised by the Director of the Census Bureau 
that it will gladly give the above guaranty.” 

The rule has been long established that where one department loans 
property or equipment to another it is not entitled to charge for its 
use or depreciation, or to have lost property replaced or damaged 
property repaired upon its return to the loaning establishment. In 
decision of August 29, 1903, 10 Comp. Dec. 222, it was held that the 
appropriation for the quarantine service could not be used to pur- 
chase a mule to replace one borrowed from the Quartermaster Depart- 
ment of the Army and accidentally drowned. In decision of Febru- 
ary 9, 1916, 22 Comp. Dec. 390, the rule was stated in the syllabus 
that the ownership of public property is in the Government and not 
in a department or branch thereof having possession of the property, 
and, accordingly, an executive department may not lawfully be reim- 
bursed for the value of such property loaned to, and lost by, another 
department. See also 3 Comp. Gen. 269. In decision of March 21, 
1919, 25 Comp. Dec. 682, relative to the use of a Navy machine shop 
by the Emergency Fleet Corporation it was said that, as between 
different branches of the Government, their operation generally is 
not for profit and there is no authority to demand a return or com- 
pensation (for depreciation) based on the use of property or facilities 
by another branch of the Government. The same rule is stated in 
decision of August 3, 1923, 3 Comp. Gen. 74, and May 11, 1929, 8 
Comp. Gen. 600. If appropriations of an establishment to which 
property has been loaned are not chargeable with the cost of replac- 
ing articles lost or for use and depreciation of the property, obviously 
they are not chargeable with the costs of repairs to restore the prop- 
erty to its former condition upon its return to the loaning establish- 
ment. Such repairs are not for the benefit of the borrowing estab- 
lishment but are for the future use and benefit of the establishment 
to which the property is returned. In decision of September 1, 1921, 
to the Secretary of War relative to the cost of repairs of certain trac- 
tors loaned the Air Service, it was stated that while repairs might be 
made under Air Service appropriations if necessary for further work 
for which they were borrowed, repairs to the equipment of one branch 
of the Government service loaned to another are not authorized in 
connection with returning the equipment; and in decision of August 
31, 1925, 5 Comp. Gen. 162, it was held that, while repairs to the 
engine of a seaplane loaned by the Navy to the Coast Guard were 
authorized under Coast Guard appropriations if the repairs were 
necessary for the continued use of the plane by the Coast Guard, the 
repairs must be charged to Navy appropriations if for the purpose of 
returning the plane to the Navy in like condition as when loaned. 
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In view of these established principles, it must be held that the 
reported promise or guarantee of the Director of the Census that the 
furniture would be returned to the Marine Corps in the same condi- 
tion as when loaned can not operate to make the cost of repairs and 
replacement incurred by the Marine Corps upon return of the furni- 
ture a proper charge under the census appropriation. As for the 
charge for crating the furniture by regular employees of the Marine 
Corps, it may be further said that such item would not be reim- 
bursable in any event, under the general rule that when the perform- 
ance of services by one establishment of the Government for another 
does not involve the incurring of any extra expense or the increasing 
of the regular force and equipment, there is no basis for charging 
the appropriation of the establishment receiving the benefit of such 
service. 5 Comp. Gen. 1036; 6 id. 81, 217; 7 id. 709; 10 id. 131. 

Accordingly, it is held that payment on the voucher is not 
authorized. 


(A-33547) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—-FIELD SERVICE 


Only one administrative action to grant a statutory increase in compensation 
to employees in the field service under the Welch Act, as distinguished from 
an administrative promotion, was authorized, and if and when that action 
was taken, the salary adjustment under that statute was completed pre- 
cluding any further increase in compensation now as a statutory right 
under the Welch Act, and any adjustments in compensation authorized 
under the Brookhart Salary Act must be made on the basis of the admin- 
istrative action actually taken under the Welch Act. 


Comptroller General McCarl to Maj. J. B. Harper, Disbursing Officer, United 
States Army, December 31,- 1930: 


There has been received your communication of November 13, 
1930, through the Office of the Chief of Finance, United States Army, 
as follows: 


1. In connection with the cases of Spencer Burroughs and Millard F. Cave, 
and as a guide in determining rights in similar or nearly similar cases, the 
following information is necessary : 

(a) If money is now available under fiscal year 1929 appropriation, can 
increase be paid from that appropriation by reason of the Welch bill, and if so, 
how much, in view of statement in 10 Comp. Gen. 49 that pay must coincide 
exactly with one of the rates in the Brookhart Act? 

(b) Is the nearest salary rate, or tbe availability of appropriation to be 
controlling in determining whether increase is properly payable, and if the 
latter, what consideration should be given to the ‘irst point? 

(c) In connection with the availability of appropriation, does the Comp- 
troller General mean now available, or available under same appropriation at 
time Welch bill increases were made? 


In connection therewith the Chief of Finance has addressed this 
office, under date of November 25, 1930, as follows: 
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1. It is requested that the preceding indorsement of Major J. B. Harper, 
F. D., hereon be considered as a request for amplification of the basic decision, 
A-33547, date dOctober 6, 1930, relative to a supplemental pay roll covering 
additional compensation claimed by Spencer Burroughs and Millard F. Cave 
under the provisions of the Brookhart Act of July 3, 19380 (46 Stat. 1003). 

2. The basic decision holds that, since the two field employees in question 
were receiving $2,020.00 on June 30, 1928, a salary rate which did not corre- 
spond exactly to a salary rate prescribed by the classification act, the nearest 
salary rate, either above or below, in the departmental grade corresponding to 
the field grade should be considered as the corresponding salary rate in deter- 
mining their rights under the Brookhart Act; that on this basis these two em- 
ployees were entitled, under the Welsh Act of May 28, 1928 (45 Stat. 776; 
U. S. C. 5: 673; sec. 1603, Mil. Laws, 1929), to the two salary steps to which 
employees in grade CAF-5 receiving $2,000.00 per annum were entitled, whereas 
these two employees received an increase of only $180.00 per annum; and 
that, since there was a balance available in the applicable appropriation for 
the fiscal year 1929, these employees were not entitled to any additional in- 
crease under the Brookhart Act, in view of the statements in decision of 
August 12, 1930, 10 Comp. Gen. 71, which decision held that, if employees 
were entitled to a two-step increase under the Welsh Act, and the available 
appropriations were adequate therefor, they are not entitled to any increase 
under the Brookhart Act, but that, if the said appropriations are exhausted, 
such employees are entitled to an increase under the Brookhart Act. 

3. While the basic decision sets forth the rights of the employees in question 
under the Brookhart Act, it appears to leave open a question as to their possible 
rights to an increase of an additional step under appropriations available to 
pay increases under the Welch Act, and it is accordingly requested that the 
questions presented by Major Harper in the preceding indorsement be given 
consideration in connection with the supplemental pay roll submitted with his 
letter of August 4, 1980, under the authority contained in the Act of July 31, 
1894 (28 Stat. 208; U. S. C. 31:74). It is requested that the further decision 
in this matter, when rendered, be forwarded to Major Harper through this 
office. 


In the decision dated October 6, 1930, 10 Comp. Gen. 153, ad- 
dressed to you, involving the cases of Spencer Burroughs and Millard 
F. Cave, field employees under the War Department, it was stated, 
after quoting from the decision of August 8, 1930, 10 Comp. Gen. 
63, as follows: 


Based on the principles thus announced, decision of August 12, 1930, A-32852, 
10 Comp. Gen, 71, stated the general rules applicable to the field service as 
follows: 

“If the employees in question were entitled to a two-step increase under the 
uct of May 28, 1928, 45 Stat. 785, and the appropriations available for the pay- 
ment of their salaries for the fiscal year 1929, including the deficiency appro- 
priation made under Title II of the act of March 4, 1929, 45 Stat. 1694, not 
otherwise expended, were adequate therefor (see decision of May 3, 1929, 
A-24418), they are not entitled to any increase under the act of July 3, 1930, 
Public, No. 523, 46 Stat. 1003. 

“If the employees were entitled to an increase of only one step under the 
Welch Act of May 28, 1928, and there remains an unexpended balance in the 
appropriations above indicated adequate for the payment thereof, they are 
now entitled to an increase of only one step under the Brookhart Salary Act 
in the grades held by them on July 3, 1930, if said grades are of those within 
said act. 

“If the said appropriations are exhausted, the employees are entitled, under 
the Brookhart Salary Act, to increases of two steps in the grades held July 
3, 1930, if the grades are within said act. See decision of July 16, 1930, 
A-82589, 10 Comp. Gen, 20.” 


78175°—31——20 
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In the two cases presented, the employees on June 30, 1928, were receiving 
$2,020 per annum in field grade 9 corresponding to departmental grade CAF-5. 
Where a salary rate paid June 30, 1928, in the field service did not correspond 
exactly with a salary rate prescribed by the classification act, the nearest salary 
rate, either above or below, in the departmental! grade corresponding to the field 
grade, should be considered as the corresponding salary rate in determining 
rights under the Brookhart Salary Act by the application of the principles an- 
nounced by the decisions of this office above cited. The salary rate of $2,020 
per annum as in grade CAF-—5 is nearest the salary rate of $2,000 per annum. 
Employees in the departmental service in grade CAF-5 receiving $2,000 per 
annum June 30, 1928, were entitled to two steps or salary rates of $100 each, 
or $200, on July 1, 1928, under the terms of the Welch Act. 7 Comp. Gen. 
765. The books of this office disclose a balance of $16,064.11 in the field appro- 
priation “ Finance Service, Army, 1929.” Under the principle announced in the 
first paragraph quoted above from the decision of August 12, 1930, A-323852, 
10 Comp. Gen. 71, the two employees in question are not entitled to any addi- 
tional increase under the terms of the Brookhart Salary Act. 


Accordingly, you are not authorized to make payment on the voucher in 
the form of a supplemental pay roll. 


There was not considered in the decision of October 6, 1930, nor 
in the prior decisions therein cited, the present right of an employee 
to further adjustments in compensation under the terms of the Welch 
Act. Adjustments in the field services under that statute were not 
automatic. There was involved a determination by the particular 
administrative office concerned as to what grade and salary rate was 
properly payable for a field-service position to correspond as nearly 
as practicable to the grade and salary rate fixed by the classification 
act for a similar position in the departmental service. If an admin- 
istrative office actually determined the matter and fixed a grade and 
salary rate for a field-service position under the terms of the Welch 
Act, the rate so fixed, if within such field grade or salary range, was 
the only legal salary rate for the position. Decision of December 
11, 1930, A-34428, 10 Comp. Gen. 265. Only one administrative 
action to grant a statutory increase under the Welch Act, as dis- 
tinguished from an administrative promotion, was authorized, and 
if and when that action was taken the salary adjustment under the 
statute was completed, precluding any further increase in com- 
pensation as a statutory right. The exception has been recognized 
in the decisions of this office that if the reason no administrative 
action was taken was because of lack of appropriations, proper 
adjustments under the Brookhart Salary Act might be made. Of 
course, later adjustments by reallocations or replacements of field- 
service positions to higher or lower grades, under administrative 
rules and regulations, were and are now authorized whenever the 
facts as to the duties and responsibilities of the positions require 
such action, but that action would not relate back to the initial 
salary adjustment under the terms of the Welch Act. 

Referring to your three questions, (a), (b), and (¢c), you are 
advised that the availability of appropriations mentioned in the 
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decisions refers to the time the adjustments under the Welch Act 
should have been made. The balance remaining unexpended in 
appropriations at the end of the fiscal year 1929 was referred to 
simply as evidence to show that lack of appropriations was not the 
controlling factor in failing to grant any or larger increases under 
the Welch Act. 

You are advised, therefore, that in the case of the two employees 
in question, it appearing that administrative action under the Welch 
Act was actually taken and the reason for failure to grant a larger 
increase not being due to lack of appropriations, said employees are 
not entitled to any further statutory adjustment of their salary 
rates under the terms of the Welch or Brookhart Salary Acts. 


(A-34365) 
PRINTING AND BINDING—MINIATURE PRINTING PRESSES 


In the absence of official approval by the Joint Committee on Printing, payment 
for a miniature printing press for the printing of labels in the field, which 
were formerly printed at the Government Printing Office, is not authorized. 


Decision by Comptroller General McCarl, January 5, 1931: 
Review has been requested of the action of this office in refusing 
to certify for payment upon preaudit a voucher in favor of the 


Pacific Stamp Works for $28 in payment for one Ideal printing 
press No. 2 furnished an office of the Bureau of Entomology, De- 
partment of Agriculture, at Coeur d’Alene, Idaho. In the request 
for review it is stated: 


The purchase of this miniature printing press was needed for the purpose of 
making minute printed labels for marking mounted specimens of insects. It is 
used in connection with very small type for the printing of labels as per 
attuched specimen. It is necessary to have a very small label with very clear 
type so that the insect is not obscured and that the label can be easily read. 
I'rom time to time these have been printed for us in the Government Printing 
Office but two months is the minimum time specified in the delivery of this 
material and it frequently takes much longer. Failure to properly label insect 
specimens frequently delays their identification and, in case of material held at 
a port of entry, this delay is a serious matter. Of the thousands of names 
used, only a few labels of each name are printed and this makes it both imprac- 
tical and expensive to secure same from the Government Printing Office. 
Occasionally these labels have been prepared photographically; that is, a 
typewritten sheet of label is reduced by photographic processes and a positive 
of the labels struck from this negative. This method is very unsatisfactory in 
that it does not allow sufficient reduction and still permit legibility. Further- 
more, after a period of time the prepared labels fade making the specimen 
and record worthless. 

This miniature press can not in any way be considered as an ordinary com- 
mercial press but should rather be considered in the nature of an apparatus 
used in scientific investigations, ete. The only use to which this press is put 
is the preparation of minute insect labels as explained above which it has been 
found impractical to have prepared elsewhere or by other methods. 
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In view of the unusual circumstances surrounding this case and the fact 
that this press can in no way be considered as a field pigat, as construed by 
the Joint Committee on Printing, the account is again submitted for 
reconsideration. 


The act of March 1, 1919, 40 Stat. 1270, provides: 


} 
| Spo. 11. That the Joint Committee on Printing shall have power to adopt and 
employ such measures as, in its discretion, may be deemed necessary to remedy 
any neglect, delay, duplication, or waste in the public printing and binding and 
the distribution of Government publications. * * * Provided further, That 
$ on and after July 1, 1919, all printing, binding, and blank-book work for Con- 
> gress, the Executive Office, the judiciary, and every executive department, inde- 
' pendent office, and establishment of the Government, shall be done at the 
Government Printing Office, except such classes of work as shall be deemed by 
the Joint Committee on Printing to be urgent or necessary to have done else- 
where than in the District of Columbia for the exclusive use of any field service 
outside of said District. 


Pursuant to the authority conferred upon it by the foregoing 
statute, the Joint Committee on Printing has promulgated regula- 
R tions specifying the conditions under which a field printing plant 
may or may not be operated by a Government service. Rule 57 
states “no field plants * * * shall be operated other than those 
enumerated in Title III of these regulations.” The only field plants 
authorized for the Department of Agriculture are those located at 
Weather Bureau stations and the forest supply depot at Ogden, Utah. 
No distinction has been made in the regulations between large and 
small printing plants. Under the circumstances, it must be held that 
without the official approval of the Joint Committee on Printing, 
payment upon the voucher is not authorized. 


(A-34106) 


CONTRACTS—SPECIFICATIONS—LABOR PREFERENCES—MINIMUM 
WAGES 


There is no authority to include in specifications an obligation without stipula- 
tions in the contract to enforce the obligation. 

The law having specified certain limited instances where one group of American 
citizens may be given preferences in employment by Government con- 
tractors, there is no authority for a contract stipulation to secure such 
preferences where the law has not so provided. 

Unless specifically authorized by statute or required by a_ public exigency, a 
contract for Government construction work may not be so drawn as to 
require preference to be given in the employment of labor to American 
citizens and aliens with their first papers over other aliens. 

In the absence of specific statutory authority therefor, a Government contract 
may not prescribe a minimum rate of wages to be paid by the contractor. 


Comptroller General McCarl to the Secretary of the Treasury, January 10, 

1931: 

There has been considered your submission of November 3, 1930, 
as follows: 

There is inclosed herewith copy of letter of July 31, 1930, from the President, 
addressed to the Secretary of the Treasury, in which the President calls atten- 


tion to complaints that contractors engaged in Government work are employing 
alien labor and that they are in certain cases transporting labor long distances 
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into localities where there is already considerable unemployment. You will note 
that the President suggests the inclusion of a paragraph in the specifications of 
Government contracts to remedy this evil. 

This department has also received numerous complaints of this character and 
also that contractors are taking advantage of the unemployment situation to 
cut wages below the prevailing wage scale or are transporting cheap labor to 
jobs to the detriment of local labor. 

The situation is one which should not be endured. This department bases its 
estimates for appropriations on the fair wage scales prevailing throughout the 
country, and expects contractors to employ the best type of American mechanics 
and laborers on Federal work. The Government should be the last employing 
agency to expect or countenance the performance of its construction contracts 
at the sacrifice of its citizens. In the absence of any law forbidding the practices 
above named it is the desire of the department, in accordance with the Presi- 
dent’s wishes, to include in its specifications a paragraph which will give the 
department the control of the type of labor employed on its contracts and the 
wages to be paid such labor. 

In this connection the following paragraph has been prepared, and is sub- 
mitted to you for your consideration: 

Notice to bidders: In preparing their estimates bidders should keep in mind 
the policy of the Treasury Department to maintain the local wage scale, which 
in case of dispute will be determined by the Secretary of Labor. Furthermore, 
the contractor and/or his subcontractor or subcontractors will be required to 
give preference at the time of employment of skilled and unskilled labor, to 
ex-service men of the U. 8. Army, Navy, and Marine Corps, and to citizens of 
the United States and/or aliens who have taken out their first papers of citi- 
zenship, provided that exceptions to this requirement will be permitted only to 
such extent as may be shown to be necessary when the number of qualified 
skilled and/or unskilled laborers can not be obtained, and provided further 
that the term labor as herein used shall not include the contractors or sub- 
contractors or subcontractors’ managerial or supervisory officers or employees, 
and provided further that the contracting officer or his representative, may 
require the contractor and/or his subcontractor or subcontractors to discharge 
any laborer or mechanic employed on the work at the site thereof. 

It is not intended to place this paragraph in the contracts, but it will be 
inserted in the specifications as a notice to bidders. 

It will be appreciated if you will express your views as to whether in your 
opinion there is any legal obstacle to the inclusion of this paragraph in the 
specifications of contracts for Federal] building construction under the control 
of the Treasury Department, and if the paragraph meets with your approval. 
Also the department will be glad to receive your suggestions as to any changes 
in phraseology which in your opinion would more certainly attain the desired 
object. 


It is noted that the paragraph quoted in your submission, requir- 
ing maintenance of the local wage scale and preference for ex-service 
men and citizens of the United States, including aliens who have 
taken out their first papers of citizenship, is proposed to be inserted 
in the advertised specifications as a notice to bidders, but is not to be 
included in contracts, 

No lengthy discussion would seem necessary to reveal the im- 
propriety of what is thus proposed. If the paragraph is to be 
more than a gesture there must be adequate means provided to insure 
observance of its stipulations by contractors. Then, too, to encour- 
age bidding in amounts adequate to maintain the local wage scale 
and to give the preferences stipulated for, without providing the 
means necessary to insure strict observance of such requirements, 
would be unfair to the Public Treasury and involve an unauthorized 
use of the appropriation chargeable for the accomplishment of the 
work. 
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It is assumed, however, that the proposed paragraph is intended 
to be more than a gesture and that your submission involves the 
question whether existing laws controlling the uses of appropriated 
moneys will permit the inclusion of the proposed paragraph in 
specifications advertised for bids—with adequate provision in 
contracts for strict enforcement, and it will be considered accord- 
ingly. 

With respect to the proposal to require contractors on public 
work of the Treasury Department to give preference to ex-service 
men of the United States Army, Navy, and Marine Corps, there 
was before this office in decision of November 8, 1930 (A-33826 and 
A-33890), section 9 of the act of December 21, 1928, 45 Stat. 1057, 
which required that preference be given to such ex-service men in 
connection with the construction of the Hoover Dam. This office 
held in said decision that the statutory requirement as to preference 
for ex-service men in connection with construction work on the 
Hoover Dam must be observed but the difference between the case 
considered in said decision of November 8, 1930, and that phase of 
the case here presented is that there is no statute authorizing or 
requiring preference to be given to ex-service men over other Ameri- 
can citizens by contractors engaged on construction work for the 
Treasury Department. It is to be further noted that a similar 
statutory preference was required by certain earlier appropriation 
acts to be given to ex-service men. See in particular the act of 
February 28, 1919, 40 Stat. 1201, relating to the construction of 
public roads aided by Federal funds, which required such preference 
and specifically prohibited other discrimination among citizens of 
the United States as unlawful. The Congress having made the 
matter of giving preference to ex-service men over other American 
citizens the subject of legislation by enacting specific provisions for 
such preference in certain instances, it is not open to administrative 
consideration to exact that preference where the Congress has not 
seen fit to do so; that is, by requiring preference to be given by 
contractors on Treasury Department construction work in employ- 
ing their skilled or unskilled laborers to ex-service men over other 
American citizens. There is no authority of law for making such 
discrimination between different groups of American citizens. 

With respect to the preference proposed to be required of con- 
tractors on construction work of the Treasury Department to be 
given to American citizens and/or aliens with first citizenship 
papers over other aliens, it was held by this office in decision of 
November 8, 1930, supra, that in a clearly proper case objection 
would not be made by the accounting officers to a requirement that 
preference be given to American citizens, on public work, over 
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aliens, and in the particular case then under consideration—construc- 
tion of the Hoover Dam near the Mexican border—the facts and 
circumstances appeared such that it was concluded objection might 
properly be withheld as in the public interest if the President should 
conclude in such connection to approve such modification of the form 
of contract theretofore prescribed by him as for uniform use in such 
cases. While what was therein said and held had relation to the 
particular case then under consideration, including its own facts, 
circumstances, and conditions, there appears no present requirement 
for any modification of what was therein said and held in such re- 
gard, nor has there been suggested reason for enlargement to include 
aliens who have secured their first citizenship papers. 

In this connection it seems not improper to invite attention to 
your communication of September 29, 1930, to the President, made 
in response to his letter of July 31, 1930, referred to in the first 
paragraph of your submission herein. Attached to your communi- 
cation of September 29 there was a tabulated statement of the num- 
ber of men employed on 26 construction projects under the Treasury 
Department, located in various parts of the United States, as follows: 


Number of men employed on various jobs 


Building Total Alien 


Asheville, N. C., post office 
Boise, Idaho, post office 
Boston, Mass., post office 
Brooklyn, N. Y., post office 
Dallas, Tex., post office 
Denver, Colo., customhouse 
Fargo, N. Dak., post office 
Haverhill, Mass., post office 
Juneau, Alaska, Federal building 
Lima, Ohio, post office 
Lowell, Mass., post office 
Memphis, Tenn., post office 
Milwaukee, Wis., post office 
New Orleans, La., marine hospital 
Oshkosh, Wis., post office 
Passaic, N. J., post office 
Pullman, Mont., post office 
Racine, Wis., post office 
San Francisco, Calif., marine hospital 
Seattle, Wash., immigrant station 
Scranton Pa., post office 
Springfield, Ill., post office 

ampa, Fla., post office 
Tucson, Ariz., post office 
Tyrone, Pa., post office 
i caieen . Y., post office 
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It would appear, as pointed out in your letter of September 29, 
1930, that the number of aliens so employed is relatively small—34 
out of a total of 1,724. 

There would appear for consideration in such connection also, 
as having some relationship thereto, the immigration policy of the 
United States as it has heretofore been and as it now exists, as dis- 
closed by the enactments on the subject, and from which this problem 
arises. 

From what has been pointed out it necessarily follows that only 
in a clear case of necessity in the public interest could the accounting 
officers properly withhold objection to the uses of public moneys 
that would be involved by a contractual requirement for employ- 
ment by contractor on the public work involved, American citizens 
end dliens who have obtained first papers of citizenship over other 
aliens lawfully here, without legislative authority therefor. 

With respect to the question remaining: 

It is proposed by the submission to now include in requests for 
bids in cases where public work entrusted to the Treasury Depart- 
ment for accomplishment is to be let to private contractors, a stipu- 
lation requiring the successful bidder (the contractor) “to maintain 
the local wage scale which in case of dispute will be determined by 
the Secretary of Labor,” or as has been suggested informally, lan- 
guage having like purpose and effect such as a requirement that 
“contractor pay not less than the prevailing rate of wages in the 
locality or metropolitan area in which the project is being con- 
structed.” While a somewhat similar matter was treated in certain 
text submitted here by the Secretary of the Interior in the Hoover 
Dam case, decided November 8, 1930, the precise question here 
involved was not raised, considered, or decided therein. 

The Supreme Court of the United States has had recent occa- 
sion to consider and express decision on strikingly similar language 
in Connally v. General Construction Company, 269 U.S. 385. This 
was an action involving an Oklahoma statute requiring “ laborers, 
workmen, mechanics, or other persons employed by contractors or 
subcontractors in the execution of any contract or contracts with 
the State ” to be paid by the contractor or subcontractor “ not less 
than the current rate of per diem wages in the locality where the 
work is performed. * * *.” The statute provided a penalty of 
fine or imprisonment for violations. A dispute arose as to the 
amount of the current rate of per diem wages being paid labor in 
the locality where the particular work was being performed, and 
the Commissioner of Labor having determined, after investigation, 
that $3.60 was such current rate of wage in the locality, and con- 
tractor insisting upon and paying only $3.20 per day, contractor 
was threatened with prosecution in the event there was not paid the 
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rate of wage so determined by the Commissioner of Labor, and 
spplied for injunction to restrain the State officials from enforcing 
the statute because unconstitutional. In affirming the decree of 
the lower court granting injunction relief the Supreme Court said: 


We are of opinion that this provision presents a double uncertainty, fatal to 
its validity as a criminal statute. In the first place, the words “current rate 
of wages” do not denote a specific or definite sum, but minimum, maximum and 
intermediate amounts, indeterminately, varying from time to time and depend- 
ent upon the class and kind of work done, the efficiency of the workmen, etc., 
as the bill alleges is the case in respect of the territory surrounding the bridges 
under construction. The statutory phrase reasonably can not be confined to 
any of these amounts, since it imports each and all of them. The “current 
rate of wages” is not simple but progressive—from so much (the minimum) to 
so much (the maximum), including all between; and to direct the payment of 
an amount which shall not be less than one of several different amounts, with- 
out saying which, is to leave the question of what is meant incapable of any 
definite answer. See People ex rel. Rodgers v. Coler, 166 N. Y. 1, 24-25. 

Nor can the question be solved by resort to the established canons of con- 
struction that enable a court to look through awkward or clumsy expression, or 
language wanting in precision, to the intent of the legislature. For the vice 
of the statute here lies in the impossibility of ascertaining, by any reasonable 
test, that the legislature meant one thing rather than another, and in the 
futility of an attempt to apply a requirement, which assumes the existence of a 
rate of wages single in amount, to a rate in fact composed of a multitude of 
gradations. To construe the phrase “current rate of wages” as meaning either 
the lowest rate or the highest rate or any intermediate rate or, if it were 
possible to determine the various factors to be considered, an average of all 
rates, would be as likely to defeat the purpose of the legislature as to promote it 
See State v. Partlow, 91 N. C. 550, 553 ; Commonwealth v. Bank of Pennsylvania. 
3 Watts & S, 178, 177. 

In the second place, additional obscurity is imparted to the statute by the use 
of the qualifying word “ locality.” Who can say, with any degree of accuracy, 
what areas constitute the locality where a given piece of work is being done’ 
Two men moving in any direction from the place of operations would not be 
at all likely to agree upon the point where they had passed the boundary which 
separated the locality of that work from the next locality. It is said that this 
question is settled for us by the decision of the criminal court of appeals on 
rehearing in State v. Tibbetts, 205 Pac. 776, 779. But all the court did there 
was to define the word “ locality” as meaning “ place,” “near the place,” “vi- 
cinity,” or “neighborhood.” Accepting this as correct, as of course we do, the 
result is not to remove the obscurity, but rather to offer a choice of uncer- 
tainties. The word “ neighborhood” is quite as susceptible of variation as the 
word “locality.” Both terms are elastic and, dependent upon circumstances, 
may be equally satisfied by areas measured by rods or by miles. See Schmidt 
v. Kansas City Distilling Co., 90 Mo. 284, 296; Woods v. Cochrane and Smith, 
88 Iowa 484, 485; State ex rel. Christie v. Meek, 26 Wash. 405, 407-408; Mill- 
ville Imp. Co. v. Pitman, ete., Gas Co., 75 N. J. Law, 410, 412; Thomas v. Marsh- 
field, 10 Pick. 364, 367. The case last cited held that a grant of common to 
the inhabitants of a certain neighborhood was void because the term “ neighbor- 
hood” was not sufficiently certain to identify the grantees. In other connec- 
tions or under other conditions the term “ locality’ might be definite enough, 
but not so in a statute such as that under review imposing criminal penalties. 
Certainly, the expression “near the place” leaves much to be desired in the 
way of delimitation of boundaries; for it at once provokes the inquiry, “ how 
near?” And this element of uncertainty cannot here be put aside as of no 
consequence, for, as the rate of wages may vary—as in the present case it is 
alleged it does vary—among different employers and according to the relative 
efficiency of the workmen, so it may vary in different sections. The result is 
that the application of the law depends not upon a word of fixed meaning in 
itself, or one made definite by statutory or judicial definition, or by the context 
or other legitimate aid to its construction, but upon the probably varying im- 
pressions of juries as to whether given areas are or not to be included within 
particular localities. The constitutional guaranty of due process cannot be 
allowed to rest upon a support so equivocal, 





300 DECISIONS OF THE COMPTROLLER GENERAL 


While the Oklahoma case involved a statute imposing a fine or 
imprisonment as penalty for violation and was thus penal in it- 
nature, it is assumed there will be provided, as would appear neces- 
sary if it should be held permissible under existing law to include 
the suggested language in contract matters as proposed, adequate 
means to accomplish and insure full compliance, including penalty 
for violation. 

But aside from this aspect of the matter there remain other serious 
questions—whether under existing law the matter of so fixing the 
wages an employer must pay in the doing of Government work is 
one authorized to be accomplished in connection with the contracting 
therefor pursuant to section 3709, Revised Statutes—and, if so, 
whether an appropriation, general in terms, may properly be held 
available for payments in such connection. 

It has long been the rule, enforced uniformly by the accounting 
officers and the courts, that an appropriation of public moneys by 
the Congress, made in general terms, is available only to accomplish 
the particular thing authorized‘by the appropriation to be done. It 
is equally well established that public moneys so appropriated are 
available only for uses reasonably and clearly necessary to the ac- 
complishment of the thing authorized by the appropriation to be 
done. 

Usually the thing so authorized to be done may be accomplished 
either through a governmental agency employing the necessary 
labor, purchasing the needed materials, etc., or, in a proper case, 
through contracting with a citizen to do the job, who, by his con- 
tract, assumes the responsibility for supplying everything needed to 
fully discharge his contractual obligations, including labor, mate- 
rials, etc. In so contracting the basic statute to be observed is sec- 
tion 3709, Revised Statutes. The clear purpose of. this statute is to 
secure full and free competition in supplying the needs of the 
United States (which needs are required to be clearly stated in the 
request for bids), and the benefit to the Treasury of required accept- 
ance of the low responsible bidder. 

The clear intent of the suggested language, employed in connec- 
tion with bidding and contracting as proposed, is to benefit those 
employed on the work by contractors and to insure them against 
wage reductions below the “local wage scale” or the “ prevailing 
rate of wages in the locality.” In fact, the suggested language ad- 
monishes bidders to include in their bids amounts with which to <o 
make payments, and it must be assumed the bidding will be accord- 
ingly. 

No matter how worthy may be the object or end sought to be at- 
tained through action by the executive branch, where the use of 
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public money would be involved in its accomplishment, it becomes 
necessary, if our system of government is to be faithfully observed, 
for the accounting officers to question the proposed use unless by 
them found to be reasonably within the law of the appropriation 
proposed to be employed. Then, if agreement to the proposed use 
must be by the accounting officers withheld, the matter may go to 
the Congress—the source of all authority for the uses of public 
moneys. 

However desirable the contrary may be, it seems clear that in the 
present state of law the proposal to fix by contract the minimum rate 
of wages the contractor must pay his employees in the doing of the 
contract work, assuming a contract otherwise valid and enforceable 
could be drawn, clashes with the long-recognized intent and purpose 
of section 3709, Revised Statutes, in that it removes from competi- 
tive bidding on the project an important element of cost and tends 
to defeat the purpose of the statute; that is, to obtain a need of the 
United States, authorized by law to be acquired, at a cost no greater 
than the amount of the bid of the low responsible bidder, after full 
and free competitive bidding. 

But were it possible to surmount this obstacle, could it properly be 
held that the fixing of the minimum wages to. be paid employees, as 
proposed, has such intimate relationship to the single matter of ac- 
complishing the thing authorized by the appropriation to be done as 
to properly permit its being held, in other than a most extraordinary 
case, reasonably necessary to such accomplishment, so as to meet the 
test long applied in determining the availability of an appropriation 
general in terms for proposed or accomplished uses? I fear not. 
That the cost to the United States, because of the admonition to bid- 
ders to so bid as to be able to pay the wages as so fixed—whether 
actually so paid or not—would be increased, seems too clear for ques- 
tion. Such added cost, in the matters involved in the submission, 
would seem to have no relationship to the actual accomplishment of 
the work authorized by the appropriations to be done and conse- 
quently could not properly be paid from such appropriations. 

What is here involved appears a matter which, in the present state 
of the law, is not for adjustment through administrative action in 
contracting, and uses of appropriated moneys in such connection 
without further expression and authority thereon from the Congress 
may not properly be approved by the accounting officers. 

That the Congress regards the problem as one for adjustment 
through legislative enactment, possibly because of the effect on the 
economic structure, is evidenced by Senate amendment No. 14 to the 
bill H. R. 14804, recently considered and enacted after elimination of 
the said amendinent, and other measures now pending. 
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Answering specifically your submission, I feel compelled to hold— 
1. That to include the proposed language in requests for bids with- 
out providing adequate means for exacting complete compliance 
therewith would not be authorized. 

2. That only in a clear case of necessity in the public interest may 
the accounting officers properly withhold objection to the uses of 
public moneys that would be involved by a contractual requirement 
tor employment by contractor on the public work involved American 
citizens and aliens who have taken out first papers of citizenship 
over other aliens lawfully here, without further legislative authority 
therefor than now exists. 

8. Discrimination between different groups of American citizens 
through exacting preference for one over the others by contractors 
engaged on public work is unauthorized other than when specifically 
so required by law. 

4. To include in requests for bids a provision admonishing bidders 
to so bid as to be able, in the event of being awarded the contract, 
to pay employees on the contract work the “local wage scale” or 
“the prevailing rates of wages in the locality or metropolitan area 
in which the project is being constructed,” even with adequate pro- 
vision for complete enforcement against contractors, would, in gen- 
eral and in the present state of the law, be unauthorized. Only in 
such rare case, if one there might be under existing conditions, where 
the need for such stipulation could on the facts be held as required 
to accomplish the thing authorized by the appropriation to be done, 
could objection be properly withheld. 


(A-32749) 





RETIREMENT—POLICEMEN AND FIREMEN—DISTRICT OF 
COLUMBIA 













The “additional compensation at the rate of $5 per month,” authorized by 
section 4 of the act of July 1, 1930, 46 Stat. 840, to be paid to a limited 
number of policemen and firemen under the District of Columbia for out- 
standing efficiency, is a part of the salary or “monthly pay” subject to 
the deduction of 3% per cent for the policemen and firemen’s relief fund 
under section 5 of the same act. 10 Comp. Gen. 53 affirmed. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, January 12, 1931: 


Consideration has been given to your letter of December 13, 1930, 
as follows: 


The Commissioners of the District of Columbia enclose herewith copy of 
a letter addressed to them by the corporation counsel of the District of 
Columbia regarding pension allowances to policemen and firemen, in which he 
refers to your decision #A-32749, rendered to the Director of Public Build- 
ings and Public Parks of the National Capital, and asking that you reconsider 
that portion of your opinion which provides that the $5 per month allowance 
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to policemen for meritorious service, is subject to a deduction of 344% per 
annum, The commissioners would be pleased to have your advice in the 
premises. 


The letter from the corporation counsel of the District of Colum- 
bia referred to in your submission, is as follows: 


Returning herewith C. C. O. No. 5956/248 relative to the retirement and 
pension of Private James P. Hendricks of the Police Force. 

Under an Order of the Commissioners of the District of Columbia, dated 
November 14, 1930, Private Hendricks was retired and granted a pension 
at a rate of $100 per month, the maximum permissible for his class. Shortly 
before his retirement, but subsequent to the passage of the act of July 1, 
1930, Private Hendricks was awarded the additional compensation at the rate 
of $5 per month, specified in section 4 of the previously mentioned act of 
July 1, 1930, as being a reward “by reason of demonstrated ability * * * 
and outstanding efficiency.” 

In our opinion of November 13, 1930, we pointed out that this $5 per month 
should be considered as other than salary for the purposes of retired pay, and 
acting upon this opinion the Commissioners of the District of Columbia emitted 
the $5 per month from the salary of Private Hendricks for the purposes of 
computing pension allowance. In a memorandum dated November 22, 1930, 
the Auditor of the District of Columbia refers to an opinion of the Comp- 
troller General, No, A-—32,749, issued in response to a query by the Director of 
Public Buildings and Public Parks of the National Capital. 

In this opinion the question considered was the right of the Director of 
Public Buildings and Public Parks to pay to members of the United States 
park police force the $5 per month additional compensation specified in the 
act of July 1, 1930, as being payable to members of the departments under the 
supervision of the major and superintendent of police of the District of Colum- 
bia and the chief engineer of the fire department of the District of Columbia. 
The Comptro'ler General found. first, that under an Act of April 13, 1928— 

“The salaries of members of the United States park police force shall be 
the sauie us the salaries of the ofiicers and members of the Metropolitan police 
force of the District of Columbia in similar or corresponding grades.” 

He decided that notwithstanding the fact that Congress had specified only 
the police and fire departments of the District of Columbia when providing 
for the $5 special compensation. the park police force was entitled to the same 
compensation. He further held— 

“The United States park police is specifically included. ‘Monthly pay’ 
would include not only the basic salary paid as compensation of members of 
the police force, but also the additional pay which may be granted to certain 
members of the force for ‘ outstanding efficiency. Hence, any allowances of 
$5 per month granted under the provisions of said section will be subject to 
the 3% per cent deduction.” 

This decision of the Comptroller General, although not made on a question 
of the right of a retired policeman of the District of Columbia to pension 
allowance including one-half of the $5 per month, would appear to make it 
necessary to include this $5 per month for the purposes of computing such 
pension, because the opinion holds that the $5 per month is subject to the 
usual retirement deduction at the rate of three and one-half per cent. 

It is suggested that the Comptroller General be requested to reconsider that 
portion of his opinion No. A-32,749 which provides that the $5 per month 
allowance is subject to the three and one-half per cent deduction for the 
following reasons: 

1. The $5 per month is specified to be payable in the discretion of the com- 
missioners and may be withdrawn by them at any time without statement of 
reason. 

2. The $5 per month is not salary because it is not available to any man in 
the departments who attains outstanding efficiency, but may be awarded only 
to not exceeding ten per cent of the authorized strength. 

8. The act specifies that it is to be awarded to not exceeding ten per cent 
of the authorized strength of “ privates and sergeants in each department” 
and makes no provision for award to retired and pensioned members of the 
departments. 

4. The natural increase in the number who would receive in their retired pay 

2.50. if the Comptroller General’s first opinion be given effect, would diminish 
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the number of privates and sergeants in each department eligible for additional 
compensation at the rate of $5 per month, and thus would destroy the effect 
desired by Congress of rewarding unusual service. 

5. Members of the departments might, under the comptroller’s ruling, pay in 
considerable sums to the retirement fund and then prior to retirement be 
deprived of the benefit of the additional pension. 

6. Under section 6 of the act of July 1, 1930, the Commissioners of the 
District of Columbia are empowered to determine and fix the amount of pen- 
sion relief in accordance with the provisions of the prior pension acts. Thus, 
if a person were granted a pension including half of the $5 premium pay, it 
could only be withdrawn in accordance with the terms of the pension acts, 
although Congress provided in section 4 that the commissioners might withdraw 
such compensation at any time. 

It is urged for these several reasons, and for others which will appear to the 
Comptroller General upon study of the question, that the $5 per month is not 
salary within the meaning of the retirement act and should not be included in 
the amounts subject to the three and one-half per cent deduction. 

There has been brought into question by your submission only so 
much of the decision of August 2, 1930, 10 Comp. Gen. 53, as held 
that the additional compensation at the rate of $5 per month author- 
ized under section 4 of the act of July 1, 1930, 46 Stat. 840, to be 
paid to members of the United States park police force for outstand- 
ing efficiency, is subject to the deduction of 314 per cent for the 
policemen and firemen’s retirement fund under the terms of section 
5 of said act of July 1, 1930. While there were not directly involved 
in said decision the members of the Metropolitan police force of the 
District of Columbia, it would follow, of course, that the same rule 
must, under the law, be applied to them. 

Section 12 of the act of September 1, 1916, 39 Stat. 718, creating 
the “ Policemen and firemen’s relief fund, District of Columbia,” 
specifically provided : 


The said fund shall consist of * * * a deduction of one and one-half per 
centum of the monthly salary of each member of said departments: * * * 


The act of June 7, 1924, 48 Stat. 560, provided as follows: 


* * * Provided, That on and after July 1, 1924, the rate of deduction 
from the monthly salary of each member of the police and fire departments of 
the District of Columbia shall be 2% per centum. 


Section 5 of the act of July 1, 1930, 46 Stat. 840, provides as 
follows: 

That, commencing with the effective date of this act, there shall be deducted 
for the benefit of the policemen and firemen’s relief fund 344 per centum of the 
monthly pay of each member of the Metropolitan police force, the fire depart- 
ment, the United States park police, and the White House police force. * * * 

In the first two statutes the deduction for the retirement fund is 
required to be made from the “monthly salary” and in the last 
statute from the “monthly pay.” The last statute refers to the $5 
per month therein granted for outstanding efficiency as “ additional 
compensation at the rate of $5 per month.” 

The words “salary,” “ pay,” and “compensation” generally are 
considered synonymous in the construction of personnel statutes and 
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no reason is apparent for an exception to the general rule inthis 
instance. The additional compensation of $5 per month is author- 
ized by law for outstanding efficiency in the matter of service ren- 
dered, and is as much a part of the monthly salary or pay of the 
policemen as is the remainder of his monthly salary or pay, which is 
likewise authorized by law for service rendered. The statute simply 
authorizes the commissioners, in their discretion, to give a limited 
number of these promotions or increases in pay for outstanding 
efficiency in addition to the other promotions or increases in pay 
authorized by law to be given to policemen and firemen. This is in 
line with the established policy of the legislation with respect to the 
civilian personnel in the Government service; that is, providing for 
increases in compensation based on efficiency. For instance, the 
classification act contemplates increasing the compensation of em- 
ployees by administrative promotion within the salary range of the 
grade in which their positions are allocated on the basis of their 
efficiency ratings, and the reduction in compensation for inefficiency. 
The increased compensation granted for efficiency, whether paid in 
cash or in the form of quarters or other allowances furnished in kind, 
is as much a part of the salary or pay of the employee as was the 
amount paid before the increase, and is equally subject to retirement 
deduction under the civil retirement act if the employee is in a status 
bringing him within the terms of that statute. See 2 Comp. Gen. 
525; 4 id. 7; id. 1051; 5 id. 957. There should be distinguished 
increases in salary or pay fixed on the basis of, past efficiency and 
extra pay given for overtime service or additional allowances granted 
for upkeep of equipment, etc., which is not salary and not subject 
to retirement deduction. See 4 Comp. Gen. 769, 770; id. 875; and 
particularly 5 id. 926, holding that extra compensation allowed 
members of the United States park police detailed to the motorcycle 
service is not subject to retirement deductions. 

With reference to the arguments presented in the corporation 
counsel’s letter, it may be said that while the statute does not specifi- 
cally require the commissioners to state a reason for withdrawing 
the additional compensation for outstanding efficiency, the statute, 
in common with all other statutes granting administrative discretion, 
contemplates such action in this regard as will not be arbitrary or 
capricious. There have been innumerable instances of authority in 
the head of a Government department or establishment to reduce 
the compensation of an employee whose salary previously had been 
increased—in other words, to take away a promotion previously 
given—but that has never been regarded as changing the character 
of the increase from salary to allowance or something else. Under 
practically all personnel statutes there is granted administrative 
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power or authority of selection of personnel for special positions or 
to reward meritorious service by increases in compensation without 
change in position or duties. It would not appear to be for serious 
consideration that the statutory limitation as to the number of mem- 
bers who may be granted the additional compensation for outstand- 
ing efficiency changes the character of the payments from salary to 
something else. There was not considered in the decision of August 
2, 1930, any question as to the rights of policemen and firemen on the 
retired list, but it may be stated that the fact that a public officer or 
employee may be subject to reduction in compensation on the active 
list and not subject to reduction in retirement pay on the retired list, 
or subject to reduction on either list but under differing conditions 
or provisions of law, may not be considered as controlling the 
character of the payments made The statute in this case specifically 
designates the payments as “additional compensation.” Section 12 
of the act of September 1, 1916, 39 Stat. 718, fixes only a maximum 
retired pay for policemen and firemen in “an amount not to exceed 
fifty per centum per year of the salary received by him at the date 
of retirement.” Said section of the statute also creates the police 
and firemen’s retiring and relief board, with the corporation counsel 
as a member thereof, which is authorized to promulgate rules and 
regulations fixing the retirement benefits for the policemen and fire- 
men subject to the approval of the commissioners of the District of 
Columbia. 

While the $5 per month additional compensation which a police- 
man or fireman may be in receipt of at time of retirement is “ salary ” 
from which retirement deductions must be made, and is to be in- 
cluded as a part of his total salary for the purpose of determining the 
maximum retired pay he may receive, there is no purpose or intent in 
the decisions of this office to hold that a policeman or fireman receiv- 
ing the $5 additional compensation at date of retirement must be 
paid $2.50 per month more retired pay than one of like grade and 
service who was not receiving the additional compensation of $5 per 
month for outstanding efficiency when retired. That is a matter 
for determination by the Commissioners of the District of Columbia 
under such rules and regulations as may have been or may hereafter 
be approved by them. 

The decision of August 2, 1930, must be and is affirmed. 


(A-34775) 
CONTRACTS—LIQUIDATED DAMAGES—DELAYS 
Under a contract providing that work should be completed within 30 “ working 


days ” after date of receipt of notice to proceed and that liquidated damages 
should be deducted for each calendar day's delay in completion of the 
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work, the contractor is not entitled to exclude Saturday in computing the 
30 working days on the ground that the labor unions in the locality allow 
only five days’ work to the week. Saturday must be counted as a working 
day under such circumstances. 


Necision by Comptroller General McCarl, January 12, 1931: 

Review has been requested of settlement No. 0311274, dated 
November 6, 1930, wherein was disallowed the claim of William 
Boenecket for $135 deducted as liquidated damages on account of 
delay in completion of contract VBc-665, dated April 5, 1930, for 
making certain alterations in building No. 3 Nurses’ Home at the 
United States veterans’ hospital, Jefferson Barracks, Mo., for the 
sum ‘of $4,363. The claim was disallowed on the ground that the 
deduction of liquidated damages at the stipulated rate of $15 a day 
for nine days’ delay was in accordance with the terms of the contract. 

The contract was on Standard Form No, 23, standard Government 
form of construction contract, and provided that the work should 
commence within two calendar days after date of receipt of notice 
to proceed and should be completed within 30 working days after 
date of receipt of such notice to proceed, with a stipulation for the 
deduction of liquidated damages at the rate of $15 per day for each 
and every calendar day of delay not due to certain causes stipulated 
in article 9 of the contract as follows: 

* * * delays in the completion of the work due to unforeseeable causes 
beyond the control and without the fault or negligence of the contractor, in- 
cluding, but not restricted to acts of God, or of the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight 
embargoes, and unusually severe weather or delays of subcontractors due to 
such causes. * * * 

The record discloses that the contractor received notice to begin 
work April 29, 1980, and that the work was not completed until June 
13,1930. If the 30 working days be computed to include Saturday as 
a working day, the contract period for completion of the work 
expired June 4, 1930, and there were nine calendar days’ delay in com- 
pletion of the work for which liquidated damages in the sum of $135 
were charged to and deducted from payments to the contractor. The 
contractor has contended that the contract period of 30 working 
days should be computed on the basis of excluding Saturday as a 
working day because the labor unions in St, Louis had prescribed 
that the working week in. St. Louis should consist of five working 
days. 

The case of Christopher & Simpson Architectural Iron & Foundry 
Co. v. 2. A. Steininger Construction Co, 200 Mo. App. 33, 205 S. W. 
278, 283, was one concerning delay in the construction of an ice 
storage house in St. Louis, Mo., during the year 1906. The material © 
facts and the conclusion of the court thereon are quoted from the 

73175°—31——21 
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decision of the St. Louis Court of Appeals of July 12, 1918 (rehearing 
denied July 24, 1918), as follows: 


The contractor agreed to complete these two sections in 55 working days 
from the date of its contract, which was in fact entered into on July 25, 1906. 
It becomes important then to determine when this period of 55 working days 
after July 25, 1906, expired, within the meaning of this contract. 

In computing the period of 55 working days from July 25, 1906, the referee 
excluded Sundays, holidays, and rainy days, and also excluded half a day 
for each intervening Saturday. Im the referee’s conclusions of law Saturdays 
are referred to as “half days, which, by reason of labor rules, were made 
holidays.” By this method of computation the referee determined that the 
period of 55 working days expired October 10, 1906, while under the fact 
found by the referee this period would expire October 3, 1906, if Saturday be 
counted as a whole working day. 

(8) We regard it as clear that the term “ working days” as used in the 
contract, should be taken as excluding not only Sundays and holidays, but also 
days upon which work could not be done because of weather conditions. Had 
this not been the intention of the parties, it may well be assumed that a definite 
date for the completion of the work would have been agreed upon. The only 
extrinsic evidence in the record regarding the meaning of the term “ working 
days” is the testimony of one Helfensteller, the architect of the building. In 
response to questions propounded to him by the referee, he testified, with- 
out objection, to the effect that by “ working days” was meant days upon which 
weather conditions were such as to permit work to be done, i. e., where the 
building was, as here, not under roof; but that Saturday is a working day— 
“a whole working day.” Though the questions asked this witness were not 
so framed, it is evident that it was sought to elicit from him, as an architect, 
testimony as to a usage and custom, among architects and builders, with re- 
spect to the construction of such words in a building contract. What effect 
may properly be given to this testimony we need not say. We refer to it 
as being the only testimony respecting the matter. And in any event, it is in 
harmony with the view which we take of the general contract. While, as 
said, we think that the parties must have intended that days upon which work 
could not be done because of weather conditions would be excluded in com- 
puting the period of 55 working days, we know of no good reason for assuming 
that.they intended that Saturday be counted as half a working day within the 
meaning of the contract. Though it be that owing to “labor rules” work was 
suspended on Saturday afternoons, we are of the opinion that under a contract 
of this character Saturday is to be construed as a working day in the absence 
of anything to indicate a contrary intention. There is nothing in the contract, 
or in the conduct of the parties as shown by the evidence, lending support to 
the view that Saturday was to be counted as half of a working day in com- 
puting the period mentioned. And there is no evidence that, by usage and 
custom in such business in the community, the term “ working day” is to be 
so construed. 

(9) The owner says that the term “working day” has a settled meaning, 
and that it includes all days except Sundays and legal holidays, citing Pedersen 
v. Hugster (D. C.), 14 Fed. 422; Lawson on Custom & Usage, p. 368. But we 
regard these authorities as without influence here. The words in question 
are to be here construed with reference to the nature of the contract in 
which they are employed, and we think that they must be taken to mean days 
upon which work could be done. 

According to the referee’s findings of fact, counting Saturday as a whole 
working day, the period of 55 days expired the night of October 3, 1906. 
And as the evidence shows that the referee found that the first two sections of 
the building were completed on October 26, 1906, the general contractor was 
23 days late in completing these two sections; and, under the facts found, such 


delay was caused by the delay of plaintiff in completing its work under its 
contract. 


It will be noted that the contention in said case was that Saturday 
should be counted as a half of a working day because of the rules 
of the labor unions then in effect that a week should consist of five 
and one-half working days, whereas the contention here is that the 
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working week should consist of five days. The Missouri court denied 
the contention and held that the working day must be taken to 
mean days upon which work could be done regardless of union rules, 
and that is the rule applied by the accounting officers of the United 
States in interpreting the phrase “ working day.” 

There is no legal basis for refund of liquidated damages deducted 
because of the delays of the contractor in completion of the work, 
and the settlement disallowing the claim must be, and is, sustained. 


(A-84670) 
RETIREMENT—LIGHTHOUSE SERVICE—REEMPLOYMENT 


An employee of the Lighthouse Service who was retired under the act of June 
20, 1918, 40 Stat. 608, upon his own request, having reached the optional 
age of retirement of 65 years and having had 30 years’ service, may be 
reinstated or reemployed on the active list at any time prior to reaching 
the compulsory retirement age of 70 years, only upon the relinquishment 
of his retired status and discontinuance of the retired pay incident thereto. 


Comptroller General MecCar! to the Secretary of Commerce, January 13, 1931: 


Consideration has been given to your letter of December 18, 1930, 
as follows: habe 


On November 1, 1930, Mr. Russell B. Eastman, keeper of the Marblehead 
Light Station, Mass., was eligible for optional retirement under the Lighthouse 
Service retirement act (sec. 6, act of June 20, 1918, 40 Stat. 608, as amended; 
U. 8. Code, Title 33, sec. 763), having attained the age of 65, with 30 years’ 
service. The Bureau of Lighthouses of this department wishes to reemploy 
Mr. Eastman. after retirement, at a nominal rate of compensation. 

Under the civil service retirement act of May 22, 1920 (41 Stat. 617; U. S. 
Code, Title 5, sec. 715), you have consistently held that an employee who 
has been retired cannot be reinstated or reemployed. (See 3 Comp. Gen. 119; 
4 Comp. Gen. 43, and 6 Comp. Gen. 71.) However, section 6 of the 1920 
act, supra, provides that the employee be automatically separated from the 
service and all salary, pay, or compensation shall cease from the date of 
retirement, There is no such provision in the Lighthouse Service retire- 
ment act. 

Your decision is respectfully requested as to whether Mr. Russel! B. Eastman, 
upon retirement, may be reemployed at a nominal rate of compensation and 
receive both his retired pay and pay as caretaker. 


Section 6 of the act of June 20, 1918, 40 Stat. 608, provides as 
follows: 


That hereafter all officers and employees engaged in the field service or on 
vessels of the Lighthouse Service, except persons continuously employed in 
district offices or shops, who shall have reached the age of sixty-five years, 
after having been thirty years in the active service of the Government, may 
at their option be retired from further performance of duty; and all such 
officers and employees who shall have reached the age of seventy years shall 
be compulsorily retired from further performance of duty: Provided, That the 
annual compensation of persons so retired shall be a sum equal to one-fortieth 
of the average annual pay received for the. last five years of service for each 
year of active service in the Lighthouse Service, or in a department or branch 
of the Government having a retirement system, not to exceed in any case 
‘thirty-fortieths of such average annual pay received: Provided further, That 


such retirement pay shall not include any amount on account of subsistence 
or other allowance, 
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The act of March 4, 1921, 41 Stat. 1417, provides as follows: 


The provision of section 6 of the act entitled “An act to authorize aids to 
navigation and for other works in the Lighthouse Service, and for other pur- 
poses,” approved June 20, 1918, relative to compulsory retirement shall not 
apply to any employee of the Lighthouse Service if within sixty days after 
the passage of this act or not less than thirty days before the arrival of such 
employee at the age of seventy, the Secretary of Commerce shall certify as a 
matter of public record that by reason of his efficiency and willingness to re- 
main in the Lighthouse Service of the United States the continuance of such 
employee therein would be advantageous to the public service. In that event 
such employee may be retained for a term not exceeding two years, and at the 
end of two years such employee may, by similar certification, be continued for 
an additional term not exceeding two years: Provided, however, That at the 
end of ten years after this act becomes effective no employee shall be con- 
tinued in the Lighthouse Service beyond the age of compulsory retirement 
defined in the act of June 20, 1918, referred to in this paragraph: Provided, 
further, That nothing herein shall exclude or prevent any employee of the 
Lighthouse Service who shall have reached the age of compulsory retirement 
within thirty days before or after the date of the passage of this Act from 
enjoying the privileges thereof. 

The decisions of the accounting officers holding that civilian 
employees may not be reemployed after having been retired for 
age refer to employees who were retired upon reaching the compul- 
sory-retirement age fixed in the civil retirement act and who were 
not retained in the service under the provisions of the statute. In 
addition to the decisions cited by you, reference is made to 26 Comp. 
Dec. 1079, 1082; 27 id. 524; id. 858. The rule therein announced 
would be applicable, also, to employees retired for age under the 
Lighthouse Service retirement statute upon reaching the compulsory- 
retirement age, which, after March 4, 1931, will be 70 years in all 
cases. Act of March 4, 1921, supra. 

In the instant case the paper was retired upon his request, 
having reached the optional age of retirement of 65 years and having 
had 30 years of service. There would appear to be no legal objec- 
tion to his reinstatement or reemployment on the active list at any 
time prior to reaching the age of compulsory retirement, the act of 
June 26, 1886, 24 Stat. 148, having repealed any law or regulation 
prohibiting the employment in the Lighthouse Service of persons 
of more than 45 years of age.. The situation would be different 
under the civil retirement act which contains a general prohibition 
against the reemployment of a person receiving a retirement annuity. 

But payment of active-service pay in one position and retired 
pay upon retirement from another position under the Lighthouse 
Service during the same period of time is not only inconsistent 
with the spirit and intent of the double compensation statutes but. 
also, with the general purpose of retirement legislation, and may not 
be authorized. 

You are advised, therefore, that this retired employee may be 
reinstated or reemployed on the active list under the Lighthouse’ 
Service, if otherwise eligible to snch reinstatement or reemploy- 
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tnent, and paid the compensation attaching to the position to which 
reinstated or in which reemployed only upon the relinquishment of 
his retired status and discontinuance of the retired pay incident 
thereto. 


(A-34815) 


TRANSPORTATION—NAVAL PRISONERS 


The authority to furnish discharged naval prisoners transportation under the 
act of March 3, 1909, 35 Stat. 756, applies to naval prisoners as con- 
templated in section 13 of the act of February 16, 1909, 35 Stat. 622; i. e., 
“persons confined in prisons in pursuance of the sentence of a naval 
court-martial.” 


Where an enlisted man of the Navy is, by general court-martial, sentenced to 
be confined for six months and then t6 be dishonorably discharged, and, 
upon approval, the Secretary of the Navy remits the confinement leaving 
only the dishonorable discharge to be carried out, the man did not become 
a naval prisoner and the Secretary of the Navy may not furnish him trans- 
portation under authority of the act of March 3, 1909. 


Comptroller General McCarl to the Secretary of the Navy, January 16, 1931: 

There has been received your letter of January 6, 1931, requesting 
decision whether the law authorizes transportation to be furnished 
Edward W. Ersin, former apprentice seaman, United States Navy, 
dishonorably discharged pursuant to general court-martial sentence, 
December 27, 1930, under circumstances stated as follows: 


* * * Ersin enlisted in the Navy at Minneapolis, Minn., February 28, 1929, 
for a period of four years, and gave Minneapolis as his home. He deserted 
from the U. 8. 8S. New Mezico, September 8, 1930, and surrendered at the Navy 
recruiting station, Minneapolis, Minn., October 28, 1930. He was transferred 
to the Naval Training Station, Great Lakes, Ill., on October 30, 1930, as a sur- 
rendered deserter. He was further transferred from the U. S. Naval Training 
Station, Great Lakes, IIl., to the naval prison, Parris Island, S. C., arriving at 
the latter place on November 16, 1930, as a general court-martial prisoner await- 
ing trial for desertion. He was tried and convicted by general court-martial 
convened at marine barracks, Parris Island, 8S. C., November 18, 1930, on the 
charge of desertion, to which he pleaded guilty. He was sentenced to reduction 
to the rating of apprentice seaman, confinement for a period of six months, dis- 
honorable discharge, and accessories. The proceedings, findings, and sentence of 
the general court-martial were approved by the Secretary of the Navy on 
December 17, 1930, but the period of confinement adjudged and the corresponding 
accessories were remitted and it was directed that the dishonorable discharge 
be executed as soon as practicable in accordance with the remaining terms of 
the sentence. The weekly report of the naval prison, Parris Island, 8. C., shows 
that Ersin was dishonorably discharged from that prison on December 27, 1980, 
but was not furnished transportation to his home upon discharge * 


In connection with the case you ask decision of the following 
questions : 


(a) Should Edward W. Ersin, dishonorably discharged as apprentice seaman 
from the naval prison, Parris Island, S. C., on December 27, 1930, have been 
furnished transportation at Government expense from Parris Island, S. C., to 
his home in Minneapolis, Minn., in accordance with the provisions of U. S. Code, 
Title 34, section 962, supra? 

(b) If query (a) is answered in the affirmative, is the Navy Department now 
authorized to furnish transportation to Ersin from Parris Island, 8. C., to his 
home in Minneapolis. Minn,? 
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The act of February 16, 1909, 35 Stat. 622 (Title 34, sec. 961, 
U. S. C.), provides: 

Szro. 13. That persons confined in prisons in pursuance of the sentence of a 
naval court-martial shall, during such confinement, be allowed a reasonable 
sum, not to exceed three dollars per month, for necessary prison expenses, 
and shall upon discharge be furnished with suitable civilan clothing and paid 
a gratuity, not to exceed twenty-five dollars: Provided, That such allowances 
shall be made in amounts to be fixed by, and in the discretion of, the Secretary 
of the Navy and only in cases where the prisoners so discharged would other- 


wise be unprovided with suitable clothing or without funds to meet their 
immediate needs. 


The act of March 3, 1909, 35 Stat. 756 (Title 34, sec. 962, U. S. C.), 
provides : 

* * * ‘That the Secretary of the Navy is hereafter authorized to transport 
to their homes or places of enlistment, as he may designate, all discharged naval 
prisoners; the expense of such transportation shall be paid out of any money 
that may be to the credit of prisoners when discharged; where there is no 
such money, the expense shall be paid out of money received from fines and 
forfeitures imposed by naval courts-martial: Provided further, That the Secre- 
tary of the Navy is hereby authorized to furnish naval prisoners upon discharge 
suitable civilian clothing in case, and only where, said discharged prisoners 
would otherwise be unprovided with suitable clothing to meet their immediate 
needs. 

These acts relate to allowances payable to naval prisoners, that is, 
“ persons confined in prisons in pursuance of the sentence of a naval 
court-martial.” No statement of Ersin’s account is presented or any 
statement made of amount of pay due and paid to him on date of 
discharge. According to the facts stated, Ersin was not confined in 
prison pursuant to the court-martial sentence, the period of confine- 
ment having been remitted upon approval of the sentence by the 
Secretary of the Navy leaving only the reduction in rating and dis- 
honorable discharge to be carried out. Therefore, Ersin did not 
acquire the status of a naval prisoner, was not in prison in pursuance 
of the sentence of a naval court-martial, and the act of March 3, 
1909, has no application to allowances payable to him on discharge. 


Accordingly, your questions are answered in the negative. 


(A-34787) 


TRANSPORTATION—HOUSEHOLD EFFECTS—ARMY OFFICER ON 
RETIREMENT 


The right of an officer of the Army to transportation of household effects 
accrues on date of retirement. The allowance to be shipped at public 
expense is that authorized at the time the right accrues, and delay in 
shipment does not entitle the officer to an increase in weight, promulgated 
by amendment of regulations subsequent to the date of the officer's 
retirement. 


Decision by Comptroller General McCarl, January 17, 1931: 

There is for consideration the effective date on which the right 
accrues to transportation of household effects on retirement of an 
officer in the Army. The question arises in the computation of the 
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excess cost of transportation on shipment of the personal effects 
of Maj. Richard K. Smith, United States Army, retired, by the Gov- 
ernment bill of lading No. WQ-91598, dated October 18, 1929, con- 
sisting of 9,444 pounds of household goods and 766 pounds of pro- 
fessional books from Jeffersonville, Ind., to Minneapolis, Minn., by 
reason of his retirement under paragraph 9, Special Orders No. 127, 
War Department, dated June 1, 1929, which announced the officer’s 
retirement as of that date from active service, and directed him to 
proceed to his home. 

Orders on retirement to an officer directing him to proceed to his 
home contemplate compliance at once, and is authority for imme- 
diate travel, or transportation of his personal effects. Due to cir- 
cumstances peculiar to the military service, an officer at time of re- 
tirement usually does not have an established home, and for this 
reason and other circumstances peculiar to the service, a reasonable 
delay, not exceeding one year, in performance is permitted. The 
rights of the officer are, however, fixed by the date the orders became 
effective as authority for travel or transportation of his effects, 
and such rights continue during the period of the reasonable delay, 
not exceeding one year following retirement, in the same manner as 
the rights acquired by reason of orders directing a permanent 
change of station, continue until the officer is detached from his 
new station. 5 Comp. Gen. 171. The period of one year from date 
of retirement fixed as a reasonable time in which transportation of 
personal effects may be made to the home selected by the officer 
merely permits shipment within that period of the weight allowance 
authorized and fixed at the time the officer was retired. See in this 
connection 4 Comp. Gen. 954. 

Major Smith’s orders dated June 1, 1929, directed him to proceed 
to his home, and such orders were effective as authority for trans- 
portation of his household effects, on t&te date thereof. 7 Comp. Gen. 
330; 8 id. 528; A-33857, November 19, 1930. 

Army Regulations 30-960, in effect on June 1, 1929, authorized 
shipment at public expense for a major of 8,000 pounds of house- 
hold goods. The fact that the allowance was increased by Changes 
No. 1, effective June 29, 1929, to 9,500 pounds for a major did not 
change the rights of Major Smith, whose rights were fixed by the 
allowance in effect on the date of his retirement, June 1, 1929. The 
computation on A, F. O. Form 416, transmitted to Major Smith, 
November 9, 1929, showing $17.91 payable as excess on the shipment 
of October 18, 1929, is correct, 
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(A-34695) 
ADVERTISING—BIDDERS—QUALIFICATIONS—INDIAN SERVICE 


Advertisements for supplies for the Indian Service may properly limit competi- 
tion to manufacturers of, or regular dealers in, such supplies, and may 
require a showing of the facts to be submitted with the bids to establish 
that the bidders are manufacturers or regular dealers in such supplies. 
If a low bid is to be rejected because there is belief that the bidder is not 
such a manufacturer or a regular dealer, the administrative statement of 
reasons should be submitted to the General Accounting Office for considera- 
tion in advance of contracting for the supplies. 


Comptroller General McCarl to the Secretary of the Interior, January 20, 
1931: 


There has been received your submission of December 20, 1930, to 
the effect that since it was essential for supplies to be delivered to 
Indian schools, agencies, and hospitals before the school year begins 
in September; that since the imposition of liquidated damages on 
delinquent contractors is inadequate to prevent delay necessarily in- 
curred by a delinquent contractor and the necessity for the purchase 
of the material in the open market; and that since a number of 
organizations or individuals had been bidding and contracting for 
delivery of Indian supplies on a speculative basis, it was desired to 
exclude therefrom all but legitimate dealers therein. 

The reasons for this procedure are stated in your letter as follows: 


Paragraph 21 of the Standard Government Instructions to Bidders—Construc- 
tion and Supplies (Standard Form No. 22), a copy of which is attached, 
requires bidders to state in their proposals whether they are manufacturers of 
or regular dealers in the articles. It also expresses a desire that bidders who 
are not manufacturers give the name of the manufacturer from whom the 
articles are to be obtained, including catalogue references. So far as we are 
aware the term “regular dealer” has not been authoritatively interpreted in 
such u way as to fix the status of those bidders who are not manufacturers. 
However, bidding is limited to the two classes mentioned, namely, manfucturers 
and regular dealers. The Indian Service does not seem to have any specific 
trouble with the group classed as manufacturers, but it does have many unsatis- 
factory dealings with those who class themselves as regular dealers but who 
really are not. This latter group consists of individuals who have no regular 
place of business where the commodities bid on are brought and sold, but have 
an office and more generally merely desk room in some other office where mail 
is received and sent out. These people have no difficulty in furnishing a bond 
and in that manner bringing themselves within the scope of our understanding 
of your interpretation of a responsible bidder. Their bids are prepared in the 
proper form and supported by the necessary guaranty, but they have practically 
no control over the commodity bid on. It has come to the attention of the 
Indian Service at different times that this class of bidders does not attempt to 
close the deai for the article until after the award is made to them by it. 
It has also been learned that some of these bidders have an opening of bids 
prior to the day and hour set by the Indian Service and make a selection of 
the offer they wish to use as a basis for the bid made to it. Too frequently, on 
articles of subsistence particularly, do they fail to deliver what is contracted 
for, causing delay and trouble for the service, or they fail to make delivery on 
time with the same results to the service. Formerly this class of bidders was 
debarred by the Indian Service, but as fast as it debarred them by one name 
they hid their identity as such and bid under some other name and through 
some other individual. It is understood that you have looked with disfavor 
upon the maintenance of a debarred bidders’ list for the Indian Service, but will 
permit the debarment, for a limited period, of those whose performauce is 
unsatisfactory, provided you are notified and the Indian Service has sufficient 
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ground upon which to base the debarment. This department does not consider 

the class of bidders referred to as being legitimate dealers or satisfactory 

bidders and contractors, and it desires to establish a definite basis for the 

ceavetion of their bids as far as the individuals or companies concerned can be 
entified. 

The particular group in mind started with the Terminal Supply Company, 
directed and controlled, it is understood, by a man named Hoffman. It was 
discovered that out of the same office bids were issued under the name of the 
Arcadia Textile Company for textiles, the Federal Supply Company for food 
supplies, the Explosive Chemical Company for chemicals and drugs, while 
the Terminal Supply Company bid on other articles. The Navy Department, 
the War Department and others experienced the same difficulty with them that 
the Indian Service did and debarred them before that service had an oppor- 
tunity to do so. At that time the Navy Department and the Indian Service 
were exchanging lists of debarred bidders and, based upon their debarment and 
the treatment received by those companies, they were debarred by the Indian 
Service. The next year a bid was received from the H-P Mercantile Company 
and, through some difficulty in having a telegram and mail delivered to them 
from the Indian Service, it was found that the H-P Mercantile Company was 
none other than Harry Pincus, a brother-in-law of Hoffman, and, that he was 
acting as an agent for the Terminal Supply Company. The service next had 
trouble with the Ardley Food Supply Company and found that organization 
connected with the Terminal Supply Company. Another bidder is the Raritan 
Grocery Company, which is connected with the same group. The H. D. Lehds 
Company, it is understood, is an offshoot thereof. 

In view of the trouble the Indian Service has experienced with this group 
and others of somewhat like character and in view of your decision that 
debarments may follow only after you are satisfied that the cause justifies 
the action, it is believed that some condition should be imposed in Indian 
Service advertisements, which will exclude that class of bidders. The Indian 
Service has plenty of legitimate bidders who want the business and take 
all reasonable precautions to see that the contracts entered into are carried 
out, which seemingly can not be said of the other group. Competition is 
keen on the requirements of the Indian Service and these more or less un- 
satisfactory bidders and contractors are not essential to the economical pur- 
chasing of supplies for that service. There is nothing to be gained and much 
to lose by dealing with a class of bidders that is now being criticised, for 
legitimate bidders argue that they can not complete with that class and it 
is often found that the low bids offered by other than regular dealers and 
manufacturers represent in the deliveries something other than that for which 
the Indian Service has advertised and contracted for. This means the ulti- 
mate buying against the account of the delinquent contractor. The Indian 
Service proposes, with your consent, to debar that class of contractors in the 
future as the opportunity presents itself, but it should have the right to 
avoid that contingency by eliminating from consideration in awarding any 
contract the bids of those of that class when they become identified as such 
and have not as yet been debarred. It is, therefore, proposed to add, with 
your approval, the following clause to the Standard Indian Service Instructions: 

The term “regular dealer” includes those individuals or firms who regu- 
larly carry a stock of the merchandise bid on and who have a warehouse 
or shop from which sales are made to the public, as well as to the Govern- 
ment. The term “regular dealer” includes manufacturers’ agents who are 
regularly employed on a salary or commission basis and who hold proper 
credentials from manufacturers of the goods bid on, which establish those 
facts. 

The term “regular dealer” does not include individuals or firms who do not 
regularly carry a stock of the merchandise bid on, nor have a warehouse or 
shop from which sales are made to the public as well as to the Government ; 
nor does it include those who can not qualify as bona fide manufacturers’ agents 
under the foregoing rule. 

Bids from any individual or firm who does not meet the conditions herein 
imposed as to who is a “ regular dealer” will be rejected. 


There is no basis for the maintenance of a debarred bidders’ list 
and, as you report, any attempt to maintain one is doomed in advance 
because the debarred bidder may, and frequently does, immediately 





316 DECISIONS OF THE COMPTROLLER GENERAL 


organize a company or corporation under some other name which is 
not on the debarred bidders’ list. While the United States may look 
through the corporate entities to the individuals behind them to de- 
termine a responsible bidder, such procedure appears not practical 
in contracting for supplies which may be procured in the open mar- 
ket. The proper procedure is to state in the advertised specifications 
the minimum requirements the prospective contractor must have and 
a requirement for a reasonable showing of facts to establish such 
qualifications, and then disregard the proposals of all those who do 
not possess such requirements. The United States is not required to 
temporize with such individuals or organizations as you have men- 
tioned in your submission and incur expense and delay because they 
found it impossible or unprofitable to conform to the terms of their 
contracts, 

There appears no legal objection to the definition of regular dealer 
which you propose for incorporation in the Standard Indian Service 
Instructions, but there is suggested for inclusion the following para- 
graph between your proposed second and third paragraphs: 

If the bidder is not a manufacturer of the merchandise bid upon, he must 
submit with his bid facts showing that he is a regular dealer in the merchandise 
bid upon—such as the name of the manufacturer or manufacturers or agency 
from whom he purchases and a statement of the period of time he has dealt 
with such manufacturer and/or agency. 

If the conclusion is reached after the bids are submitted that a low 
bid should be rejected because the low bidder was not the manufac- 
turer or regular dealer in the supplies bid upon, a copy of the adver- 
tisement, specifications, and bids should be submitted to this office, 
until otherwise advised, so that there may be considered in advance 
of contracting the administrative statement of reasons why it may be 
believed that the low bid should be rejected. Extreme care must be 
exercised to see that in following this procedure there be no just 
cause for complaint. 

Your question is answered accordingly. 


(A-84873) 
POSTAL SERVICE—PAYMENT OF INDEMNITY ON INSURED MAIL 


Under the act of August 24, 1912, 37 Stat. 557, and regulations made pursuant 
thereto with respect to the payment of indemnity for the loss of, or damage 
to, insured mail, there is no authority for the payment of indemnity with 
respect to claims for which the claimant can furnish no insurance receipt 
and the records of the mailing post office have been kept in such an inade- 
quate manner that no identification or checking can be made from the 
Government records. 


Comptroller General McCarl to the Postmaster General, January 20, 1931: 
There has been received your letter of January 8, 1931, as follows: 


The existing Postal Laws and Regulations require that when a parcel is 
accepted for insurance the sender thereof shall be given a receipt, a specimen 
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of which is inclosed. The accepting postal employee is required to show on the 
receipt whether the parcel was indorsed “ Fragile,” “ Perishable,” “ Eggs,” 
whether the sender had paid any of the fees for rendition of the special services 
provided by law in connection with insured mail; the number of the parcel, 
date of mailing, insurance fee paid, postage paid, and to enter his initials in 
the space provided therefor on the receipt. 

The post office of mailing is required to maintain a record of the mailing of 
the parcel on the stub of the insurance receipt, a sample of which is inclosed, 
showing, in addition to the name and address of the addressee, the same par- 
ticulars entered on the receipt issued to the sender. 

The purpose of the mailing office record is to permit the mailing postmaster 
to certify to the insurance of the parcel in the event claim for indemnity is 
filed on Form 3812 (application for indemnity), a specimen of which is here- 
with. This record also is available for reference in the event the sender of a 
parcel alleged to have been insured with the Postal Service and lost, rifled, or 
damaged in the insured mails can not produce the receipt required to be issued 
to him at the time and place of mailing. 

During the latter part of the calendar year 1921 the postmaster at Minneapo- 
lis, Minnesota, requested the Third Assistant Postmaster General to grant au- 
thority whereby the name and address of the addressee of each parcel accepted 
for insurance during the ensuing Christmas period (December 10 to December 
24, 1921, inclusive) be omitted from the mailing office record. The purpose of 
that request, was to save the clerical time ordinarily required in recording 
the name and address of the addressee of each insured parcel, and consequently 
to expedite the acceptance of the parcels without the congestion usually pre- 
vailing at that season of the year. In the belief that the plan could be operated 
without any increase in the expenditures made from the appropriafions pro- 
vided by Congress for the payment of indemnity covering insured parcels lost, 
rifled, or damaged and that it would produce the results anticipated by the post- 
master at Minneapolis, Minnesota, the department granted the desired authority 
with the understanding that authority must be obtained from the department 
for following the same procedure during succeeding Christmas periods. 

After the plan had been followed during the period of December 10 to Decem- 
ber 24, 1921, the postmaster at Minneapolis, Minnesota, submitted a report in 
which he advised that 63,081 parcels were mailed under the new plan; that 
fifteen seconds of time were saved in the acceptance of- each insured parcel, 
resulting in a saving of two hundred and sixty-three hours or $157.08; and that 
in addition to a’saving in money by reason of the curtailed mailing office record 
covering insured parcels the patrons were better accommodated because of the 
relief of the congestion at the receiving windows of the Minneapolis, Minnesota, 
post office usually experienced during former Christmas seasons. 

Not only did the department grant subsequent requests of the postmaster at 
Minneapolis, Minnesota, for the extension of this authority covering the Christ- 
mas seasons of the calendar years 1922 to 1928, inclusive, but similar authority 
was granted during that period to a number of other postmasters without any 
difficulty or unusual conditions arising in consequence of the exercise of the 
authority thus granted. 

Following the exercise of this authority by the postmaster at Minneapolis, 
Minnesota, for the Christmas period of the calendar year 1929, fifty-one (51) 
applications for indemnity arose covering fifty (50) parcels alleged to have 
been addressed to western destinations and lost in the insured mails, and one 
(1) parcel alleged to have been addressed to an eastern destination and damaged 
in the insured mails. Because of the inability of the claimants to present the 
receipts required to be issued to senders of parcels accepted for insurance, and 
because of the maintenance of the curtailed form of mailing office record herein 
described, it was not practicable to resort to the mailing office record for the 
purpose of establishing whether these parcels actually had been insured with 
the postal service. In consequence of this situation, the postmaster at Minne- 
apolis, Minnesota, was without any authority to certify to the insurance of 
these parcels in his declaration as postmaster at the office of mailing on each 
application for indemnity. 

It has been ascertained from the postmaster at Minneapolis, Minnesota, that 
if the dates of mailing of the fifty (50) parcels addressed to western destina- 
tions and alleged to have been lost in the insured mails are correctly indicated 
in the affidavits submitted by the claimants, these fifty parcels undoubtedly 
were dispatched in a storage car attached to Minn. & Omaha R. P. O. train 10, 
which was destroyed by fire on December 18, 1929. In this latter connection 
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there is quoted below an excerpt from the report of the post-office inspector 
relative to that casualty: 

“ On December 18, 1929, train 10 of the Chicago Great Western Railroad was 
carrying an extra storage car for exclusive mail usage. * * * The storage car 
was loaded at Minneapolis * * *. Investigation disclosed that a few miles 
before reaching Belmond, Iowa, Express Baggageman F. D. Stultz discovered 
fire * * * the storage car was burned to the truckwheels * * *. Sev- 
eral hundred insured parcels were destroyed in the casualty. It is my opinion 
that the railroad company was in. no way responsible for the casualty because 
of the fact that the equipment was in apparent good condition and properly 
maintained.” 

— act of August 24, 1912 (section 8, 37 Stat. 557), provides in part as 
follows: 

“The Postmaster General shall make provision by regulation for the in- 
demnification of shippers, for shipment injured or lost, by insurance or other- 
wee 1829 RP 

Amended section 1072, paragraph 4, Postal Laws and Regulations of 1924, 
provides in part as follows: 

“The sender of an insured * * * parcel shall be given a receipt show- 
ing the office and date of mailing, the number of the parcel, and, separately, 
the amount of fee and postage paid * * *; and a record shall be retained 
at the mailing office showing the same particulars and in addition the name 
and address of the addressee of insured mail * * *.” 

Amended section 1072, paragraph 20, Postal Laws and Regulations of 1924, 
provides in part as follows: 

“When the general method prescribed by the regulations relative to domes- 
tic * *®* insured mail is not practicable or advantageous, the Third As- 
sistant Postmaster General may authorize exceptional treatment.” 

Amended section 1075, paragraph 3, Postal Laws and Regulations of 1924, 
provides in part as follows: 

“When an insured * * * parcel is lost, damaged, or rifled, and claim 
for indemnity is made, the sender shall file an affidavit * * * on Form 
3812, showing contents of parcel, actual value, method of packing (in claims 
involving damage), and to whom indemnity should be paid. The postmaster 
at the mailing office shall certify on Form 3812 as to the mailing of the parcel 
- ~ .*” 


The fifty-one applications for indemnity and supporting papers are submitted 
herewith. It is pertinent to note in this connection that thirty-three of the 
fifty-one parcels involved in these applications were alleged to have been insured 
at the minimum fee of 5 cents and for which indemnity is limited not to exceed 
$5; that in a number of the applications the senders made no effort to obtain 
indemnity in the maximum amount prescribed by the insurance fee paid; and 
that in a number of the applications the declared value of the contents of the 
related parcels was far in excess of the maximum amount of indemnity which 
could be paid for the insurance fee alleged to have been paid by the senders. 
These facts, together with the report of the destruction of the storage car in 
which fifty parcels might have been dispatched, seemingly would indicate that 
the element of fraud is not involved in these applications for indemnity. 

Summarizing the facts in this case, it will be observed that, had the parcels 
alleged to have been accepted for insurance been recorded at the mailing office 
in the manner prescribed in amended section 1072, paragraph 4, Postal Laws 
and Regulations of 1924, quoted herein, the loss of the receipts required to be 
issued under that amended regulation would not have militated against the 
senders of the parcels involved, since recourse could have been had to the mailing 
office record to establish whether the parcels actually had been insured; that 
the protection otherwise afforded the senders of insured parcels was removed 
during the Christmas season of the calendar year 1929 and prior years without 
the consent or knowledge of postal patrons of the Minneapolis, Minnesota, post 
office solely because the department desired to conserve clerical labor and ex- 
pense actually involved when parcels accepted for insurance are fully recorded 
at mailing offices; and that the plan followed by the Minneapolis, Minnesota, 
post office was authorized by virtue of the authority granted to the Third 
Assistant Postmaster General under amended section 1072, paragraph 20, Postal 
Laws and Regulations of 1924, quoted herein. 

Information is requested whether payment of the above-mentioned claims for 
indemnity will be questioned in audit. 
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It is noted that the sample of the receipt for insured mail attached 
to your letter contains the following notice to the sender of an 
insured parcel: 

Keep this receipt until parcel is accounted for satisfactorily. It represents 
a parcel insured and must be presented in the event of application for indem- 
aed The sender should write the name and address of the addressee on the 

Notwithstanding the specific terms of this notice it appears that in 
general practice little, if any, attempt is made by the Postal Service 
to require the production of the receipt in support of a claim for 
indemnity for the reason, apparently, that if a proper record is kept 
of the parcel by the mailing office there is no difficulty in identifying 
the sender and the addressee and in tracing the parcel in question 
from the records if the claimant can give sufficient data as to the date 
of mailing, etc. The difficulty in the 51 cases submitted with your 
letter is that not only is there not presented an insurance receipt for 
the parcels alleged to have been lost but the records at the Minne- 
apolis mailing office were kept in such an inadequate manner that 
there is no way that a proper check can be made against such records 
to trace or identify the parcels. Nevertheless, although the parcels 
may never have been mailed or if mailed may not have been insured, 
it is proposed to pay the indemnity upon the mere statement of 
claimant in each case that a parcel containing certain articles of a 
stated value was sent and that an insurance fee for its safe and timely 
delivery was paid. 

It is not believed that the law of August 24, 1912, cited and 
quoted in your letter directing that the Postmaster General shall 
make provision by regulations for the indemnification of shippers 
for shipments insured or lost, by insurance or otherwise, contem- 
plated the payment of indemnity in cases where no regulations can 
have any application, or, stated otherwise, where regulations pro- 
viding adequate protection for the Government’s interests have 
been waived with respect to the keeping of an adequate record 
for identification purposes. The authority to allow the keeping of 
an incomplete record at Minneapolis for insured parcels is predicated 
upon the provisions of section 1072, Postal Laws and Regulations 
of 1924, as amended, providing in paragraph 20 that when the 
general method prescribed by the regulations relative to domestic 
insured mail is not practicable or advantageous, the Third Assistant 
Postmaster General may authorize exceptional treatment. There 
have been furnished no written orders by the Third Assistant Post- 
master General authorizing the procedure here in question at Min- 
neapolis during December, 1929, but it is assumed from statements 
made in your letter that such authority in that connection was 
granted. It should be noted, however, that these provisions relat- 
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ing to “exceptional treatment” are contained not in the law but 
in the regulations. The law itself contemplates that adequate regu- 
lations shall be made and enforced in connection with the payment 
of indemnity claims not that the regulations may be made and 
disregarded by the administrative officers. 

It may be, as you state, that the element of fraud is not involved 
in the applications submitted, and that it is probable some of the 
parcels for which application for indemnity is now submitted were 
destroyed in the fire which destroyed the mail car on December 
18, 1929, but this is not sufficient to authorize favorable consideration 
of claims for indemnity against the United States without receipts 
or official records from which the merits of the claims can be 
determined. 

Accordingly, in specific answer to the question submitted I have 
to advise that there is no authority of law for the payment of these 
:ndemnity claims on the record as presented. 


(A-34970) 


REAL ESTATE—TITLES—RESERVATIONS 





In the absence of specific legislation providing therefor, there is no authority 
to purchase land for the United States subject to reservations in the nature 
of covenants running with the land. 


Comptroller General McCarl to the Secretary of the Interior, January 21, 1931: 

I received on January 19, 1931, your letter dated January 16, 
1931, requesting decision whether any objection would be raised by 
this office to payment for certain land proposed to be acquired by 
the National Park Service of the Department of the Interior within 
the area of the Colonial National Monument, Virginia, under the 
authority of the act of July 3, 1930, 46 Stat. 855, in view of certain 
reservations to which the title to said land would be subject. 

The reservations are stated by you as follows: 


First. That said lands shall be used for residential purposes only. 

Second. That no part of the said real estate shall be sold or leased to any 
person not of Caucasian race. 

Third. That no building or buildings shall be erected on said land nearer than 
twenty-five feet to the abutting street. 

Fourth. That no board fence of any kind shall be erected on said land. 

Fifth. That said land shall be kept free from weeds and all rubbish. 

Sixth. That the grantee will conform to and abide by all rules and require- 
ments that may be subsequently made by proper legal authority relating to 
drainage, sidwalks, lights, water, and all sanitary regulations. 

Seventh. If the owners of any lot in said subdivision shall hereafter convey 
or attempt to convey the same to any person or persons in violation of the 
said second restriction above set out, or use said land for other than residential 
purposes, then and in that event, any other lot owner in said subdivision may 
enjoin such violation by bill in equity. 
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BRighth. If the owner of any lot in said subdivision shall hereafter fail or 
refuse to comply with the requirements of the said fifth and sixth restrictions 
then and in that event a majority of the lot owners in said subdivision maj 
enforce the same by bill in equity against the lot owner or owners refusing 
to comply with the said fifth and sixth restrictions. 

Ninth. The foregoing restrictions is a general scheme for the benefit of all 
the lots in said subdivision, the intention being to mutually benefit by said 
general scheme all the lots in said subdivision, and the said covenants and 
restrictions shall run with the land and bind the owners of each and every 
lot, and his and their successors in title. 

The foregoing restrictions and conditions will be incorporated in the deed to 
said subdivision and the acceptance by the grantee of such deed shall be 
conclusive evidence of the grantee’s agreement to comply with the requirements 


of said restrictions and conditions. 

The act of July 3, 1930, supra, provides that sufficient of the areas 
in the State of Virginia specified for the purpose of the act shall 
be established and set apart as the Colonial National Monument for 
the preservation of the historical structures and remains therein 
and for the benefit and enjoyment of the people. 

You state that certain land which it is proposed to acquire under 
the authority contained in the said act of July 3, 1930, can only be 
acquired subject to nine reservations set forth in your letter, but 
which you state will not be objectionable from an administrative 
standpoint for the purposes of the monument. 

In decision to you of December 15, 1928, A-25156, it was held that 
under an appropriation for the purchase of land for certain Indians, 
the purchase subject to reservation of timber and mineral rights was 
not authorized on the ground that the authority to purchase land 
indicated the intent to procure a fee simple title, free of all incum- 
brances. 

It is recognized that the reservations sought to be imposed on the 
United States in the instant case are not the same in effect as the 
reservation of timber and mineral rights in land; that is, they do 
not operate as a qualification or a limitation of the fee-simple title; 
nevertheless, the reservations do limit the use and enjoyment of the 
land which are incident to a fee-simple title and would have the 
effect of imposing burdens and restrictions on the United States in 
the carrying on of a governmental activity. Note particularly the 
reservation prohibiting use of the property for other than residential 
purposes. 

I have to advise, therefore, that in the absence of specific legisla- 
tive authority to acquire land subject to the reservations stated in 
your letter, the use of an appropriation made in terms for the 
purchase of land would not be authorized. 

It is suggested that if the lands here in question are deemed 
essential to the development of the National Colonial Monument 
authorized by the act of July 3, 1930, it would be possible to acquire 
such lands free from the reservations by condemnation proceedings 
which are authorized in said act. 
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NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS—-ESTATES 
OF PENSIONERS 


Where more than five years have expired between the death of a pensioner 
while an inmate of ihe National Home for Disabled Volunteer Soldiers and 
the filing of a claim by his widow for the balance of his estate, which has 
been deposited to the credit of the general post fund, the claim of the 
widow is barred by the terms of the acts of July 1, 1902, 32 Stat.,564, and 
June 25, 1910, 36 Stat. 736, the amount having accrued permanently to the 
benefit of the general post fund. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Janu- 
ary 22, 1931: 


Consideration has been given to the following letter dated Novem- 
ber 25, 1930, from the Director of the Bureau of National Homes, 
Veterans’ Administration : 


There is submitted for preaudit voucher in favor of Bllen Thomas, widow 
of James W. Thomas, deceased, for pension money standing to the credit of 
the former member of the Pacific Branch. The act of July 1,'1902 (32 Stat. 
564), provides that should no widow, minor child, or dependent parent be dis- 
covered within one year from the time of the death of the pensioner, the bai- 
ance of pension money due a member of the home at the time of his death 
shall be paid to the post fund, subject to future reclamation by the relutives 
designated “ within five years after the pensioner’s death.” James W. Thomas 
died January 8, 1920, and the balance of pension money to his credit, $903.70, 
was transferred to the post fund in March, 1921. 


The act of July 1, 1902, 32 Stat. 564, provides as follows: 


Hereafter any balance of pension money due a member of the Nationai Home 
for Disabled Volunteer Soldiers at the time of his death shall be paid to his 
widow, minor. children, or dependent mother or father in the order named, and 
should no widow, minor child, or dependent parent be discovered within one 
year from the time of the death of the pensioner, said balance shall be paid 
to the post fund of the branch of said national home of which the pensioner 
was a member at the time of his death, to be used for the common benefit of 
the members of the home under the direction of the board of managers, sub- 
ject to future reclamation by the reiatives hereinbefore designated, upon ap- 
plication filed with the board of managers within five years after the pensioner’s 
death. 


See also act of June 25, 1910, 36 Stat. 736. 

Since more than five years expired between the daté of death of 
the pensioner and the filing of the claim by his widow, payment of 
the claim is not authorized, the balance remaining’ in the estate of 
the pensioner having accrued permanently to the benefit of the gen- 
eral post fund. Accordingly, the voucher in question may not be 
certified for payment. 


(A-34464, A-34882) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—NAVAL ESTABLISHMENT EMPLOYEES 


The provision of section 2 of the Brookhart Salary Act of July 3, 1930,.46 Stat. 
1005, extending the principles of classification through administrative action 
to employees coming under Group 4-B, including drafting groups in the 
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Schedule of Wages for Civil Employees under the Naval Establishment, 
is not applicable to employees under the Naval Establishment in the 
Philippine Islands, Guam, Samoa, Virgin Islands, Panama Canal Zone, and 
other naval activities beyond the continental limits of the United States 
who are paid on native or alien schedules. 


Comptroller General McCarl to the Secretary of the Navy, January 23, 1931: 

There has been received your letter of January 10, 1931, requesting 
decision whether section 2 of the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1005, is applicable to native employees under the Naval 
Establishment in the Philippine Islands, Guam, Samoa, Virgin Is- 
lands, Panama Canal Zone, and other naval activities beyond the 
continental limits of the United States, who are paid on native and 
alien schedules. 

Section 2 of the Brookhart Salary Act provides as follows: 

The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
ticable, to the rates established by the act of May 28, 1928 (U. S. C., Supp. 3, 
title 5, sec. 673), and by this act for positions in the departmental services in 
the District of Columbia: Provided, That the terms of this act shall apply to 
employees carried under Group 4-B, including drafting groups, in the schedule 
of wages for civil employees under the Naval Establishment, notwithstanding 
the fact that the compensation of such employees was not adjusted by the act 
of December 6, 1924 (43 Stat. 604), or the act of May 28, 1928 (U. S. C., Supp. 
3, title 5, sec. 673). 

In decision of November 13, 1930, 10 Comp. Gen. 216, it was held 
as follows (quoting from the syllabus) : 

Section 2 of the act of July 3, 1930, 46 Stat. 1005, constitutes the only statu- 
tory authority for fixing the salary rates of employees carried under Group 
4-B. including drafting groups, in the schedule of wages for civil employees 
under the Naval Establishment, and nof later than January 1, 1931, the salary 
rates of all such employees are required to be adjusted from a per diem to an 
annual basis and within grades or salary ranges, and at the specific rates, 
prescribed in the schedules appearing in the classification act. 

In putting this decision into effect the Navy Department has 
excepted in its circular of December 31, 1930, page 1, paragraph 1, 
employees “ beyond the continental limits of the United States paid 
under. native and alien schedules.” While section 2 of the Brookhart 
Salary Act, above quoted, is broad enough to embrace all employees 
carried under Group 4-B, including drafting groups, in the schedule 
of wages for civil employees under the Naval Establishments, and 
makes no distinction between different classes of employees who 
come within said Group 4-B, nevertheless I am constrained to view 
the matter, as you have done, that the Congress could not have 
intended to include employees beyond the continental limits of the 
United States theretofore paid under native and alien schedules 
which are not at all comparable with the schedules established by the 
classification act for positions in the District of Columbia. The 
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entire basis of the classification of civilian employees, and the estab- 
lishment of the salary rates prescribed by the classification act, as 
originally enacted and as amended, have been on the American 
standard of living and not on the standards maintained among 
natives living in the insular or island possessions of the United States. 
This office has recognized in former decisions that the act of Decem- 
ber 6, 1924, first providing for adjustment in the field service under 
the principles of classification, and the subsequent annual statutes 
of a similar character, as well as section 3 of the Welch Act, were 
not necessarily for application to civilian employees of the Govern- 
ment serving abroad where living conditions were entirely different. 
See decision of October 6, 1925, 5 Comp. Gen. 235, considering the 
field positions under the foreign service of the Department of Com- 
merce, and decision of January 2, 1930, A-29353, considering the 
positions in the foreign service under the United States Tariff Com- 
mission. The application of this principle to the instant matter is 
even more justified because of the fact that the native and alien 
schedules contain salary rates, the greater number of which are less 
than the minimum salary rate of $600 per annum established by the 
schedule prescribed by the classification act as originally enacted and 
as amended. You are advised, therefore, that the question submitted 
is answered in the negative. 


Under Navy Department circular letter of December 31, 1930, and 
the principle herein announced, the claims for Fortunato T. Dizon 
and 72 other civilian employees at the naval station, Cavite, P. I., for 
increases in compensation under the Welch and Brookhart Salary 
Acts, on which administrative report was made by letter dated 
November 12, 1930, must be and are disallowed, and the employees 
should be advised accordingly. 


(A-34770) 


CLASSIFICATION—IMMIGRANT INSPECTORS—PROMOTION 


Under the act of May 29, 1928, 45 Stat. 954, classifying immigrant inspectors 
into five grades and fixing their salary rates at $2,100 $2,300, $2,500, 
$2,700, and $3,000 per annum, respectively, the first three of which are auto- 
matic and the last two selective, no promotion may be made from grade 
3 to grade 4 unless at the time the number of inspectors in grades 1, 2, and 
8, with salary at not exceeding $2,500, that fixed for grade 38, is greater 
than the number of inspectors in grades 4 and 5, with salary in excess of 
$2,500 per annum. Promotion of inspectors to automatic grades 2 and 3 
may be made only at the beginning of the next quarter following one 
year’s satisfactory service in the next lower grade. Promotion of 
inspectors to selective grades 4 and 5 may be made at any time—at the 
beginning of a quarter or otherwise—after no less than one year’s meri 
torious service in grade 3 or 4, as the case may be. 
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Comptroller General McCarl to the Secretary of Labor, January 26, 1931: 


Consideration has been given to your letter of December 30, 1930, 
as follows: 


I have the honor to invite your attention to Public No. 574, Seventieth 
Congress, an act to amend section 24 of the immigration act of 1917, approved 
May 29, 1928, copy of which will be found inclosed. While the act itself 
contains no provisions for the effective date thereof, nevertheless, in view 
of the House committee report, it appeared to be the intention of Congress to 
make the same effective as of July 1, 1928, or with the beginning of the fiscal 
year 1929, upon which date all inspectors receiving less than $2,100 per annum 
were promoted to Grade 1; those receiving $2,100 and less than $2,300 were 
promoted to grade 2; those receiving $2,300 and less than $2,500 to grade 3; 
and consideration was given to promoting those receiving $2,500 and less than 
$2,700 to grade 4; and those receiving more than $2,700 and less than $3,000 
to grade 5; only fifty per centum, however, of those receiving more than $2,500 
being promoted. 

A question has now arisen as to whether in promoting officers above grace 
3, fifty per centum of the entire force shall be considered as a basis of com- 
putation, or only fifty per centum of the officers in grades 3 and 4 respectively, 
to grades 4 and 5 respectively. 

It will be observed that the act provides that promotions to grades 2 and 3 
shall be “at the beginning of the next quarter following one year’s satisfac- 
tory service in the next lower grade.” The question which arises in this 
connection is whether promotions may be made quarterly or annually, so 
far as grades 4 and 5 are concerned. In other words, if an officer was pro- 
moted to grade 3, say, on October 1, 1930, would it be necessary to wait until 
July 1, 1932, before that officer could be raised to grade 4, all conditions 
so far as a year’s meritorious service is concerned having been met by the 
officer by October 1, 1931. 

To state it differently, if an officer entered the service on August 1, 1928, 
he would have been given a salary of $2,100. On July 1, 1929, he would not 
be eligible to promotion to grade 2 as he would not have served a year in 
grade 1. However, if this department’s interpretation of the bill is the cor- 
rect one, he would have been eligible to such promotion on August 1, 1929, 
although if promotions are made quarterly, his promotion would not become 
effective until October 1, 1929. On October 1, 1930, he would go to grade 3, 
or to a salary of $2,500 per annum. However, on July 1, 1931, he would not 
be eligible for promotion to grade 4, not having served a year in grade 3, and 
the question arises as to whether on October 1, 1931, he could be considered 
for such promotion or whether it would be necessary for him to wait until 
July 1, 1932, which would mean that he would have served a year and nine 
months in grade 3. 

The question might be raised by asking whether only fifty per centum of 
the officers in grades 3 and 4 who had a year’s meritorious service on July 1 
of any given year can be promoted, or whether fifty per centum of the oflicers 
in those grades who have met the required conditions can be considered for 
promotion on October 1, January 1, and April 1, in addition to July 1. 

When this bill was first under consideration an opinion was obtained from 
the solicitor for this department, a copy of which will be found enciosed as of 
possible assistance to you in passing upon the questions raised in the fore- 
going. May I ask that you kindly return this copy when it has served its 
purpose. 


The act of May 29, 1928, 45 Stat. 954, provides in part as follows: 


Immigrant inspectors shall be divided into five grades, as follows: Grade 1, 
salary $2,100; grade 2, salary $2,300; grade 3, salary $2,500; grade 4, salary 
2,700; grade 5, salary $3,000; and, hereafter, inspectors shall be promoted 
successively to grades 2 and 3 at the beginning of the next quarter following one 
year’s satisfactory service (determined by a standard of efficiency which is 
to be defined by the Commissioner General of Immigration, with the approval 
of the Secretary of Labor) in the next lower grade; not to exceed 50 per centum 
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of the force to grades 4 and 5 for meritorious service after no less than one 
year’s service in grades 3 and 4, respectively: Provided further, That promotion 
above grade 3 shall be at the ‘discretion of the Secretary of Labor, upon the 
recommendation of the Commissioner General of Immigration: * * 

It will be noted that the law requires automatic promotion up to 
and including grade 3, salary $2,500; that is to say, all inspectors 
advance automatically after one year’s satisfactory service in grade 
1 to grade 2, and after one year’s satisfactory service in grade 2 to 
grade 3. Hence, should there be no turnover during any period of 
two years, there would be no inspectors below grade 3, salary $2,500. 
And every inspector will go automatically to grade 3, salary $2,500, 
at the beginning of the next quarter following two years of satis- 
factory service. But there automatic promotions cease. In order 
to obtain a promotion above grade 3 it is not enough that the service 
be satisfactory, according to the fixed standard of efficiency, but it 
must be meritorious, and the promotion can be made only upon the 
recommendation of the Commissioner General of Immigration and 
in the discretion of the Secretary of Labor, and, of course, it can be 
made only if and when funds are available therefor. Then there 
is the further restriction on promotions above grade 3 that “not to 
exceed 50 per centum of the force ” may be so promoted. 

While it might be reasonable and logical from a certain standpoint 
to limit the number of promotions to grade 4 to 50 per cent of the 
number of inspectors in grade 3 and to limit the promotions to 
grade 5 to 50 per cent of the number of inspectors in grade 4, there 
appears nothing in the act to indicate that such was the intent. The 
evident concern in this respect was not as to the proportionate num- 
ber to be in each grade, but as to the number that should be selected 
to go above the grade to which all would advance automatically 
after two years’ satisfactory service. The term “50 per centum of 
the force” can not be construed as 50 per cent of the number in 
grade 3 with respect to promotions to grade 4, and 50 per cent of 
the number in grade 4 with respect to promotions to grade 5. It 
means what it says, “ 50 per centum of the force,” the apparent pur- 
pose being to preclude any promotion from grade 3 unless, at the 
time the number of inspectors with salary at not exceeding $2,500 be 
greater than the number with salary in excess of $2,500. This is 
the only effect of the 50 per cent restriction, and your question with 
respect thereto is answered accordingly. 

The procedure prescribed by the statute for promotion of inspec- 
tors to grades 2 and 3 from the next lower grade is different from 
that prescribed for promotion of inspectors to grades 4 and 5 from 
the next lower grade. As to the former, promotion may be made 





DECISIONS OF THE COMPTROLLER GENERAL 327 


only at the beginning of the next quarter, to wit, January 1, April 
1, July 1, or October 1, following one year’s satisfactory service in 
the next lower grade. As to the latter, promotion may be made at 
any time—at the beginning of a quarter or otherwise—after no less 
than one year’s service in grade 3 or 4, as the case may be. 

Referring to the illustration in the last sentence of your third para- 
graph, promotion of the inspector from grade 3 to grade 4, if other- 
wise authorized, could be made at any time after September 30, 
1931. Referring to the illustration in your fourth paragraph, promo- 
tion from grade 1 to grade 2 was proper October 1, 1929, to grade 3, 
October 1, 1930, and promotion to grade 4 will be proper at any time 
after September 30, 1931. 


(A 34943) 


COMPENSATION—HOLIDAYS BY EXECUTIVE ORDER—PER DIEM 
EMPLOYEES OF THE DISTRICT OF COLUMBIA 


Per diem employees of the District of Columbia are not entitled to compensa- 
tion for December 24, 1930, when they performed no service, unless entitled 
to and granted leave of absence under the act. of February 22, 1921, 41 
Stat. 1144, notwithstanding that all Federal Departments and services were 
excused from labor upon that day by Executive order. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, January 30, 1931: 


There has been received your letter of January 15,1931, as follows: 


The Commissioners of the District of Columbia desire to submit té you 
for au opinion the question of whether or not per diem employees of the 
District of Columbia were entitled to leave of absence with pay on December 24, 
1930, that date having been declared a holiday by Executive order. 

Under section 7 of the act of June 5, 1920 (41 Stat. 873), per diem employees 
of the District of Columbia are entitled to fifteen days’ leave, in addition to 
legal holidays, with pay. This section provides: 

“Hereafter all per diem employees and day laborers of the District of 
Columbia who have been regularly employed for fifteen working days next 
preceding such days as are legal holidays in the District of Columbia, and 
whose employment continues through and beyond said legal holidays, shall 
be granted such leave of absence with pay as is granted the regular annual 
employees of the District of Columbia for said legal holidays.” 

Section 5 of the District of Columbia appropriation act, approved July 3, 
1930, provides in part, “Any person employed under any of the provisions 
of this act who has been employed for ten consecutive months or more shall 
not be denied the leave of absence with pay for which the law provides.” 

Under section 1389 of the Code of Law of the District of Columbia, certain 
days have been designated as legal holidays, and on these days per diem 
employees are entitled to leave of absence with pay as is granted to regular 
annual employees; provided, they have been regularly employed for fifteen 
working days next preceding said legal holiday, and whose employment con- 
tinues through and beyond said legal holiday. (See Comptroller of the Treas- 
ury’s decisions dated January 22, 1918, and September 18, 1918.) There are 
some per diem employees, however, who by reason of the exigencies of the 
public service are required to be employed on legal holidays. These employees 
accept their positions subject to this condition. 
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The question presented is whether the Executive order dated December 15. 
1930, declaring December 24, 1930, to be a holiday, should extend that privilege 
to per diem employees of the District of Columbia. Leave of absence with pay 
other than that indicated above has been denied to per diem employees of the 
District of Columbia. In view of the fact that per diem employees of the 
navy yard were granted leave of absence with pay on Tuesday, December 24, 
1929, that date also having been declared a holiday by Executive order, it is 
believed that the same leave privilege should extend to per diem employees of 
the District of Columbia for December 24, 1930, and such other days as may be 
declared holidays by Executive order. 

Compensation was paid to per diem employees of the navy yard as a result 
of a letter dated January 10, 1930. from the Acting Secretary of the Navy, 
Ernest Lee Jahncke, to the Commandant of the Navy Yard, Washington, D. C. 
This letter is quoted below for your information: 

“Your attention is invited to the following extract letter from the Attorney 
General of the United States to the President dated December 20, 1929, relative 
to excusing employees in the District of Columbia from duty on Tuesday, 
December 24, 1929, which reads as follows: 

‘I have taken the matter up with the Comptroller General’s Office and am 
advised that under eight Comptroller’s Decisions, 235, issued in 1901, regular 
and permanent employees, although their pay is measured on a per diem basis 
will be entitled to receive a day’s pay notwithstanding they are excused from 
duty, and that casual employees, of whom there are a very limited number, if 
any, will suffer a loss of their pay on that day from the closing of the depart- 
ment or establishment.’ 

“In view of the foregoing, par. 38 of reference B (above) is modified and 
it is hereby directed that all regular employees at the yard, station, or estab- 
lishment under your command be paid for Christmas Eve, December 24, 1929.” 

Your early decision in the matter will be appreciated. 


The Executive order of December 15, 1930, No. 5514, provided as 
follows: 

It is hereby ordered that the several executive departments and independent 
Government establishments in the District of Columbia, including the Govern- 
ment Printing Office and the navy yard and stations, be closed on Wednesday, 
December 24, 1930, and all clerks and other employees in the Federal service 
in the District of Columbia, except those who may for special public reasons 
be excepted from the provisions of this order, or those whose absence from 


duty would be inconsistent with the provisions of existing law, are hereby 
excused from duty on that day. 


This order is not to be deemed as establishing a precedent. 

It will be noted that the Executive order did not declare December 
24, 1930, to be a holiday, as set forth in your submission, and did 
not make any reference to municipal employees of the District of 
Columbia but related to Federal employees only. Such being the 
case, any action taken with respect to compensation of per diem 
employees of the navy yard or any other Government establishment 
for that day would have no bearing upon the rights of per diem 
employees of the District of Columbia. 

Title 22, section 126 of the District of Columbia Code, enumerates 
the days which shall be legal holidays in the District of Columbia, 
and I find no authority, and none has been cited, empowering the 
Commissioners of the District of Columbia to declare any other day 
a legal holiday. I find no authority in section 7 of the act of June 
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5, 1920, quoted in your submission, for granting 15 days’ leave of 
absence to per diem employees. However, section 8 of the act of 
February 22, 1921, 41 Stat. 1144, provides: 

That the commissioners are authorized in their discretion, and under such 
regulations as they may prescribe, to grant not exceeding fifteen days’ leave of 
absence with pay each year to per diem employees of the District of Columbia 
who have been employed for ten consecutive months or more. 

Answering your question specifically, you are advised that per 
diem employees and day laborers who performed no service on 
December 24, 1930, are not entitled to pay for that day unless entitled 
to and granted leave of absence in accordance with section 8 of the 
act of February 22, 1921, supra. 


(A-84945) 


WITNESSES—MILEAGE—FEES—GOVERNMENT EMPLOYEE ON 
LEAVE WITHOUT PAY 


An employee of the Bureau of Prohibition subpcenaed and attending court as 
a witness during a period of leave without pay, was not placed in a pay 
or duty status by such subpeena and may be paid the usual witness fees and 
mileage in accordance with section 3 of the act of April 26, 1926, 44 Stat. 
324, from the appropriation “ Fees of witnesses, U. 8. courts.” 


Comptroller General McCarl to the Attorney General, January 30, 1931: 


There was received on January 16, 1931, your letter without date 
as follows: 


Effective as of September 10, 1930, an enforcement officer of the Bureau of 
Prohibition, whose post of duty was at Pittsburgh, Pennsylvania, and who 
theretofore was receiving a salary payable from the appropriation “ Salaries 
and expenses, Bureau of Prohibition, 1931,” was granted leave without pay 
pending a review by the Director of Prohibition of the matter of the employee 
having apparently disobeyed an order of the bureau changing his post of duty. 
In view of the employee’s previous record and circumstances surrounding the 
matter he was not suspended, it having been deemed sufficient for the purpose 
to place the employee in a nonpay and nonduty status by granting him leave 
of absence without pay pending a review of his case. In this connection, atten: 
tion is invited to the provisions of the “ Prohibition reorganization act of 1930,” 
approved May 27, 1930, and to General Order No. 3, issued under authority 
thereof, copy of which general order, as well as General Orders No, 1 and No, 
2, are enclosed herewith, it being considered that the power given the Director 
of Prohibition to suspend any officer or employee for the purpose stated in said 
General Order No. 3 includes the lesser right to place such officer or employee 
on leave without pay for the same purpose. On September 23, 1930, the em- 
ployee was informed by the Director of Prohibition that he was restored to 
active duty as of that date, at the same pay and allowances that he was receiv- 
ing on the first of September, 1930. Between September 15 and September 22, 
1930, the employee was subpeenaed to attend the Federal Court in Erie, Penn- 
sylvania, for the purpose of testifying as a witness for the Government in con- 
nection with his official duties growing out of the enforcement of prohibition 
laws, and this employee claims that he is entitled to be paid salary, per diem 
in lieu of subsistence, and necessary expenses for the period he was under sub- 
peena as if he were in a duty and pay status. 
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Your decision is respectfully requested as to whether the enforcement officer 
above referred to is entitled to his regular salary, per diem in lieu of sub- 
sistence, and necessary traveling expenses incurred between post of duty and 
place of attending court not to exceed that authorized by law and regulations, 
payable from the appropriation “ Salaries and expenses, Bureau of Prohibition, 
1931,” or whether he should be paid the usual witness fees and mileage from the 
judiciary appropriation “Fees of witnesses, United States Courts,” for the 
period he was under subpeena. 


Section 850 of the Revised Statutes provides: 


When any clerk or other officer of the United States is sent away from his 
place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
shall be audited and paid; but no mileage, or other compensation in addition 
to his salary, shall in any case be allowed. 


The general rule governing the expenses of employees of the Gov- 
ernment attending court as witnesses is clearly stated in 15 Comp. 
Dec. 298, as follows: 

If the particular officer attends in his official capacity in connection with the 
examination or trial of persons charged with violations of certain laws relating 
to the work of his department, and it is his duty under the laws or regulations 
governing his appointment to aid in the prevention, detection, suppression, 
punishment, or prosecution of such violations or offenses, then his actual 
traveling expenses, within the proper departmental limitations, incurred by rea- 
son of his attendance upon such examination or trial, are properly chargeable 
to the appropriation out of which his ordinary traveling expenses are usually 
paid, notwithstanding the fact that he may be called and testify in the case as a 
witness. In such case his presence as a witness is merely incidental to the 
real purpose of his attendance, and he may properly be regarded as present in 
his official character, and while so traveling he should render his account cov- 
ering his expenses to the department by whom he is employed. 

On the other hand, when a salaried Government employee is subpcenaed as a 
witness, and so attends, otherwise than as above stated, he is entitled to re- 
imbursement of his actual expenses (sec. 850, Revised Statutes by the marshal 
from the appropriation “ Fees of witnesses, United States Courts,” * * *. 

See also 4 Comp. Dec. 649; 5 id. 2; 14 ad. 80; id. 516; 15 id. 154; 16 
id. 411; 27 id. 1039, and 2 Chmn. Gen: 629. 

The expenses of prohibition agents attending court while in an 
active duty status are not payable under the appropriation “ Fees of 
witnesses, United States courts,” 27 Comp. Dec. 199. However, under 
the circumstances stated in your submission, the employee was not in 
a duty status at the time the subpeena to attend the court trial was 
issued, and such subpeena did not operate to place him in a duty 
status. So far as his expenses as a witness are concerned he was in 
the same status as an employee who had been separated from the 
service, Accordingly, he should be paid the usual witness fees and 
mileage in accordance with section 3 of the act of April 26, 1926, 
44 Stat. 324, under the appropriation “Fees of witnesses, United 
States courts,” for his attendance at court while in a nonpay and 
nonduty status. 
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(A-34956) 


APPROPRIATIONS—ARCHITECT OF THE CAPITOL—RELOCATING 
AND DIVERTING PUBLIC UTILITIES 


The appropriation made by the act of June 6, 1930, 46 Stat. 514, for the con- 
struction of underground duct lines, steam tunnels, etc., from the Capitol 
power plant to the new public buildings, is not available for the payment 
of the costs of diverting and relocating public utilities such as gas, elec- 
tricity, telephones, etc., made necessary by reason of such construction 
when such costs are properly for paying by the owner of such public 
utilities under its franchise. 


Comptroller General McCar! to the Architect of the Capitol, January 30, 1931: 
There has been received your letter of January 16, 1931, as follows: 


Public No. 311 (7ist Congress, H. R. 11965), approved June 6, 1930, contains 
the following language under Architect of the Cupitol: 

“For the construction of underground duct lines, steam tunnels, installa- 
tion of condensate piping and pumping systems and duplicate steam lines from 
the Capitol power plant to the new buildings, and for all labor, materials, 
personal and other services, including engineering and professional services, 
and for all other expenses incident thereto, $365,425.” 

These proposed distribution lines will extend from the Capitol power plant 
through the street pavement and parking areas to existing’ and proposed 
buildings to be located in the Cepitol Grounds. In locating these distribution 
lines every effort has been made to avoid interference with public utilities 
now in place. However, at street intersections and certain other locations, the 
public utilities owned by the Potomac Electric Company, Capital Traction 
Company, Washington Gas Light Company, and the Chesapeake and Potomac 
Telephone Company will be encountered and it will be necessary to make cer- 
tain alterations, relocations, etc., of these services to properly install the new 
steam distribution lines covered by the above-mentioned appropriation. 

The views of the Comptrolier General are requested us to whether it would 
be proper to charge against the above-mentioned appropriation the cost of the 
necessary alterations to public utilities or whether the companies involved 
and mentioned above will be required to bear the cost of these changes. In 
view of the fact that the specification for this work is about completed, and 
it is desired to include a provision governing the work where interference 
with public utilities is encountered, it would be appreciated if the advice 
of the Comptroller General could be furnished as soon as practicable. 


Rights of way or franchises granted by municipalities or by State 
or Federal authorities to public utility corporations, in public streets, 
etc., to operate their business are usually coupled with reservations 
that the public utility company will, upon demand of the granting 
authority, vacate the streets, etc., or relocate or divert its conduits, 
lines, etc., to meet the needs of the granting authority as they arise. 
It is understood that the franchises of public utility companies in the 
District of Columbia are granted on such basis and that when the 
need of the Federal Government or the District of Columbia govern- 
ment so require in connection with the construction of public build- 
ings, ete., such public utility companies are under obligation to 
remove, divert, or relocate their lines, conduits, ete., without cost to 
the Federal Government or the District of Columbia. 

Accordingly, in specific answer to the question submitted by you I 
have to advise that for such expenses as the owners of public utilities 
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may be required to bear, the appropriation cited and quoted in your 
letter as made by the act of June 6, 1930, 46 Stat. 514, is not available. 
The public utility companies should be advised of the necessity for 
the alterations, relocations, etc., of their lines, and requested to make 
same at their own expense. 


(A-34959) 


EMPLOYEES’ COMPENSATION ACT—DISABILITY COMPENSATION— 
STEP-GRANDCHILD 


A step-grandchild of a deceased employee of the Government is not entitled to 
disability compensation under the employees’ compensation act of Septem- 
ber 7, 1916, 39 Stat. 744, by reason of the death of the employee from injury 
in line of duty. 


Comptroller General McCarl to E. V. Parker, Chief of Accounts, United States 
Employees’ Compensation Commission, January 30, 1931: 


There has been received your letter of January 16, 1931, as follows: 


There is transmitted herewith approved pay-roll voucher, presented to me 
for payment in the sum of $562.33, in favor of the superintendent, Consoli- 
dated Chippewa Agency, U. 8S. Indian Service, Cass Lake, Minn., covering com- 
pensation awarded Ernestine Warren, dependent step-grandchild of Edward C. 
Warren, deceased, for the period May 12th, 1928, to January 15th, 1931, at the 
rate of $17.50 per month. Ernestine Warren, minor, is enrolled at the Indian 
agency, the superintendent being the ex-officio guardian. 

The facts are as follows: Edward C. Warren, employed as a teamster, U. S. 
Indian Service, Red Lake, Minn., was injured in the performance of duty May 
10th, 1928. The team which he was driving ran away and he was thrown 
under the wagon, which passed over him causing a ruptured kidney which 
resulted in his death on May 11th, 1928. 

On September 18th, 1928, claim was made by Mrs. Lizzie C. Warren on be- 
half of Ernestine Warren, dependent grandchild of the deceased. After in- 
vestigation, the commission learned that Hrnestine Warren was the illegit- 
imate daughter of Rose Thunder. Rose Thunder was the daughter of Lizzie C. 
Warren by a former husband. Lizzie C. Warren was the wife of the decedent, 
Edward C. Warren. The commission found from the evidence that Ernestine 
Warren was entirely dependent for support upon Edward ©, Warren at the 
time of the latter’s death. Compensation was therefore awarded to her at 
the rate of 20% minimum salary (section 9 (K) of the compensation act) as a 
‘ wholly dependent step-grandchild. 

Section 9 (F) of the compensation act under which this award is made speci- 
fies certain dependents to whom awards are payable, and section 9 (J) defines 
children, brothers and sisters, and parents, to include the step relation. The 
term “grandchild,” however, is not defined to include step-grandchild. 

Decision is, therefore, requested as to whether payment may be properly 
made to a step-grandchild under the provisions of the compensation act. 


In cases of death resulting from an injury to a Government em- 
ployee in the line of duty, section 10 of the act of September 7, 1916, 
39 Stat. 744, provides for the payment of compensation under the 
conditions therein set forth to (A), (C) widow, (B), (C) widower, 
(D) children, (E) parents, (F) brothers, sisters, grandparents and 
grandchildren, and paragraph (H) of that section provides as 
follows: 
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As used in this section, the term “child” includes stepchildren, adopted 
children, and posthumous children, but does not include married children. The 
terms “brother” and “sister” include stepbrothers aud stepsisters, half 
brothers and half sisters, and brothers and sisters by adoption, but do not 
include married brothers or married sisters. All of the above terms and the 
term “grandchild” include only persons who at the time of the death of the 
deceased employee are under eighteen years of age or over that age and in- 
capable of self-support. The term “ parent” includes step-parents and parents 
by adoption. The term “ widow” includes only the decedent’s wife living with 
or dependent for support upon him at the time of his death. The term 
“ widower” includes only the decedent’s husband dependent for support upon 
her at the time of her death. The terms “adopted” and “adoption” as used 
in this clause include only legal adoption prior to the time of the injury. 


The statute specifically defines the term “child” to include step- 
children, and it defines the term “ brother” and * sister” as includ- 
ing stepbrothers and stepsisters but does not define the term “ grand- 
children ”—provided for under (F) along with brothers.and sisters— 
to include step-grandchildren. Accordingly, you are advised that 
pavment of disabilitv compensation to Ernestine Warren, step-grand- 
child of Edward C. Warren, deceased Government employee, is not 
authorized. 


(A-35023) 


APPROPRIATIONS—PUBLIC BUILDINGS—ADAPTING FOR FEDERAL 
JAILS 


The expenses incident to converting a mint building for use as a Federal jail 
are chargeable to the appropriation made by the act of July 3, 1930, 46 Stat. 
882, providing in specific terms for adapting, etc., Government property for 
jail purposes, and not to the annual appropriations under the Treasury 
Department made for the repairs and preservation of public buildings. 


Comptroller General McCarl to the Attorney General, January 30, 1931: © 


There has been received your letter of January 21, 1931, as follows: 


The Department of Justice is desirous of securing the mint building at New 
Orleans, Louisiana, for prison purposes. The Secretary of the Treasury is 
willing to grant permission for the use of the building for such purposes, but 
calls attention to your decision of October 4, 1909, to the effect that since the 
Secretary of the Treasury has a specific appropriation for the repair and 
preservation of public buildings under the control of the Treasury Department 
that in the absence of specific legislation, even though a public building might 
be assigned to the use of another department, his appropriations would still be 
required to stand the cost of conversion or remodeling. The hearings before 
the subcomittee of the House on appropriations in connection with the second 
deficiency bill, fiscal year 1930, approved July 3, 1930, pages 791 to 794, inclusive, 
outlined the program for the construction of concentration jails for Federal 
prisoners, indicating among other places that the Government-owned building 
used as a mint at New Orleans is contemplated as one of.the places to be used 
as a jail. 

The second deficiency act, approved July 3, 1930 (Public 519, page 25), appro- 
priating $1,000,000 for Federal jails, provides “for the purchase of sites, con 
structing, remodeling, and equipping necessary buildings, purchase, and 
installation of machinery and equipment, and all necessary expenses incident 
thereto, for establishing two new Federal jails and altering and adapting 
other Government property for jail purposes * * *.” 
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It would seem to me the appropriation for Federal jails carried in the second 
deficiency bill above mentioned is a specific appropriation available for the 
conversion of public buildings to use as a prison and that the appropriations 
of the Treasury Department for repair of public buildings would not be available 
for this purpose. However, since the Secretary of the Treasury has raised 
this point, in order that there may be no misunderstanding, I am submitting 
the question to your office for decision. 

Will you please advise whether the appropriation of $1,000,000 for Federal 
jails carried in the second deficiency act, fiscal year 1930, approved July 3, 
1930 (Public 519, page 25), is available for the expense of converting the mint 
building in New Orleans, Louisiana, for use as a Federal jail. 


The decision of 1909 cited in your letter as referred to by the Sec- 
retary of the Treasury was rendered by a former Comptroller of the 
Treasury under the act of July 1, 1898, 30 Stat. 614, in which it is 
provided : 


That all courthouses, customhouses, post offices, appraiser’s stores, barge 
offices, subtreasuries, and other public buildings outside of the District of Colum- 
bia and outside of military reservations which have been heretofore purchased 
or erected, or are at present in course of construction, or which may hereafter 
be erected or purchased out of any appropriation under the control of the Treas- 
ury Department, together with the site or sites thereof, are hereby expressly 
declared to be under the exclusive jurisdiction and control and in the custody 
of the Secretary of the Treasury, who shall have full power to take possession 
of and assign and reassign rooms therein to such Federal officials, clerks, and 
employees as in his judgment and discretion should be furnished with offices or 
rooms therein. 


The question presented was whether certain repairs to an old post- 
office building at Charleston, S. C., which was occupied by offices of 


the Lighthouse Service, could be paid for under the appropriation 
for the maintenance of such service, or whether the appropriation 
under the Treasury Department for repairs and preservation of pub- 
lic buildings should bear the cost of repairing the building. The 
decision held that the last-mentioned appropriation should bear such 
expenses and it was stated in the course of the decision: 

* * * it is a well established rule of construction in the accounting offices 
that where an appropriation specifically provides for a special object such ap- 
propriation is exclusive, although there may be another appropriation which 
would, but for such specific appropriation, be available, 1 Comp. Dec. 126; 
also where one appropriation is available for a specific object, a second appro- 
priation can not be used for the same work unless from the second appropria- 
tion it clearly appears that it was the intention of Congress that such second 
appropriation should be available in addition to the specific appropriation. * * * 

The rule as stated in this and other prior and subsequent decisions 
of the accounting officers fully sets forth the reasons for the holding 
in that respect, but the rule does not preclude what is here proposed. 

By section 6 of the act of May 14, 1930, 46 Stat. 326, being an act 
to reorganize the administration of Federal prisons, authorize the 
Attorney General to contract for the care of United States prisoners, 
establish Federal jails, and for other purposes, it is provided that the 
control and management of any institutions established under the 
act shall be vested in the Attorney General, who shall have power to 
promulgate rules for the government thereof, etc. This supersedes 
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the act of 1898, with respect to the buildings thus placed under the 
jurisdiction of the Attorney General instead of that of the Secretary 
of the Treasury. Furthermore, the appropriation made by the defi- 
ciency act of July 3, 1930, 46 Stat. 882, cited and quoted in your 
letter, provides in specific terms for remodeling and equipping neces- 
sary buildings and for altering and adapting other Government 
property for jail purposes. 

Accordingly, in specific answer to the question submitted, I have to 
advise that the appropriation of $1,000,000 made by the act of July 
3, 1930, supra, is available for the payment of the necessary expenses 
of converting the mint building in New Orleans, La., for use as a 
Federal jail. 


(A-34393) 


COMPENSATION — PAY — ALLOWANCES — CIVILIAN AND COMMIS- 
SIONED PERSONNEL OF THE PUBLIC HEALTH SERVICE DETAILED 
TO THE DEPARTMENT OF JUSTICE 


There is no authority under the act of March 5, 1928, 45 Stat. 193, or otherwise, 
to collect rental or subsistence charges from the civilian personnel of the 
Public Health Service detailed to the Department of Justice under the act 
of May 13, 1930, 46 Stat. 273, but the reasonable value to the employees 
of such allowances furnished in kind must be determined and considered 
a part of the compensation without adjustment of appropriations. 10 
Comp. Gen. 258, affirmed. 

In any case where quarters in kind are furnished to and accepted by com- 
missioned officers of the Public Health Service during detail to the Depart- 
ment of Justice under the act of May 13, 1930, 46 Stat. ‘273, although the 
quarters are under the jurisdiction of the Department of Justice, no collec- 
tion of rent or other adjustment of appropriations is necessary or author- 
ized with respect thereto. If a commissioned officer entitled to rental 
allowance refuses to accept quarters in kind offered to him during such 
detail, he should not then be permitted to rent quarters from the 
Government. 

It is proper for the Department of Justice to make a charge for subsistence 
furnished commissioned officers of the Public Health Service detailed to 
the Department of Justice under the act of May 13, 1930, 46 Stat. 273, 
which should be based on the prevailing commercial rates in the locality, 
the proceeds from which may be deposited to the credit of the proper 
appropriation under the Department of Justice. The appropriations under 
the Public Health Service may be reimbursed the amount of pay and 
money allowances paid by the Public Health Service to the commissioned 
officers during such detail. 

It is proper for the Department of Justice to furnish, meals in the official mess 
to officers and employees of the Government while in the performance of 
official duties at a penal institution during a travel status, as distinguished 
from a nontravel status, and to make a charge therefor based on the pre- 
vaHing commercial rates in the locality, the proceeds of which should be 
taken up as collections and deposited to the credit of miscellaneous receipts 
under section 3617 of the Revised Statutes. 


Comptroller General McCarl to the Attorney General, February 2, 1931: 


There was received on January 5, 1931, your letter of December 
22, 1930, as follows: 


Your letter of December 10, 1930, File A-—34393, states in effect that where 
medical and hospital service for penal and correctional institutions of the 
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Department of Justice is rendered ‘by the Public Health Service “there should 
be allotted to the Public Health Service from the appropriations under the 
Department of Justice only an amount necessary to pay the aggregate of that 
part of the compensation of the detailed personnel which is payable in cash, 
the remainder of the compensation, representing the determined value ,of quar- 
ters and other allowances furnished in kind, constituting a direct charge 
against the appropriations under the Department of Justice available for 
upkeep and maintenance of quarters, etc.” Your letter indicates this state- 
ment is based upon the assumption that only civilian, as distinguished from 
commissioned, personnel of the Public Health Service is detailed to the Depart- 
ment of Justice. 

As a matter of fact full medical and hospital service is being rendered by 
the Public Health Service and the details include commissioned personnel as 
well as those taken from the civil service register, such as acting assistant 
surgeon, nurses, drug clerks, psychologists, etc. 

The plan under which medica! and hospital service is provided by the Public 
Health Service contemplates a mobile force. The conditions in the various 
penal and correctional institutions vary according to the character of the 
service. For instance, in the large penitentiaries at Atlanta and Leavenworth 
only a few Government-owned quarters are available, and they are occupied 
by a few of the higher officials. There is no officers’ mess provided by the 
Government. At Alderson practically all officers and employees are provided 
with Government-owned quarters and there is an officers’ mess. On the other 
hand, while there is an officers’ mess at Chillicothe and a few Government- 
owned dwellings, a large number of the guards occupy temporary wooden 
buildings erected on the reservation without cost to the Government. through 
utilization of salvaged materials, for which a small rental charge is made, but 
there are no quarters available for the Public Health Service. The rental 
value of quarters furnished by the Government at all penal and correctional 
institutions has been fixed as representing a fair charge for the type of shelter 
provided. Subsistence, however, is fixed at the actual cost to the Government. 
and should the value of such allowances exceed the amount deducted from the 
employee’s salary, a refund would be required. 

As mentioned in our letter of November 24, 1930, there is a marked differ- 
ence between the type and value of quarters authorized by the Public Health 
Service under their Bureau Circular #27 issued July 1, 1928, and those pro- 
vided by the Department of Justice. In fact the question of quarters is prac- 
tically negligibie, since there is only one institution, that at Alderson, where 
quarters are available. Therefore, the difficulty lies in the value of subsistence, 
ranging from $20 a month in the Alderson institution, $15 a month in the 
Chillicothe institution, to nothing in Atlanta and Leavenworth penitentiaries. 

However, it must be remembered that at the last two institutions very little 
medical service has previously been provided, there formerly having been but 
one medical officer for each institution, whereas full medical and hospital 
service is now furnished by a corps of Public Health Service officers and 
employees on detail, and that now some arrangement must be made to provide 
such personnel with mess facilities. 

Now the practical difficulty arises in meeting standardized requirements of 
the Public Health Service in providing subsistence allowance at institutions 
where standards are not the same. As previously stated the force of the 
Public Health Service is mobile. The allowance values under Public Health 
Service regulations differ from those of the penal and correctional service. 
The values fixed for the latter are based upon varying service conditions and 
represent actual costs for subsistence. It would be manifestly unfair for the 
Government to charge a Public Health Service employee at a higher rate 
than the cost to the Department of Justice personnel, and it would be equally 
inequitable for us to increase the value of allowances in excess of costs simply 
to meet a rate established by the Public Health Service upon a standard higher 
than that maintained in the penal and correctional institutions. 

It would appear the intent of the law was that the Public Health Service 
allowances should be fixed in accordance with Treasury regulations, since 
the act itself reads “The compensation, allowances, and expenses of the 
personnel so detailed may be paid from applicable appropriations of the Public 
Health Service in accordance with the law and regulations governing the 
personnel of the Public Health Service,” etc. 
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Since the statute requiring the determined value of allowances be deducted 
from the total compensation apparently applies to civilian employees alone, 
while details from the Public Health Service include both commissioned 
officers and civilian personnel for whom quarters and allowances may be 
furnished in some cases and subsistence only in others, it would seem practical 
and a logical procedure to permit the Public Health Service to fix all salaries 
for such personnel on a cash basis, since neither the Treasury Department 
nor the Department of Justice is now in a position to establish any uniform 
standard for furnishing allowances at the several institutions. 

For some time we have had under consideration the promulgation of an 
administrative order permitting officials of the Government to obtain meals 
and/or lodging, where available, upon the payment of a rate representing the 
cost of such items. Under present conditions, in many cases officials of the 
institution who receive quarters and allowances as a part of their salary are 
required by force of circumstances to entertain official visitors at their personal 
expense. This is neither equitable nor just, but where private lodgings are 
unavailable or extremely inconvenient to reach there has been no other course 
open. It is planned in the near future to establish an officers’ mess at the 
Atlanta and Leavenworth penitentaries. At that time it is probable an order 
will be issued establishing a rate at which official visitors may obtain meals. 
In some few instances lodging will be available but in most cases meals only 
will be furnished in order to facilitate the transaction of public business. 
Having this plan in mind it would seem to me not inconsistent to suggest 
that in the case of personnel from the Public Health Service, where the salary 
is fixed upon a full cash basis, that individual employees might reimburse the 
Government for subsistence, wherever it is practical to furnish same, and where 
no such service is available he would make his own arrangements. 

In view of the fact that (1) the salaries in the Public Health Service are 
fixed in the Treasury Department with standardized allowances prescribed 
under a circular promulgated by that Department; that (2) there is no 
standardized method of fixing the value of.quarters and subsistence in penal 
and correctional institutions because of the lack of facilities in the older 
institutions and the varying conditions due to geographical location of the 
different institutions; that (3) the force of the Public Health Service is mobile 
which would necessitate continuous correspondence with numerous field officers 
with respect to the value of quarters and subsistence to be furnished by the 
different institutions; and that (4) this is not necessarily a matter of collecting 
from the Department but is more a matter of securing from individual members 
of the Public Health Service reimbursement for subsistence furnished them, 
in the same manner reimbursement might be obtained from other officers of 
the Government who visit the institution upon official business, it is respectfully 
requested the matter be given your further consideration for the purpose of 
ascertaining the following facts: 

(1) Where an official mess is established may an employee of the Govern- 
ment who is at the institution in the performance of official business be 
furnished with meals for which he may pay the rate established by proper 
administrative order? 

(2) May any employee of the Public Health Service whose salary is fixed 
upon the basis of total cash compensation, and who is in a nontravel status, 
upon detail at the institution, participate in the benefits of an official mess 
upon the payment of the rate established by proper administrative order? 

(3) Should either of the two queries above listed be answered in the affirma- 
tive, what procedure should be followed to report the collections and make 
them available to reimburse the appropriation available for allotment for the 
furnishing of official mess? 


The decision of December 10, 1930, was limited to the civilian 
personnel of the Public Health Service detailed to the Department 
of Justice under the provisions of the act of May 13, 1930, 46 Stat. 
273, because your submission of November 24, 1930, appeared to be so 
limited, there being mentioned only the act requiring the value of 
allowances furnished in kind to civilian employees to be determined 
and considered as a part of compensation. This office was aware 
that the act of May 13, 1930, authorizes the detail to the Department 
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of Justice of the commissioned personnel of the Public Health 
Service as well, but it did not appear any question with respect 
thereto was involved in the former submission. 

On the basis of your present submission there are for consideration 
two separate and distinct classes of personnel of the Public Health 
Service, to wit, civilian personnel considered in decision of December 
10, 1930, and commissioned personnel, not considered in said decision, 
whose pay and allowances are governed by entirely separate and 
distinct laws and regulations. The terms of the respective statutes 
and regulations governing the pay and allowances of the two classes 
of personnel, which must be followed, are so different that a common 
procedure applicable to both classes when detailed to the Department 
of Justice would be unauthorized. 

The decision of December 10, 1930, 10 Comp. Gen. 258, correctly 
applied the controlling statutes and regulations governing the com- 
pensation and allowances of civilian personnel of the Public Health 
Service detailed to the Department of Justice, and it must be held 
that there is no authority under the act of March 5, 1928, 45 Stat. 
193, to collect rental or subsistence charges from the civilian person- 
nel of the Public Health Service detailed to the Department of 
Justice as you suggest. 

The administrative difficulty in the matter evidently arises from 
the wrong basis on which the Department of Justice has determined 
the value of quarters and subsistence furnished civilian employees. 
From your letter it would appear that the cost to the Government 
is the controlling factor in determining the value of quarters and 
subsistence furnished in kind of employees under the Department 
of Justice. This is erroneous. In decision of October 6, 1925, 5 
Comp. Gen. 236, 238, it was stated with respect to quarters, as 
follows: 


The original cost of the building to the Government does not necessarily 
reflect the present value of the building or what might be termed the invest- 
ment of the Government in the building. Assuming that the appropriation 
charged with the original cost of the building was properly available for that 
purpose, there is no such relation between the amount charged to the appro- 
priation and the rent charged the employees as to necessitate basing the rate 
of rental to Government employees occupying the building on the original cost 
of the building, on the theory that the original investment must be reflected 
in the rentals, or that the appropriation must be reimbursed with the cost of 
construction. The basis of rental should be in all cases the reasonable value 
of the quarters to the employee during the particular period and in the particular 
locality where situated. Thus paragraph 4 states the correct basis for fixing 
rents in the first instance, and not merely a reason for changing the rates 
originally fixed. In this computation consideration should be given to what 
amount the employee would be relieved from paying if private quarters equally 
suitable to his needs had been rented. A factor might be the approximate 
present value of the building, etc., but not necessarily so. * 


In decision of June 3, 1926, 5 Comp. Gen. 957, 958, it was stated: 


Specific attention is directed to the requirements of the statute that the 
“reasonable value” of the allowances in kind must be determined. While no 
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regulation or order promulgated by administrative offices effective July 1, 1926, 
has been received for consideration, certain regulations now in force have been 
examined and show a tendency on the part of administrative offices to fix too 
low a value on allowances furnished in kind to field employees. The word 
“reasonable” means that the value may not be fixed at a nominal sum, nor at 
so low a rate or so high a rate as to be out of all proportion to the value of the 
allowances furnished. The value is not necessarily to be limited to the cost 
of the allowances to the Government, but the basis is to be the reasonable 
value to the employee during the particular period. and in the particular locality 
where employed. 5 Comp. Gen. 236, 238. * 


See, also, 6 Comp. Gen. 120; id. 161; 7 id. 82; id. 85; id. 336; 8 id. 
628; 9 id. 528. 

The value of quarters and subsistence furnished the civilian em- 
ployees of the Public Health Service detailed to the Department of 
Justice must, under the law, be determined in accordance with the 
laws and regulations applicable to the Public Health Service, and it 
is suggested that much of the administrative difficulty may be over- 
come if there be adopted for the employees under the Department of 
Justice a schedule of value rates at least equal to those prescribed by 
the regulations of the Public Health Service. Reference is made to 
the last paragraph of the decision of December 10, 1930. That 
decision must be and is affirmed as stating the proper procedure with 
respect to the civilian personnel of the Public Health Service detailed 
to the Department of Justice. 

The application of the act of May 13, 1930, 46 Stat. 273, to the 
commissioned personnel of the Public Health Service detailed to the 
Department of Justice, whose pay and allowances are controlled by 
the joint service pay act of June 10, 1922, 42 Stat. 625, and as 
amended by the act of May 31, 1924, 43 Stat. 250, presents a different 
proposition. Under these statutes the value of quarters and sub- 
sistence may not be considered a part of the pay of the officers but 
is granted in addition thereto. 

As to quarters, there is provision for quarters in kind, if available, 
or a rental allowance, if not available. See particularly the later 
statute. In any case where quarters in kind are occupied by the offi- 
cer during detail, although under the jurisdiction of the Department 
of Justice, no collection of rent or other adjustment of appropriation 
is neceggary or authorized with respect thereto. In any case where 
under the regulations and decisions applicable to the Public Health 
Service the officer is entitled to rental allowance because adequate 
quarters as determined by the Public Health Service are not available 
for assignment to him and he refuses to accept the quarters that are 
offered to him he should not then be permitted to rent quarters from 
the Government. 

Since under the terms of section 5 of the act of June 10, 1922, 42 
Stat. 628, a subsistence allowance is paid to all commissioned officers 
of the Public Health Service and no subsistence in kind is furnished, 

73175°—31——.23 
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it is proper for the Department of Justice to make a charge for 
subsistence furnished the commissioned officers of the Public Health 
Service detailed to the Department of Justice. This charge should 
not be limited to the actual cost of raw food, etc., but should be based 
on the prevailing commercial rates in the locality. 

Referring to question (1) at the conclusion of your letter, it is 
proper to furnish meals in the official mess to officers and employees 
of the Government while in the performance of official duties at a 
penal institution during travel status, as distinguished from a non- 
travel status, and to make a charge therefor based on the prevailing 
commercial rates in the locality. 

Question (2) is answered in the negative as to the civilian em- 
ployees of the Public Health Service detailed to the Department of 
Justice with respect to whom the decision of December 10, 1930, is 
controlling, and in the affirmative with respect to commissioned 
officers of the Public Health Service detailed to the Department of 
Justice as above stated. 

With reference to question (3), since the act of May 13, 1930, 
supra, provides that the appropriations under the Department of 
Justice shall bear the cost of personnel of the Public Health Service 
detailed to the Department of Justice under its provisions, and that 
the appropriations under the Public Health Service shall be reim- 
bursed, it is proper to take up all proper charges made against 
commissioned officers of the Public Health Service, as hereinbefore 
stated, as collections in the accounts of the accountable officers to 
be deposited to the credit of the proper appropriation with personal 
credit to the accountable officer. Such sums shall not be available 
for expenditure except upon the usual requisition of funds under 
the proper appropriation. The appropriations under the Public 
Health Service may be reimbursed from the appropriations under 
the Department of Justice for the full amount of pay and money 
allowances properly payable to the commissioned officers of the 
Public Health Service during periods of detail to the Department 
of Justice. Charges made for meals in the official mess against 
officers and employees in a travel status should be taka up as 
collections and deposited to the credit of Miscellaneous Receipts 
under section 3617, Revised Statutes. 




































(A-35071) 


CONTRACTS—INDEFINITE QUANTITIES 


A provision in an advertisement for the furnishing of supplies to the Govern- 
ment, subsequently becoming a part of the contract, to the effect that the 
statements as to quantity listed in the schedule are given for information 
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only, and will not relieve the contracting office of its obligation to order 
from the contractor all supplies that may, in the judgment of the ordering 
officer, be needed, is sufficiently definite to obligate the Government to order 
supplies of the character contracted for exclusively from the contractor to 
the limits of the good-faith needs of the service concerned, and also to 
obligate the contractor to furnish such suppl.es at the contract price, upon 
the receipt of orders therefor. 


Comptroller General McCarl to First Lieut. R. B. Oxrieder, United States 
Army, disbursing officer, Alaska Road Commission, February 2, 1931: 
There has been received your letter of December 16, 1930, trans- 

mitting an unpaid voucher stated in favor of Swift & Co., Seattle, 
Washington, for the sum of $374.10 in payment for certain sub- 
sistence supplies purchased for the Alaska Road Commission under 
contract No. W-1091-eng-439, dated July 30, 1930, and requesting 
decision whether you are authorized to make payment on the voucher 
at prices aggregating $40.70 in excess of the prices stated in the 
contract, and, also, without deducting from the amount of the 
voucher the sum of $8.25, being the excess paid for certain open- 
market purchases over and above the prices stipulated in the 
contract. 

The contract of July 30, 1930, called for the furnishing and deliv- 
ering to the Seattle docks for the Alaska Road Commission’s require- 
ments therefor for the month of August, 1930, on orders to be issued 
as required, 1,000 pounds of butter at $0.35 per pound, 50 pounds of 
cheese at $0.1720 per pound, and 2,400 dozen eggs at $0.26 per dozen, 
under a stipulation in the invitation for bids, reading: 


As it is impossible to determine the quantities of different kinds of articles 
and materials described in this invitation for bids that will be required during 
the contract term, each bidder whose bid is accepted will be required to deliver 
all supplies of the kind which he agrees to furnish, that may be ordered 
during the contract term, except as otherwise indicated in the bid. Supplies 
will be ordered from time to time in such quantities as may be needed. The 
statements as to quantity listed in the schedules are given for information only, 
and will not relieve the War Department of its obligation to order from 
contractors all supplies that may, in the judgment of the ordering officers, be 
needed, and shall not in any case relieve the contractor of his obligation to fill 
all such orders which he has agreed to furnish. Bids will be considered if made 
with the proviso that the total deliveries will not exceed a certain specified 
quantity, but no proposal will be considered which provides that the Govern- 
ment shall guarantee to take any definite quantity. 


It appears from your letter that after the contractor had fur- 
nished, on orders issued therefor, the quantities of the different 
supplies mentioned in the contract, it declined to make additional 
deliveries of butter and eggs required for use during August, 1930, 
at prices stipulated in the contract, it being claimed that the contract 
had been completed, but that it did furnish, in addition to the 
amounts specified in the contract, during the month of August, 1930, 
450 pounds of butter and 660 dozen eggs at an aggregate increase 
in price $40.70. It further appears that there were purchased from 
other concerns for the Alaska Road Commission’s use during the 
month of August, 1930, 300 pounds of butter at a price of $8.75 in 
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excess of what it would have cost if same had been delivered by the 
contractor under the contract. 

The stipulation covering the furnishing of the supplies, as above 
quoted, and made a part of the contract, has heretofore been con- 
sidered by this office and has been held to be proper for insertion in 
contracts where it is impossible to definitely state the needed re- 
quirements for an instrumentality of the Government for a given 
time, and has been held binding on both parties to the contract. In 
decision A-23680, of January 7, 1929, to the Secretary of War, in 
discussing a similar provision for insertion in advertisements for 
bids, it was said that: 


The language now proposed to be used in advertising for contracts for sup- 
plies, limiting the quantity only by the needs of the particular service over a 
given period, if incorporated by reference or otherwise in such contracts, would 
appear to obviate certain of the objections to contracting for indefinite quan- 
tities. The provision that “statements as to quantity listed in the schedules 
are given for information only, and will not relieve the War Department of its 
obligation to order from contractors all supplies that may, in the judgment of 
the ordering officers, be needed,” appears sufficiently definite to obligate the 
Government to order supplies of the character contracted for exclusively from 
the particular contractor to the limit of the good faith needs of the service con- 
cerned, and thus to provide the requisite mutuality of consideration to bring 
such contracts within the principle of United States v. Purcell Envelope Com- 
pany, 249 U. 8. 313, as distinguished by the Supreme Court of the United States 
in Willard Sutherland 4 Company v. United States, 262 U.8.489 * * *., 

If, as held in the above-mentioned case, the Government is obli- 
gated under such a provision in a contract, to order all supplies that 
might be needed of the kind contracted for, exclusively from the 
contractor for the period involved, the contractor would be obli- 
gated to furnish such supplies at the contract prices upon the 
issuance of orders therefor. It is to be noted that additional quanti- 
ties required for the period covered by the contract increased the 
amount of the contract by less than 50 per cent which, of course, is 
not unconscionable. Accordingly, you are advised that you are not 
authorized to make payment on the voucher in question at prices 
in excess of those specified in the contract, and that there should 
be deducted, also, the amount paid for butter purchased in the 
open market during August, 1930, from the other concerns mentioned 


in your letter, in excess of the price therefor stipulated in contract 
of July 30, 1930. 


(A-34958) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


Field employees to whom there could have been granted on July 1, 1928, under 
the Welch Act, two steps or salary rates based on their grades and salary 
rates June 30, 1928, as per schedule for adjusting salary rates under the 
Welch Act published in decision of June 2, 1928, 7 Comp. Gen. 760, but to 
whom the administrative office gave only one step or salary rate under the 
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Welch Act, inadequacy of appropriations not being the reason, are not 
entitled to any increase in compensation under the terms of the Brookhart 
Salary Act. 


Comptroller General McCarl to the Secretary of War, February 4, 1931: 


Consideration has been given to your letter of January 15, 1931, 
as follows: 


The following case ig presented for decision as to whether the employee is 
entitled to increase in compensation under the Brookhart Act approved July 3, 
1930. 

Miss Mildred C. Hollingsworth, clerk, Engineer Department at Large, Wil- 
mington, Del., was laid off at own request (on account of illness, all her regular 
unnual and sick leave with pay having been exhausted) on April 19, 1930. At 
the time of her lay off she was receiving $1,740 per annum; however, prior to 
her lay off, this office had recommended an increase in the salary of Miss 
Hollingsworth to $1,800 per annum, effective July 1, 1930, and this increase had 
been approved by the Secretary of War on May 7, 1930. A copy of the approval 
of the Secretary of War is inclosed. 

Miss Hollingsworth returned to duty on September 22, 1930, and has been paid 
at the rate of $1,800 per annum since that date. 

Miss Hollingsworth received an increase in compensation of one salary step 
from $1,620 to $1,680 per annum on July 1, 1928, under the provisions of the 
Welch Act. If she had been on pay status on June 30, 1930, she would have 
received administrative increase to $1,800 per annum on July 1, 1930, and an 
increase to $1,860 per annum on July 3, 1930, under the provisions of the 
Brookhart Act. However, as she was not in pay status on June 30, 1928, 
although technically in the service, an employee on lay off without pay being 
regarded as in the same status as an employee on leave without pay, she has 
not been paid the increase which otherwise would-have been allowed her under 
the Brookhart Act. 

Information is requested as to whether her compensation should be considered 
as having advanced to $1,800 per annum effective July 1, 1930, although she was 
in nonpay status on that date, and as to whether she is to be considered as 
entitled to further increase to $1,860 per annum under the provisions of the 
Brookhart Act, and, therefore, entitled to payment at the rate of $1,860 per 
annum from date of her reemployment on September 22, 1930, the date of her 
return to pay status. 


The fact that the employee was in a nonpay status on July 1 
and/or July 3, 1930, would not defeat her right to an administrative 
promotion and/or increase under the terms of the Brookhart Salary 
Act, if otherwise entitled thereto, effective upon her return to a pay 
status. 10 Comp. Gen. 102. Therefore, if the administrative pro- 
motion to $1,800 per annum approved May 7, 1930, effective as of 
July 1, 1930, was put into effect upon her return to duty September 
22, 1930, payments in accordance therewith will not be questioned 
by this office, if otherwise correct and proper. 

In decision of August 12, 1930, 10 Comp. Gen. 71, 72, addressed to 
you, it was held: 

If the employees in question were entitled to a two-step increase under the 
act of May 28, 1928, 45 Stat. 785, and the appropriations available for the 
payment of their salaries for the fiscal year 1929, including the deficiency 
appropriation made under Title II of the act of March 4, 1929, 45 Stat. 1694, 
not otherwise expended, were adequate therefor (see decision of May 3, 1929, 


A-24418), they are not entitled to any increase under the act of July 3, 1930, 
46 Stat. 10038. 


It appears that on June 30, 1928, this employee was in a field grade 
or salary range corresponding to grade CAF-3 as provided by the 
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classification act, receiving $1,620 per annum. Referring to the com- 
parative schedule for adjusting salary rates under the Welch Act, 
as published in decision of June 2, 1928, 7 Comp. Gen. 760, 765, an 
employee in that status on June 30, 1928, was entitled to—that is, 
could have been granted—an increase under the Welch Act of two 
steps or salary rates in such grade, or to $1,740 per annum. The 
reason the employee was not so advanced is not specifically stated, 
but nothing is disclosed to show that inadequacy of appropriations 
was the reason, and the presumption is that the increase of $60 was 
all that was necessary to make the adjustment authorized under 
section 3 of the Welch Act in her case. 

On the basis of your submission, the employee is not now entitled 
to any increase under the terms of the Brookhart Salary Act. 


(A-34294) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—JURISDICTION OF 
PERSONNEL CLASSIFICATION BOARD 


In the allocation or reallocation of positions, which is the basis for making 
salary payments, the Personnel Classification Board has no authority under 
section 4 of the original classification act of 1923, act of March 4, 1923, 
42 Stat. 1489, to adopt for a class of positions a salary range prescribed 
for a particular grade by the act, determined by the board to be compa- 
rable as to qualifications and duties, without also adopting the grade desig- 
nation prescribed by the statute. 10 Comp. Gen. 47; id. 284, affirmed. 


Comptroller General McCarl to the director of classification, Personnel Classi- 

fication Board, February 5, 1931: 

Consideration has been given to your letter of January 15, 1931, 
transmitting a memorandum as to the views of the Personnel Classi- 
fication Board on the question as to whether said board has authority 
to create grades or classes of positions with salary ranges other than 
those fixed in the classification act of 1923, as amended. This ques- 
tion was involved in the decisions of this office, dated June 29, 1929, 
A-27506, and July 31, 1930, 10 Comp. Gen. 47, holding that the Per- 
sonnel Classification Board had no authority to create the new 
grades or classes of positions designated by it as “ Monotype Key- 
board Operator” and “ Monotype Casterman” each with a range 
of compensation not within the range prescribed in the classification 
act of 1923, as amended, for any grade or class. 

The memorandum submitted by you points out that the ranges of 
compensation adopted by the board for the two grades or classes of 
positions are the same as those prescribed by the classification act, 
as amended, for grades Cu-5 and Cu-6, respectively. This point 
was brought out, also, in the submission from the Secretary of the 
Interior on the basis of which there was rendered decision of Decem- 
ber 27, 1930, A-34294, 10 Comp. Gen. 284, in which it was said: 
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* * * There was not overlooked in the consideration of the original deci- 
sion of June 29, 1929, that the salary ranges prescribed by the Personnel 
Classification Board for the two new classes of positions corresponded with the 
salary ranges prescribed by the classification act of 1923, as amended by the 
Welch Act, for grades 5 and 6 of the Custodial Service. As the qualifi- 
cations and duties prescribed by the classification act for grades 5 and 6 
of the Custodial Service are in no way comparable with those prescribed for 
the new classes of positions in the order of the Personnel Classification Board 
creating them, dated April 15, 1929, it was concluded that the board had 
no intention of allocating the positions in grades Cu-5 and Cu-6. In fact, the 
order of the board specifically stated as follows: 

“The new classes covered by the specifications included in this supplement 
have been established in pursuance of the powers vested in the board by section 
4 “. the classification act of 1923, and have not been allocated to any service or 
grade. © * ©” 

Furthermore, on and after July 3, 1930, the salary ranges provided for the 
new classes would not correspond to the salary ranges prescribed by the Brook- 
hart Salary Act for grades Cu-5 and Cu-6. You are advised, therefore, that 
the positions in question may not be considered as in grades Cu-—5 and Cu—. 

* * * ‘The point is that neither under the classification act as originally 
enacted nor as amended is there any authority for the creation by the Per- 
sonnel Classification Board, either upon its own motion or upon the request of 
an administrative office, of any new grade or salary range not specified by the 
classification act itself. * * * 


It appears that the salary ranges for the two new classes of posi- 
tions now have been adjusted to those prescribed by the Brookhart 
Salary Act for grades Cu-5 and Cu-6, respectively. 

The memorandum or report, inchosed with your letter, states that 
the issues in the case are whether— 


(a) The board may, under section 4 of the classification act of 1923, adopt a 
prescribed range of compensation for a grade of a specified service, without 
adopting such grade or service, in the cases falling within the last sentence 
of the first paragraph of said section, or whether, P 

(b) In such cases the board in adopting a prescribed range of compensation 
must also adopt the related grade and service also prescribed. 

Statement (a) above is the board’s view, while (b) appears to be the view 
entertained by the Comptroller General. 


The first paragraph of section 4 of the vriginal classification act 
of March 4, 1923, 42 Stat. 1489, provides as follows: 


That after consultation with the board, and in accordance with a uniform 
procedure prescribed by it, the head of each department shall allocate all posi- 
tions in his department in the District of Columbia to their appropriate grades 
in the compensation schedules and shall fix the rate of compensation of each 
employee thereunder, in accordance with the rules prescribed in section 6 
herein. Such allocations shall be reviewed and may be revised by the board 
and shall become final upon their approval by said board. Whenever an exist- 
ing position or a position hereafter created by law shall not fairly and rea- 
sonably be allocable to one of the grades of the several services described in 
the compensation schedules, the board shall adopt for such positions the range 
of compensation prescribed for a grade, or a class thereof, comparable there- 
with as to qualifications and duties, 


The first part of said section is directed primarily to the adminis- 
trative offices then vested with the authority of making the initial 
allocation or reallocation of positions in all cases. The last sentence 
of the section here involved is directed exclusively to the Personnel 
Classification Board, and simply means that if, as is required by the 
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first part of the section, the administrative office is unable to allo- 
cate a new and unusual position to a grade prescribed by the statute 
by referring to the basic qualifications appearing in the statute, and 
the rules and regulations of the Personnel Classification Board, that 
the board itself is required to do so by comparing the qualifications 
and duties of the new and unusual position with those appearing 
in the statute, and to adopt for the new and unusual position the 
grade therein prescribed with which it most nearly compares in the 
matter of qualifications and duties. If the directions contained in 
the entire sentence are complied with and the qualifications and duties 
of an unusual position are actually found by the board to be com- 
parable with the qualifications and duties of a grade prescribed by 
the classification act, it would seem only reasonable to conclude that 
the statute requires the same grade designation for pay purposes 
to be adopted for the unusual position as is designated by the statute 
for the grade determined by the board to be comparable as to quali- 
fications and duties. 

It had not heretofore been set forth to this office that the duties 
and qualifications of “ Monotype Casterman” and “ Monotype Key- 
board Operator ” had been or reasonably could be found comparable 
to the qualifications and duties of the positions described in the 
classification act under grades Cu-5 and Cu-6. It is now under- 
stood from your report, which had not heretofore been before this 
office, that the qualifications and duties of the two classes of positions 
in question have been found by the board to be so comparable, and 
that otherwise the board would not have adopted the ranges of com- 
pensation for grades Cu-5 and Cu-6 for said classes of positions. If 
this be so, that is to say, if the board has found that the duties and 
qualifications required of monotype castermen and monotype key- 
board operators are such that the salary ranges prescribed by the 
statute for grades Cu-5 and Cu-6 would more nearly constitute just 
and equitable compensation for such positions, respectively—in com- 
parison with the compensation of other employees in the Government 
service—than would the salary ranges prescribed under any other 
grades (grades CAF-2 and CAF-3, for instance), this office will 
interpose no objection to the allocation of such positions to said 
grades. But for pay purposes, to prevent confusion, etc., and to 
enable a determination as to whether legal salary rates are being 
paid, there should, in all cases, be used in the allocation and reallo- 
cation of positions—which are made the basis of notations on the 
pay rolls—the grade designation prescribed in the statute. 
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(A-34820) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


Employees whose field positions were in a grade on July 3, 1930, not included 
within the terms of the Brookhart Salary Act, and whose salary rates 
were considered for adjustment under the Welch Act of May 28, 1928, but 
for whom no adjustments were administratively made under that statute, 
are not now entitled to any increase in compensation as a statutory right 
under the Welch Act or the Brookhart Salary Act. 

Comptroller General McCarl to the Secretary of War, February 6, 1931: 

There has been received, through the Chief of Finance and the 
Quartermaster General of the Army, a request for decision whether 
Fred L. Jones and a number of other skilled laborers under the 
Quartermaster Corps of the Army, Leavenworth, Kans., whose po- 
sitions are in the civilian field grades or salary ranges comparable 
to one of the first three grades of the custodial service as prescribed 
by the classification act, as amended by the Welch Act, who are not 
entitled to an increase in compensation under the Brookhart Salary 
Act of July 3, 1930, for the reason that said grades were not included 
within the terms thereof, 10 Comp. Gen. 49; id. 130, may now be 
granted a statutory increase in compensation under the terms of sec- 
tion 3 of the Welch Act of May 28, 1928, 45 Stat. 785, applicable to 
the field service. 

You state that the reason for failure to include said employees 
within the benefits of the Welch Act was that they were considered 
as temporary employees. The provisions of section 3 of the Welch 
Act authorizing administrative offices to adjust salary rates of po- 
sitions in the field service to compare to the salary rates established 
by the same act for similar positions in the departmental service, 
were not mandatory, as are the similar provisions in section 2 of the 
Brookhart Salary Act. While the temporary status of a field po- 
sition on June 30, 1928, did not preclude the administrative office 
from making the same adjustments in salary rates as were made in 
permanent or regular positions in the same grade, 10 Comp. Gen. 
71; id. 91, it was within the discretion of the administrative office 
to take into consideration the temporary character of the field posi- 
tions in determining whether an adjustment in compensation was 
necessary or advisable under the Welch Act. 

This apparently having been the situation in the instant case, there 
is now no authority to make adjustments under the provisions of 
section 3 of the Welch Act in the salary rates of said employees. 
In this connection your attention is invited to decision of December 
31, 1980, A-33547, 10 Comp. Gen. 290, holding as follows, quoting 
from the syllabus: 


Only one administrative action to grant a statutory increase in compensa- 
tion to employees in the field service under the Welch Act, as distinguished 
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from an administrative promotion, was authorized, and if and when that ac- 
tion was taken, the salary adjustment under that statute was completed pre- 
cluding any further increase in compensation now as a statutory right under 
the Welch Act, and any adjustments in compensation authorized under the 
Brookhart Salary Act must be made on the basis of the administrative action 
actually taken under the Welch Act. 


The same principle is applicable to preclude any statutory adjust- 
ment now as to employees whose field positions were considered for 
adjustment under the Welch Act but for which no adjustments were 
made thereunder as a result of the exercise of the administrative 
discretion granted by that statute. 

You are advised, therefore, that the employees in question are not 
now entitled to any increase in compensation as a matter of statu- 
tory right either under the Welch Act or the Brookhart Salary Act. 


(A-35118) 


POWERS OF ATTORNEY—INDIAN—OSAGE TRUST FUNDS 


A power of attorney given by a competent Osage Indian purporting to authorize 
the agent or attorney to receive the Indian’s share in the distribution of 
the Osage trust funds, in consideration of advances to the Indian to pay 
off other debts, is not a power “coupled with an interest,” as the right 
to share in the Osage trust funds is not assignable, nor an asset to be 
administered by a trustee in bankruptcy. Upon revocation of the power 
of attorney by the Indian all payments should be made to the Indian in 
person and not to the attorney. 


Comptroller General McCarl to the Secretary of the Interior, February 7, 
1931: 


There has been received your letter of January 27, 1931, as follows: 


There are enclosed copies of various letters in regard to the case of Mark 8. 
Revard, whose funds are being held at the Osage Agency office on account of 
bankruptcy proceedings. 

You rendered a decision under date of September 9, 1930, in which you 
stated there would be no objection should we conclude it desirable to suspend 
further payments to bankrupt Indians or bankrupt holders of Indian head- 
rights until the Dennison case then on .appeal was finally determined. On 
October 21, 1930, at Wichita, Kansas, the United States Circuit Court of 
Appeals heard the cases affecting Bert Dennison and Goldie Julia Purvis, both 
Osage bankrupts. In each case the appeal was dismissed and the orders of the 
United States district courts therefore became final, thus entitling the bank- 
rupts to receive their quarterly annuity checks. As a result of said decision, 
Superintendent Wright was advised under date of December 19, 1930, to pay 
all checks to Indian bankrupts except Fay Revard, Mary Plomondon Jones, and 
Bert Dennison, as there were cases pending in the District of Columbia court 
involving Fay Revard and Bert Dennison and informal notice had been received 
that suit would be brought in the case of Mary Plomondon Jones. We are now 
in receipt of a telegram from Superintendent Wright which reads as follows: 

“Your wire nineteenth reference to bankrupts. Mark S. Revard power to 
Chas. F. Stuart for benefit certain creditors dated September 20, 1929. Later, 
because thereof, court adjudicates him bankrupt involuntary proceeding, credi- 
tors represented by Stuart listed with other creditors. Revocation of above- 
mentioned power filed with me December 11. Stuart objects to revocation, 
Revard insists adjudication in bankruptcy together with revocation vacates 
power of attorney and requests delivery of checks. Please wire.” 
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The records show that Mark Revard got into financial difficulties and wanted 
to obtain $6,000 for the, purpose of paying off indebtedness in connection with 
his dry-cleaning business. He therefore executed a power of attorney appoint- 
ing Mr. Chas. F. Stuart of Pawhuska, Oklahoma, his attorney in fact. Pend- 
ing approval of this instrument, it was suggested that Mr. Revard include all 
of his indebtedness in the power of attorney. He agreed to do this and the 
power of attorney was approved by the department October 11, 1929. The 
following May (1930) he attempted to revoke the said power of attorney 
because he had been adjudged a bankrupt and all his debts had been listed in 
the bankruptcy court. However, we refused to approve the revocation because 
Mr. Stuart had advanced a large sum of money to Mr. Revard and had assumed 
obligations for him which had not been paid. 

In order that proper instructions may be issued to the disbursing agent at 
the Osage Agency in the matter of making payment of funds under these 
circumstances, a ruling from you is requested as to whether payment should 
be made to the allottee or to his attorney in fact. 


It appears from the record that the creditors for whose benefit 
the power of attorney was executed have filed their claims with the 
referee in bankruptcy. Had the subject matter of the power of 
attorney in this case consisted of real or personal property of the 
Indian, over which he had the power of disposition, the power given 
to the agent in consideration of advances to pay off other indebted- 
ness of the Indian might have been considered a power coupled 
with an interest, such as is ordinarily irrevocable. However, the 
subject matter of the power in this case was the Indian’s right to 
share in the distribution of the Osage trust funds, and it has been 
held that such right is not assignable, nor does it constitute an asset 
to be administered by a trustee in bankruptcy. Jn re Dennison, 
38 Fed. Rep. (2d), 662. The subject matter of the power not being 
assignable, the agent or attorney acquired no interest therein under 
the power of attorney which was, therefore, revocable at the will 
of the Indian. The Indian having revoked the power of attorney, 
no further payments should be delivered to the attorney but should 
be made to the Indian in person unless an order of a proper court 
should direct otherwise. 


(A-32886) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—FIELD SERVICE 


Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, requires 
that there be selected with respect to each group of field positions a 
departmental grade or salary range as prescribed by the classification 
act, as amended, with which it most nearly compares or corresponds and 
the salary range fixed for said grade should be the salary range for the 
field group, and there is no authority to combine two or more grades or 
salary ranges as prescribed by the classification act to establish one field 
grade or salary range. 

No adjustments in the grade and/or salary rate of field employees may now 
be made under section 3 of the Welch Act of May 28, 1928, 45 Stat. 776, 
785, if the administrative office determined in 1928 that no adjustments 
were then authorized or required under said statute, and the field em- 
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ployees under such circumstances would be entitled to the same but no 
greater benefits under the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, than they would be entitled to had their grade and/or salary rate 
been adjusted administratively under the Welch Act pursuant to the 
comparative schedule published in decision of June 2, 1928, 7 Comp. 
Gen. 760. 

Field employees whose positions were in grades or salary ranges comparable 
with departmental grades CAF-11 or P-4 on June 30, 1928, as prescribed 
by the original classification act, whose positions were administratively 
placed or allocated on July 1, 1928, effective date of the Welch Act, in 
new grades CAF-11 or P-4, with salary range from $3,800 to $4,400 per 
annum, as prescribed by the Welch Act, were by such action removed 
from those provisions of the Welch Act which otherwise would have 
entitled them to an automatic or statutory increase in compensation 
within the salary range of the grade held, and precludes them from 
receiving an automatic or statutory increase in compensation under the 
Brookhart Salary Act. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 
ruary 10, 1931: 


There has been received your letter of January 6, 1931, as follows: 


I have the honor to refer again to your decisions of July 16, 1930, and August 
11, 1930, with reference to the act of July 3, 1930, further amending the classifi- 
cation act of 1923. 

The administration construes your decision as holding that Congress in- 
tended that each field employee would receive by legislative action, independent 
of any administrative adjustments, a promotion the equivalent of two steps 
in the appropriate grade or salary range. 

It is further understood that your decision fixes the grades of the field em- 
ployees as of the date the Welch Act was first placed in effect in the field 
service on the basis of the salaries they then received and that they are now 
entitled, other requirements being complied with, to salary adjustments retro- 
actively in accordance with such principle from July 1, 1928, subject, of course, 
to the general proviso that the salaries shall not at any time exceed the maxi- 
mum for the grade occupied. 

Before applying your decision in accordance with the construction herein 
explained, in view of the fact that to do so would result in an increased cost 
estimated at $1,301,760 and require the administration to request Congress to 
authorize a deficiency appropriation in that amount, I have decided to present 
the matter again with particularity and to request advice thereon. 

In 1923, the Veterans’ Bureau, in accordance with the personnel policy estab- 
lished by the Congress in the enactment of the classification act of 1923, gave 
study to the matter of classifying the field positions. In 1924 the positions 
were allocated to salary ranges, and descriptions of all duties were trans- 
mitted to the Personnel Classification Board for use in connection with the 
survey which was then in progress under the provisions of section 5 of the 
classification act of 1923. Later, in February, 1925, the bureau assigned to 
the field positions appropriate designations and salary ranges, and in 1926 
specifications were issued which included, in addition to standard titles and 
compensation schedules, definite descriptions of duties. These specifications 
were revised in May, 1928, and the positions in the group now administratively 
called P&S 4 & 5 were assigned to the salary range extending from $3,800 
to $5.000, which would cover the range for grades P&S 4 & 5 in the schedules 
then in effect under the classification act of 1923. No grades were assigned. 
This was the status of these positions on July 1, 1928. 

On September 6, 1929, the specifications and procedure incident to the clas- 
sification of field positions were again revised and it is this revision, as amended, 
which is now in effect and which for the first time classifies these positions 
in a grade which has been for administrative purposes designated as P&S 
4 & 5. These specifications include not only designations and descriptions 
of all field positions, but allocations to services and grades corresponding 
with but few exceptions to those appearing in the Brookhart Salary Act. These 
exceptions are confined almost exclusively to (1) the position of manager 
in the bureau’s small regional offices which is allocated to grade CAF-11 
and 12; (2) the position of business manager in bureau hospitals which is 
allocated in grade CAF-11 and 12; and (3) the position of physician, located 
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throughout the entire field service, which is allocated to grade P&S 4 & 5. 
There is, of course, no grade P&S 4 & 5 or CAF-11 and 12 established by law. 
But apropos of the establishment of these classifications by the bureau, I wish 
to state that at the time this expedient was resorted to, it was the opinion 
that in view of the fact that the classification act, as amended, had not made 
mandatory the classification of field positions, any action taken in that direc- 
tion for the purpose of carrying out what, by virtue of the provisions of leg- 
islation in general was known to be the established personnel policy of the 
Government, both in the departmental and field service, need not necessarily 
be a rigid compliance with the rules laid down for the classification of depart- 
mental positions. Prior to the Brookhart Act, the authority for extending 
classification to the field was limited to an adjustment of compensation which 
would make that of field positions correspond as far as practicable to the 
rates established by the classification act of 1923 for positions in the depart- 
mental service in the District of Columbia. (Act of December 6, 1924, and 
section 3, act of May 28, 1928.) 

There were serious administrative reasons against the assignment of the 
positions in question to a particular grade at the time this designation was 
adopted. It was known that there were no similar or identical positions in 
the central office for the three positions mentioned. There were approximately 
1,000 employees who were receiving salary rates ranging from $3,000 to $5,000 
per annum. Their duties were so similar that a differentiation in grade 
appeared contrary to the principles laid down by the classification act for 
classifying positions on the basis of the same grades for similar duties. If 
grade P&S 4 had been adopted for the position of physicians, for instance, 
a large number of decreases in salaries would follow. If grade P&S 5 were 
adopted, a large number of promotions would result. It was also the opinion 
of the bureau that while satisfactory medical personnel might be secured at 
an entrance salary of $3,800, such personnel would be more easily retained 
in the service if they could be assured that their promotions beyond $4,400 
were not necessarily contingent upon the assignment to a so-called higher 
grade position. Therefore, as a practical measure, these positions were allo- 
eated to what the bureau administratively terms P&S 4 & 5 with the combined 
compensation schedule of $3,800 to $5,200. The maximum of the latter rate 
has subsequently been increased to $5,400. For substantially the same rea- 
sons, combined classification grades and salary ranges were established and 
approved for the position of regional manager in the buireau’s small regional 
offices and business manager, bureau hospitals. 

The extent to which the salaries of field positions were adjusted under the 
Welch Act was one step or salary rate except wheré the employee was 
receiving a salary in excess of the maximum of the range in which his position 
was placed. No employee received more than one step, unless he was receiv- 
ing a salary less than the minimum of the appropriate salary range in which 
event adjustment was made to the minimum. These adjustments were made 
effective as of July 1, 1928. (Comp. Dec. May 3, 1929.) 

You will therefore see that on June 30, 1928, these field positions in question 
were not classified nor had the compensation been adjusted under the legisla- 
tion authorizing such procedure because it had been found impracticable to do 
so, there being no comparable positions in central office to which salaries could 
be made to correspond. Your decision, however, seems to indicate that irre- 
spective of whether or not the position was definitely allocated in a field 
grade on June 30, 1928, if in an effort to apply:as far as practicable the classi- 
fication policy of the Government to a complex field service, the like of which 
is probably not to be found elsewhere in the Government to-day, a position 
has been lined up or placed in a salary range corresponding to a particular 
grade prescribed by the original classification act, that placement is controlling 
and a field position drawing a salary rate which would correspond to a salary 
rate in P&S 4 in the central office would automatically be increased to P&S 
5 on July 1, 1928. If this be true, then the bureau has gone astray in 
the application of this legislation to the field and, before taking steps to amend 
its action, I wish to ask your definite advice as to the proper manner of 
procedure. 

(1) Must we now, by virtue of the fact that these positions were assigned 
places in the salary ranges of grades 4 & 5, make adjustments as of July 1, 

1928, on the premise that the placing of the position in the salary range for 
admintateative purposes was in effect an assignment of the position to grades 
4 & 5, depending on the range in “which the salary found its equivalent, and 
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consider that the Welch Act automatically raised the positions to grades 
5 & 6, respectively, and give the employees in addition the equivalent of two 
steps or salary rates under the Brookhart Act; or 

(2) May we now consider that the whole action of the bureau was in error; 
that no proper adjustment of the salaries of these positions was ever made 
and that we may now proceed de novo to classify the positions under the 
express direction of the Brookhart Act; or 

(3) If not, may we consider that the compensation of those field positions 
prior to May 28, 1928, had been adjusted to correspond so far as practicable 
to the rates established by the Welch Act for departmental positions in the 
District of Columbia and the promotions of one step or salary rate after the 
Welch Act were properly made under section 3; that they are within the 
grades affected by the Brookhart Act and so entitled to an additional step 
or salary rate. 

In this connection I wish to invite attention to the fact that your office has 
recently taken exceptions to salary increases which were made under the 
Welch Act under circunrstances which have been described to me as follows: 

The salary of a manager of one of the bureau’s offices was adjusted one 
step effective July 1, 1928, from $4,000 to $4,200 per annum. On December 1, 
1929, his position was allocated to grade CAF 12 and his salary adjusted to 
$4,600. Under the provisions of the Brookhart Act a further increase of one 
step in his salary was made to $4,800, effective July 3, 1930. It is my under- 
standing that the General Accounting Office contends that this position was, 
effective July 1, 1928, administratively placed in the new grade CAF i1 
created by the Welch Act and that, therefore, the adjustment in salary which 
was made effective that date was not an adjustment by virtue of the operation 
of the Welch Act. This action appears to be inconsistent with the decision 
of your office that the new grade CAF 11, created by the Welch Act, was left 
entirely vacant on July 1, 1928. Exceptions of a similar nature have been 
taken in cases of professional personnel at several stations. It is respectfully 
requested that, pending final decision hereon, no further disallowances be made. 


On and after July 1, 1928, all salary grades or ranges established 
by the administrative offices for positions in the field services, com- 
parable to positions subject to the classification act should have been 
the same as some corresponding salary grade or range prescribed by 
the classification act, as amended by the Welch Act of May 28, 1928, 
and, on and after July 3, 1930, as amended by the Brookhart Salary 
Act of that date. That is to say, there should have been selected 
with respect to each group of field positions a departmental grade 
with which it most nearly compared or corresponded and the salary 
range fixed for said grade should be the salary range for the field 
group. It was recognized that it would not be practicable to find 
a grade in the departmental service the duties and responsibilities 
of which would correspond exactly with the duties and respon- 
sibilities of each group or class of positions in the field, but it was, 
of course, practicable to have the salary range of each group or class 
of field positions exactly the same as the salary range of some grade 
in the departmental service. The Veterans’ Bureau, instead of estab- 
lishing one grade or salary range with rates from $3,800 to $5,200 
per annum should have recognized the congressional action as per 
the Welch Act in dividing that salary range into two grades—one 
with a range from $3,800 to $4,400 and the other from $4,600 to 
$5.200—and should have placed its field service positions accordingly. 
This office considered the matter in the audit of accounts of disburs- 
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ing officers under the Veterans’ Bureau, but concluded in view of the 
discretionary terms of section 3 of the Welch Act, not to raise such a 
question as might disturb the personnel policy in the large field 
service of the Veterans’ Bureau. However, in view of the mandatory 
terms of section 2 of the Brookhart Salary Act, the matter should 
be corrected as soon as practicable. Note the following quotation 
from decision of November 13, 1930, 10 Comp. Gen. 216, 218: 


See, also, decision of December 2, 1929, 9 Comp. Gen. 229, 231, construing 
section 3 of the Welch Act, wherein it was stated as follows: 


‘* #* * By said act all positions are required to be placed or allocated 
by the administrative office in certain grades with a definite range of salary 
rates corresponding with the grade and salary range fixed by the classification 
act as amended for the same or similar positions in the District of Columbia, 
as near as may be practicable. If there are no positions in the District of 
Columbia corresponding identically with certain positions in the Lighthouse 
Service, the position must nevertheless be placed or allocated in a definite grade 
and the salary rates fixed for the positions must be at one of the salary rates 
prescribed in the range for the grade. Increases or decreases in compensation 
may be only at a salary rate prescribed for the same grade, unless for good 


cause shown the position is replaced or reallocated by the administrative 
office in another grade. * * 


See, also, 4 Comp. Gen. 1077: 5 id, 235. The principles for applying section 
3 of the Welch Act and section 2 of the Brookhart Salary Act, with the excep- 
tion that the rates have been changed and the requirements are mandatory, 
are the same as stated in the prior decisions under the earlier laws. 


Accordingly, if such action has not heretofore been taken, the 
administrative office should proceed to divide the field grade or 
salary range under the Veterans’ Bureau ranging from $3,800 to 
$5,400 per annum, into field grades or salary ranges from $3,800 to 
$4,600 per annum to correspond to grades P-4 and CAF-11, and 
from $4,600 to $5,400 to correspond to grades P-5 and CAF-12, 
as prescribed by the classification act as amended by the Brookhart 
Salary Act, and to place or allocate all positions now in the combined 
grade or salary range into the respective grades or salary ranges 
on the basis of the duties and responsibilities of the positions. It is 
suggested that the field survey made by the Personnel Classification 
Board might be helpful in this connection in so far as the same 
covers the employees affected thereby. Should such adjustment 
require any changes in salary the changes must not be made effective 
retroactively. 

The specific questions numbered (1) ‘indl (2) in your submission, 
supra, are answered in the negative. 

With reference to question 3, I have to advise that in addition to 
the decision of August 11, 1930, 10 Comp. Gen. 69, addressed to 
you and to which you call attention, there have been a number of 
other decisions rendered by this office stating and applying the 
rules for determining the rights of field employees under the 
Brookhart Salary Act. See particularly decision of August 12, 
1930, 10 Comp. Gen. 71; also, 10 id. 81; id. 125; id. 130; id. 153; id. 
155; decision of December 11, 1980, A-34428, 10 Comp. Gen. 265; 
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and decision of December 31, 1930, A-33547, 10 Comp. Gen. 290. 
Particular attention is invited to the following quotation from the 
last of these cited decisions: 

* * * Only one administrative action to grant a statutory increase under 
the Welch Act, as distinguished from an administrative promotion, was author- 
ized, and if and when that action was taken, the salary adjustment under the 
statute was completed, precluding any further increase in compensation as a 
statutory right. The exception has been recognized in the decisions of this 
office that if the reason no administrative action was taken was because of 
lack of appropriations, proper adjustments under the Brookhart Salary Act 
might be made. Of course, later adjustments by reallocations or replacements 
of field service positions to higher or lower grades, under administrative rules 
and regulations, were and are now authorized whenever the facts as to the 
duties and responsibilities of the positions’ require such action, but that action 


would not relate back to the initial salary adjustment under the terms of the 
Welch Act. 


Reference is made to your concluding paragraph protesting the 
action of this office in questioning, in the audit of accounts, payments 
of increases in compensation as under the Brookhart Salary Act to 
field employees who were on July 1, 1928, administratively placed in 
or allocated to field grades or salary ranges corresponding with grade 
P-4 or CAF-11 with salary rates from $3,800 to $4,400 per annum 
as prescribed by the Welch Act for positions in the departmental 
service in the District of Columbia. 

Rights under the Brookhart Salary Act are dependent upon rights 
under the Welch Act, and the Brookhart Salary Act is applicable 
only to those field employees whose positions, both on June 30, 1928, 
and July 3, 1930, were in a grade mentioned in the Brookhart Salary 
Act, and, also, whose field positions effective July 1, 1928, were by 
administrative action under authority of section 3 of the Welch Act 
in a grade to which there might properly have been applied the 
provisions of the Welch Act authorizing a statutory or automatic 
increase in compensation. As to positions in the departmental serv- 
ice in the District of Columbia, this office, in decision of June 2, 1928. 
7 Comp. Gen. 760, set forth a comparative schedule based on a mathe 
matical formula for adjusting salary rates under the Welch Act 
provisions, and there was no discretion vested in the administrative 
offices with respect thereto. With particular reference to grades 
CAF-11 and P-4, here involved, said decision in effect held that all 
positions in those grades on June 30, 1928, automatically advanced to 
grades CAF-12 and P-5, respectively, which resulted in an increase 
in compensation of two or more steps or salary rates of $200 each for 
all employees who had been receiving $3,800 to $4,600, inclusive, per 
annum on June 30, 1928. 

With respect to the field service, however, the statute, section 3 of 
the Welch Act, vested a discretion in the administrative office whether 
the salary adjustments required by the statute for the departmental 
service, as applied in said decision, should likewise be made in the 
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field service. ‘That is to say, it was a matter for administrative deter- 
mination whether the adjustments directed in said decision for the 
departmental service were in all cases necessary or authorized to 
“adjust the compensation of certain civilian positions in the field 
services, the compensation of which was adjusted by the act of 
December 6, 1924; to correspond, so far as may be practicable, to the 
rates established by this act for positions in the departmental services 
in the District of Columbia.” 

If the administrative office in the exercise of its discretion deter- 
mined upon no adjustment in the salary of those positions which 
were on June 30, 1928, in old grades CAF-11 and P-4, but con- 
cluded that such positions on July 1, 1928, effective date of the Welch 
Act, were more properly in new grades CAF-11 and P-4, rather 
than in the higher grades CAF-12 and P-5, respectively, as per 
schedule in said decision of this office, the action of the administra- 
tive office had the effect of removing the employees occupying those 
positions from the provisions of the Welch Act, which otherwise 
would have entitled them to an automatic or statutory increase in 
compensation within the salary range of the grade held, and any 
increase granted them within such salary range must be considered 
as having been an administrative promotion. 

The provisions of section 1 of the Brookhart Salary Act, con- 
trolling adjustments in compensation, were intended to and did 
relate only to positions in the District of Columbia or in the field 
service which were adjusted under the Welch Act in accordance with 
the interpretation placed thereon by this office in said decision of 
June 2, 1928. The Brookhart Salary Act was intended to supple- 
ment the Welch Act by adding another salary rate at the top of the 
lower grades so as to permit employees in the upper salary rates 
of the grades who had received only one step under the Welch Act 
to receive an additional step thereby equalizing their salary adjust- 
ments with those granted to employees in the lower salary rates of 
the grades who had received an increase of two steps under the Welch 
Act. If administrative action in the field service under section 3 of 
the Welch Act did not follow the schedule prescribed by this office 
for the departmental service, nevertheless, rights under the Brook- 
hart Salary Act must be based on rights under the Welch Act as 
set forth in said schedule. Under such circumstances, the employees 
would be entitled to the same but no greater bene‘its under the 
Brookhart Salary Act than they would be entitled to had their grade 
and/or salary rate been adjusted administratively under the Welch 
Act pursuant to said schedule. 10 Comp, Gen. 63; id. 71. There- 
fore, field employees whose positions were administratively placed 
in grades CAF-11 and P-4 on July 1, 1928, with salary range from 
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$3,800 to $4,400 per annum, are not entitled to any benefits under the 
Brookhart Salary Act. 

You are advised, therefore, that the action in the audit in this 
respect was proper and is sustained. 


(A-34980) 


RETIREMENT—PROBATION OFFICER OF THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA 


The Probation Officer of the Supreme Court of the District of Columbia, his 
assistants, and the employees of his office, are not subject to the provisions 
of, nor entitled to the benefits of, the Civil Retirement Act, as amended. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 
ruary 10, 1931: 
There has been received your letter of January 16, 1931, request- 
ing decision of a question stated as follows: 


Is the probation officer of the Supreme Court of the District of Columbia, 
and are his assistants and the employees of his office, subject to the provisions 
and entitled to the benefits of the civil service retirement acts of May 22, 
1920 (41 Stat. 617), July 3, 1926 (44 Stat. 912), and May 29, 1930 (Public, 
No. 279)? 

The only provisions in the civil retirement act of May 29, 1930, 
46 Stat. 470, for consideration in this connection are paragraphs (a) 
and (e), section 3, entitled “Employees to whom the act shall 
apply,” and are as follows: 

(a) All employees in the classified civil service of the United States, includ- 
ing all persons who have been heretofore or may hereafter be given a com- 
petitive status in the classified civil service, with or without competitive exam- 
ination, by legislative enactment, or under civil servce rules promulgated 
by the President, or by Executive orders covering into the competitive classi- 
fied service groups of employees with their positions or authorizing the appoint- 
ment of individuals to positions within such service. 

» » ~ ~ * * * 


(e) All regular annual employees of the municipal government of the Dis- 
trict of Columbia, appointed directly by the commissioners or by other com- 
petent authority, including those employees receiving per diem compensation 
paid out of general appropriations and including public-school employees, 
excepting school officers and teachers. 


It is provided in Rule II, paragraph 1, of the Civil Service Rules 
and Regulations, that the classified service shall include “ all officers 
and employees in the executive civil service of the United States 
* * *” Accordingly, the term “classified civil service” appear- 
ing in the original civil retirement act of May 22, 1920, as well as 
the same term appearing in the amendments thereof, has been ap- 
plied consistently to mean the classified executive civil service, as 
distinguished from the military, naval, legislative, and judicial 
branches of the Government. 34 Op. Atty. Gen. 192; id. 334, and 
and various decisions of the Commissioner of Pensions. 
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The District of Columbia probation system, established by the 
act of June 25, 1910, 36 Stat. 864, amended by the act of March 4, 
1919, 40 Stat. 1324, is essentially a judicial function under the 
Supreme Court of the District of Columbia. Under the act of 
June 25, 1910, swpra, and as amended, the Supreme Court of the 
District of Columbia has the power of appointment and removal 
of the probation officers and employees under them, as well as the 
fixing of the duties and responsibilities of their offices or positions. 
While for the purposes of the budget and for convenience in ac- 
counting, the salaries of said probation officers and employees, as 
well as the salaries for the justices and other officers of the Supreme 
Court of the District, are provided under the appropriations for 
the District of Columbia, that circumstance does not justify class- 
ing said probation officers and employees as within the classified 
executive civil service, or as “employees of the municipal govern- 
ment of the District of Columbia,” even though they may be ap- 
pointed as the result of a civil-service examination. 

It is understood that, heretofore, said probation officers and em- 
ployees have been considered as not under the civil retirement act. 
See page 17 of the publication entitled “ Retirement Act Handbook,” 
published by the Bureau of Pensions in 1929. You are advised, 
therefore, that under existing law, orders, and decisions, the pro- 
bation officer of the Supreme Court of the District of Columbia, 
his assistants and the employees of his office, are not subject to the 
provisions, nor entitled to the benefits, of the civil retirement act 
as amended. 


(A-35089) 


OATHS TO EXPENSE ACCOUNTS—CIVILIAN EMPLOYEES OF THE 
WAR DEPARTMENT 


When the official business involved in the expense account of a civilian em- 
ployee of the War Department is incident to the administration of military 
justice or for other purposes of military administration, the oath to such 
expense account may be administered either by an officer or employee 
enumerated in section 8 of the act of August 24, 1912, 37 Stat. 487, or by 
an officer of any class enumerated in the 114th Article of War, as amended. 

When the official business involved in the expense account of a civilian em- 
ployee of the War Department is incident to the administration of non- 
military activities involving the charging of appropriations for the non- 
military activities of the War Department, the oath may not be admin- 


istered by an officer of any of the classes enumerated in the 114th Article 
of War, as amended, 


Comptroller General McCarl to the Secretary of War, February 10, 1931: 
There has been received your letter of January 24, 1931, as follows: 


It has been noted that certain suspensions have been made in the accounts 
of disbursing officers on account of payments of traveling expenses to civilian 
employees of the War Department, the reason for such suspensions being stated 
to be that section 8 of the act of August 24, 1912 (37 Stat. 487; U. S, C. 5:97; 
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sec, 1337, Mil. Laws, 1929; par. 115, Standardized Government Travel Regula- 
tions), does not authorize officers of the Army to administer oaths to expense 
accounts of civilian employees. 

The act of August 24, 1912, supra, provided as follows: 

“After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, collectors of customs, collectors of internal revenue, chief clerks of 
the various executive departments and bureaus, or clerks designated by them for 
the purpose, the superintendent, the acting superintendent, custodian, and prin- 
cipal clerks of the various national parks and other Government reservations, 
superintendent, acting superintendents, and principal clerks of the different 
Indian superintendencies or Indian agencies and chiefs of field parties, are 
required, empowered, and authorized, when requested, to administer oaths, 
required by law or otherwise, to accounts for travel or other expenses against 
the United States, with like force and effect as officers having a seal; for such 
services when so rendered, or when rendered on demand after said date by 
notaries public. who at the time are also salaried officers or employees of the 
United States, no charge shall be made; and on and after July first, nineteen 
hundred and twelve, no fee or money paid for the services herein described 
shall be paid or reimbursed by the United States.” 

Prior to the enactment of the act of August 24, 1912, reimbursement was 
allowed for fees charged for administering oaths to officers or employees of the 
Government in connection with an account or a voucher in an account, and 
a schedule of such fees may be found in Treasury Department Circular No. 19, 
March 12, 1907 (13 Comp. Dec. 890), which was quoted in Circular No. 66. War 
Department, September 27, 1907. It appears that section 8 of the act of August 
24, 1912, was designed to remove the necessity for the payment of fees for 
oaths required in connection with expense accounts and it was held in decision 
of the Comptroller of the Treasury dated July 3, 1915, 22 Comp. Dec. 1, that 
such fees might no longer be paid, even where the oath was administered by 
an officer not within the scope of the act in question. 

Certain Army officers were authorized, prior to the enactment of the act of 
August 24, 1912, to administer oaths for the purposes set forth in section 4 of 
the act of July 27, 1892 (27 Stat. 277), as follows: 

“That judge advocates of departments and of court-martial, and the trial 
officers of summary courts, are hereby authorized to administer oaths for 
the purposes of the administration of military justice, and for other purposes 
of military administration.” 

The provision quoted above was superseded by the 114th Article of War, 
section 3, act of August 29, 1916 (39 Stat. 669), as amended by section 1, 
Chapter II, act of June 4, 1920 (41 Stat. 810; U. S. C. 10: 1586; sec. 472, Mil. 
Laws, 1929), providing as follows: 

“Any judge advocate or acting judge advocate, the president of a general 
or special court-martial, any summary court-martial, the trial judge advocate 
or any assistant trial judge advocate of a general or special court-martial, 
the president or the recorder of a court of inquiry or of a military board, 
any officer designated to take a deposition, any officer detailed to conduct an 
investigation, and the adjutant of any command shall have power to adminis- 
ter oaths for the purposes of the administration of-military justice and for 
other purposes of military administration; and in foreign places where the 
Army may be serving shall have the general powers of a notary public or of 
a consul of the United States in the administration of oaths, the execution 
and acknowledgment of legal instruments, the attestation of documents, and all 
other forms of notarial acts to be executed by persons subject to military 
law.” 

It will be noted that section 8 of the act of August 24, 1912, while it pro- 
vided that no fee should be paid by the United States for oaths to expense 
accounts, did not include any officers connected with the Military BEstablish- 
ment in the enumeration of officers who would administer such oaths free 
of charge, and it appears that, unless civilian employees of the Military Estab- 
lishment are otherwise provided for. the act in question discriminated against 
them in this respect. It is believed, however, that the reason for the failure 
of this act to provide for the Military Establishment was that provision had 
been otherwise made by law, as shown'above, for the administering of oaths 
by certain officers of the Army “for the purposes of the administration of 
military justice and for other purposes of military administration,” and it 
appears that for many years, both before and after the enactment of the act 
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of August 24, 1912, the officers so authorized have in fact administered oaths 
to expense accounts of the nature here in question. 

It is the view of the War Department that, while oaths of civilian employees, 
not pertaining to military administration, such as oaths to applications for 
pensions, are not within the purview of the 114th Article of War, all oaths 
which civilian personnel of the Army may be required by law or regula- 
tion, to take in connection with official business pertaining to the Military 
Establishment, may properly be administered, either by any of the persuns 
enumerated in section 8 of the act of August 24, 1912, or by any of the 
officers enumerated in the 114th Article of War, provided that in each case 
a proper showing be made on the jurat as to the capacity in which the officer 
administers the oath, i. e., “ judge advocate,” “ adjutant,” etc. 

It is requested that a decision be rendered as to whether credit will be 
allowed in the accounts of disbursing officers for payments covering expense 
accounts of civilian personnel of the Military Establishment, if such payments 
are supported by oaths administered as set forth above and are otherwise 
correct. 


In specific answer to the question as submitted in your letter, I 
have to advise as follows: 

1. With respect to expense accounts of civilian employees of the 
War Department which have particular reference to, or are incident 
to, the official business of the administration of military justice, or 
for other purposes of military administration, and there is involved 
the charging of appropriations for the Military Establishment the 
oath to such expense accounts may be administered either (1) by any 
of the officers or employees enumerated in section 8 of the act of 
August 24, 1912, 37 Stat. 487, quoted in your letter, or (2) by any 
of the officers enumerated in the 114th Article of War, as amended 
by the act of June 4, 1920, 41 Stat. 810, also quoted in your letter, 
provided that in each instance there is a proper showing as to the 
capacity in which the officer administers the oath. 

2. As to the expense accounts of civilian employees of the War 
Department incident to the official business of nonmilitary activities 
involving the charging of appropriations for the nonmilitary activi- 
ties of the War Department, such as rivers and harbors works, the 
administration of national cemeteries and national military parks, 
etc., the oath may not be administered by an officer of any of the 
classes enumerated in the 114th Article of War, as amended. 


(A-35108) 


TRAVELING EXPENSES—SUBSISTENCE—AIR TRAVEL 





Travel on official business may be performed by airplane if the cost to the 
Government does not exceed the cost of the railroad fare, plus Pullman 
fare when the length of journey would authorize the use of Pullman 
accommodations, less land-grant deductions when applicable. When there 
is available train service leaving at approximately the same time which 
would not require the use of a Pullman berth, the cost of a chair only will 
be allowed. 
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When the travel is on an actual subsistence expense basis, reimbursement is 
authorized only for expenses actually incurred for subsistence, notwith- 


standing that it was less than it would have cost had the travel been by 
railroad. 


Comptroller General McCarl to the Secretary of the Treasury, February 10, 
1931: 


There has been received a letter from G. C. Holt, internal revenue 


agent in charge, Oklahoma City, Okla., dated January 13, 1931, as 
follows: 


Please refer to Notice of Exception, January 8, 1931, Voucher No. 124, 
suspension of amount paid to Louin BE. McHlroy, internal revenue agent. 

The amount of $1.95 claimed in the agent’s expense account for the month 
of September, 1930, representing the difference between Pullman berth and 
seat from Wichita, Kans. to Oklahoma City, has been disallowed because 
the— “* * * claimant could have left Wichita at 5.50 p. m. and arrived 
at Oklahoma City at 10.05 p.m. * * *.” 

Two questions arise in the mind of the writer concerning this disallowance, 
upon which advice would be appreciated for the future guidance of this office. 

The decision of the Comptroller General with reference to the authorized use 
of airplane as a means of transportation, provides specifically that the expense 
will be allowed to the extent of railroad fare plus Pullman. It does not dif- 
ferentiate between Pullman berth and Pullman seat. 

In view of this decision, many airplane transportation comparies through- 
out the United States have arbitrarily reduced their rates for travel by Gov- 
ernment transportation requests to the equivalent of railroad fare plus Pullman. 
If such an allowance is to be limited to railroad fare plus Pullman seat, this 
office should be advised as all other accounts have been approved to the extent 
of railroad fare plus Pullman berth. 

The second question upon which advice would be appreciated is whether or 
not additional expense and loss of time incurred through the use of Pullman 
seat should not be given equal weight. It is true in this case that had the 
agent traveled on the 5.50 p. m. train he would not have incurred a charge for 
Pullman berth, but on the other hand, had he done so he would have incurred 
an expense for dinner in the dining car which, together with waiter tip, would 
have been the equivalent to the amount disallowed, and in addition the agent 
would have lost two hours official time, which he did not lose by arriving in 
Oklahoma City at 3.00 p. m. 


As to whether allowance may be made in connection with the 
travel by airplane from 12 noon on July 10, 1930, to 3 p. m. same 
day, to the extent of railroad fare plus Pullman berth for travel 
between the two points which could have been made by rail between 
5:30 p. m. and 10.05 p. m., it has been held that where there was 
available train service leaving at approximately the same time which 
would not have required the use of a berth, that the cost of a chair 
only, rather than Pullman berth, would be allowed. See A-34777, 
dated January 16, 1931. 

In connection with the question of subsistence charges, it has been 
held that an officer on a per diem in lieu of subsistence basis, per- 
forming travel partly by commercial airplane instead of by rail as 
authorized in his orders, is entitled to per diem in lieu of subsistence 
for only the actual time consumed notwithstanding that it was less 
than it would have taken by railroad. See A-80018, dated June 20, 
1930. The same principle is applicable to travel on an actual ex- 
pense basis. See A-28200, dated September 23, 1929. 

The two questions are answered accordingly. 





DECISIONS OF THE COMPTROLLER GENERAL 361 


(A-35191) 
COMPENSATION—PART-TIME AND FEE-BASIS EMPLOYEES 


Part-time and fee-basis employees are not entitled to the compensation attached 
to their positions during the time they are appearing as witnesses and 
being paid a fee therefor, under the provisions of section 19 of the World 
War veterans’ act, as amended by the act of July 3, 1930, 46 Stat. 992. 

A part-time employee should be charged the proportionate share of his salary 
on the basis of his absence from his duty station. 

A part-time employee appointed to render a specified number of hours of service 
per day can only fulfill his agreement by rendering the specified number 
of hours of service on each day of service. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 

ruary 10, 1931: 

I have your letter of January 30, 1931, requesting decision on 
three questions stated as follows: 

1. Whether the salary of part-time and fee-basis employees of the U. S. 
Veterans’ Bureau is allowable in addition to the fee not to exceed $2U.00 per 


day which may be authorized pursuant to the provisions of section 19 of the 
World War veterans’ act, as amended July 3, 1930. 


The applicable portion of section 19 of the act reads as follows: 


“ Part-time and fee-basis employees of the bureau, in addition to their regular 
travel and subsistence allowance, when ordered in writing by the director to 
appear as a witness in suits under this section, may be allowed, within the 
discretion and under written orders of the director, a fee in an amount not to 
exceed $20.00 per day.” 


* * * * * * * 


2. What is the proper charge to be made against a part-time employee for 
services which it is necessary to employ a third party to render by reason of 
the part-time employee’s absence? 


* x * * * * * 


3. Whether a part-time employee who has been appointed to render a speci- 
fied number of hours service per day may be considered to have fulfilled his 
agreement by rendering, during a designated period, such as a week or a 
month, the aggregate number of hours of services which he would be required 
to render during such period of time at intervals other than the specified 
number of hours each day, in case it be administratively determined that such 
an arrangement does not work to the disadvantage of the Government. 


1. As to part-time employees, since they will not be available to 
render the part-time service during such periods as they are appear- 
ing as witnesses, so that if any service should be required to be 
rendered by them it would be necessary to employ a substitute, as in- 
dicated in the second question, their part-time compensation should 
be reduced accordingly. That is to say, they would not be entitled to 
salary when absent to appear as witnesses in suits. 

In the case of fee-basis employees, since their right to the fee for 
services under their fee-basis employment is dependent on the actual 
rendition of the service called for by the fee in any given case, it 
would seem, as stated by you, that no difficulty would arise since no 
service will be authorized at the time the fee-basis employee is serv- 
ing as a witness. Accordingly, question 1 is answered in the negative. 
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2. It is assumed that an administrative check is kept on the fre- 
quency of absence of each part-time physician and on the cost of 
employing a substitute to perform the service in his absence and that 
if the cost substantially exceeds the amount of the part-time physi- 
cian’s salary the situation will be corrected either by the employment 
of a different part-time physician or by putting the employee on a 
fee basis. If such is the practice, it would be proper to charge the 
part-time physician the proportionate share of his salary on the 
basis of his absence from his duty station. 

3. A part-time employee should render the service required by his 
contract of employment. If his contract calls for a certain number 
of hours daily it is not fulfilled by the rendition of a greater number 
of hours on some days of a given period and the rendition of no 
service or a less amount of service on other days of the same period, 
even though the aggregate number of hours during the period is 
equal to the number of hours of daily service called for by his con- 
tract multiplied by the number of days in the period. [If it is desired 
to pay part-time employees on the basis of aggregate hours of service 
during a given period then their contracts of employment should 
be amended accordingly. The third question is answered in the 
negative. 


(A-35329) 


CONTRACTS—DELIVERIES—SHORTAGES 


Under the Standard Form of Contract for the Purchase of Coal, the provision 
that settlement shall be based upon railroad weights for delivery by rail 
does not establish that the railroad weights at point of origin shall be used 
when the expense and risk of delivery are those of the contractor, and the 
weighing on Government scales at destination, which are tested and ac- 
cepted by the railroads, shows that there is a shortage in delivery. 

Decision by Comptroller General McCarl, February 10, 1931: 

The Perryman-Burns Coal Co. has requested allowance under 
contract W-626—qm-8583, dated June 10, 1930, of an item of $15.03 
which was deducted on voucher No. 5733, accounts of W. D. Dabney, 
finance officer, for October, 1930, on account of a shortage of 2,756 
pounds in the delivery of coal at the Watertown Arsenal, Mass. 

The contract was on the Standard Government Form of Coal Con- 
tract and there was made a part thereof Standard Form No. 43, 
Standard Government Purchase Conditions for Coal, which pro- 
vided, in paragraph 8, that— 

Weights.—For coal purchased f. o. b. point of origin or shipment, and shipped 
in earload lots, and for coal purchased f. o. b. destination and shipped in carload 
lots or delivered by barge or scow, settlement shall be based upon railroad 


weights for delivery by rail or upon certifications furnished by the contractor 
of railroad weights of cars making up cargo for delivery by barge or scow 
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For coal purchased under conditions which do not admit of railroad weights, 
settlement shall be based upon weights as determined by prevailing commer- 
cial practice. 


It seems that in car Erie No. 22269 there was shipped on August 2, 
1930, by the contractor from Jessup, Pa., a carload of coal to the 
Watertown Arsenal under the contract in question and the waybill 
shows the gross weight of 144,176 pounds, tare 38,000 pounds, or net 
weight of 106,176 pounds. The coal was purchased f. o. b. Water- 
town Arsenal and waybill states that this shipment was “ subject 
to weighing at arsenal.” When the car was received at Watertown 
Arsenal, an inspection thereof indicated that there was a shortage 
in weight and the car was run on the scales and weighed with the 
result that there was shown a shortage of 2,576 pounds, which at 
the contract rate amounts to the difference of $15.03 deducted in 
making payment for the car of coal and which item is now claimed. 

The contractor contends that under paragraph 8 of the Standard 
Purchase Conditions, above quoted, the Government is required to 
pay for 106,176 pounds of coal because that was the weight shown 
on the waybill, whereas the War Department contends that since 
the coal was purchased f. o. b. Watertown Arsenal and delivery was 
at the expense and risk of the contractor the United States is not 
required to pay for the coal shown not to have been delivered and 
that any claim the contractor may have for shortage in delivery is 
not against the United States. 

It will be noted that the contract merely provides that settlement 
shall be based upon railroad weights for delivery by rail or upon 
certifications furnished by the contractor of railroad weights of 
cars making up cargo for delivery by barge or scow. It does not 
provide that the payment shall be made on the railroad weight at 
point of shipment and, as a matter of fact, payments should not be 
made upon such railroad weights at point of shipment when there 
are available facilities for weighing coal at destination and par- 
ticularly if there is any indication that the car does not contain the 
weight of coal shown on the waybill or invoices of the contractor, 
and when the risk and expense of delivery f. o. b. Government des- 
tination are those of the contractor. In this case there was an in- 
dication of shortage and there are railroad scales at the Watertown 
Arsenal which had been tested and adjusted the day previous to the 
weighing in question by the Boston & Maine Railroad and sealed 
by the sealer of weights and measures of the town of Watertown. 
While the scales appear to be the property of the United States, they 
are periodically tested by the Boston & Maine Railroad and this 
railroad accepts the weights taken on these scales for billing pur- 
poses. In other words, to all intents and purposes the scales on 
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which this coal was weighed at destination show the railroad weights 
of the coal, and as the contractor has been paid on this basis it is 
not entitled to the additional payment of $15.03 as claimed. 

The ciaim must be, and is, disallowed. 


(A-34997) 


NATURALIZATION—REFUND OF FEES 


The fee of $10 required by sections 32 (a) and 33 (a) of the act of June 

29, 1906, amended by section 9 of the act of March 2, 1929, 45 Stat. 1515, 
to be paid as a condition precedent to the making of an application for 
a new certificate of citizenship or declaration of intention in lieu of one 
that has become lost, mutilated, or destroyed, or for a certificate of 
derivative citizenship, is earned when the application, apparently valid, 
is received and filed by the Government, a service having been rendered 
or a privilege granted, and may not be refunded unless the facts stated 
in the application clearly disclose the disqualification of the applicant 
or the impropriety of executing the document for which the application 
has been filed. 


Decision by Comptroller General McCarl, February 14, 1931: 
The Commissioner of Naturalization has forwarded to this office 
for preaudit several administratively approved vouchers in favor of 
persons hereinafter named, each claiming $15 refund for fees paid 
in connection with application, Form No. 2400, for a certificate of 
derivative citizenship, and several administratively approved 
vouchers, each claiming $10 for refund of fees paid in connection 
with application, Form No. 2600, for a new declaration of intention, 
where the original declaration was lost, mutilated, or destroyed. 
The following is a list of numbers and names on the vouchers, 
together with the accompanying administrative statement in support 
of the payment: 





CLAIMING REFUND OF FEES FOR CERTIFICATES OF DERIVATIVE CITIZENSHIP 






Serial No. RC-5281, Mrs. Byron Richrod. 
Administrative statement : 

1-A-€2, 

Boston schedule No, 158. 

Application was not apparently valid when received and filed in that it 
states applicant was born at Sydney, Nova Scotia, on September 10, 
1895; that her husband was born at Nantucket, Massachusetts, on April 
19, 1900; and that she was married on September 15, 1924. Under the law 
she did not derive citizenship through marriage to a citizen on September 15, 
1924. Application was not properly received and filed by the Government. 


Serial No. RC-5282, Fernando de Freitas Dias. 
Administrative statement: 

1-A-95. 

Boston schedule No. 215. 

Application states he was born at Fajasinha, Flores, Azores Islands, on April 
1, 1905, and that his father was naturalized on October 20, 1882. The applicant 
is therefore a citizen of the United States under provisions of sec. 1993, 
U. 8. R. 8. Application was not properly received and filed by the Government. 
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Serial No. RC—5283, Salvatore Carpanzano, 
Administrative statement: 

2-A-343. 

New York schedule No. 214. 

Application form 2400 submitted was not an apparently valid application 
under the purview of the decision of the Comptroller General of the United 
States dated December 1, 1930, as the form states that the applicant was born 
at San Fili, Italy, on June 16, 1905, and that his father became a citizen of 
the United States on February 21, 1901. The applicant was therefore under 
the provisions of sec. 1993, U. S. R. S., a citizen of the United States and did 
not derive citizenship through the naturalization of his father. The application 
was not properly received and filed by the Government, 


Serial No. RC-5284, Salvatore Altchek, 
Administrative statement: 

2-A-—562. 

New York schedule No. 309. , 

Application dated July 7, 1930, states applicant was born on October 14, 1909, 
less than twenty-one years prior to date of application. Sec. 33 of act of June 
29, 1906, as amended by act of March 2, 1929, 45 Stat. 1516, provides that any 
individual over twenty-one years of age, who claims to have derived citizenship, 
etc., may make application for a certificate of citizenship. Application was not 
apparently valid at the time it was received, therefore was not properly received 
and filed by the Government. 


Serial No. RC-5285, Arcadio Marocchi, RC-5286, Harry Adolf Natanael Petter- 
son, and RC-5287, Nicola Di Benedetto. 
Administrative statement similar to that appearing in connection with Serial 

RC-5283. 

Serial No. RC-5288, Demarco Bartolomeo, . 
Administrative statement: . 

5-A-15. 

Buffalo schedule No. 174. 

Application was not apparently valid when received in that applicant states 
he was born on November 3, 1908; that he arrived in the United States on 
November 18, 1929, and that his father was naturalized on August 1, 1928. At 
the time the applicant arrived in the United States he was over 21 years of 
age, and under section 5 of act of March 2, 1907, 34 Stat. 1229, did not derive 
citizenship through naturalization of his father. Application was not properly 
received and filed by the Government. 


Serial No. RC-5289, Alfonso Arnone. 
Administrative statement similar to that appearing in connection with RC-5283. 


Serial No. RC-5290, Walter Eugene Biedron. 
Administrative statement: 

11—A-107. 

Chicago schedule No. 311. 

Application was not apparently valid when received and filed in that it 
states the applicant was born on October 7, 1908, and that his father was 
naturalized on December 6, 1929, or two months after he reached the age 
of 21 years. Under the law the applicant did not derive citizenship through 
naturalization of his father. The application was not properly received and 
filed by the Government. 


Serial No. RC-5291, Olga Saran. 
Administrative statement : 

11-A-112. 

Chicago schedule No. 336. 

Application Form 2400 received, which states that applicant arrived in the 
United States on December 6, 1927; that she was born on July 1, 1906, and 
that her father became naturalized on April 21, 1927. Application was ap- 
parently not valid when executed in that applicant was over 21 years of age 
at the time of her arrival in the United States. Under the law she did not 
derive citizenship through the naturalization of her father. The application 
was not properly received and filed by the Government. 
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CLAIMING REFUND OF FEES FOR NEW PECLARATION OF INTENTION OR CERTIFICATE 


Serial No. 5469, Carmelo Criscione. 
Administrative statement: 

2340-D-26025. 

Receipt No. 2-B-3850; New York schedule No. 418. 

The act of March 2, 1929, sec. 32-a (45 Stat. 1515), provides that if any 
declaration of intention furnished to any declarant under the naturalization 
laws is lost, mutilated, or destroyed, the declarant may, upon the payment to 
the commissioner of a fee of $10, make application to the Commissioner of 
Naturalization for a new declaration, and that if the commissioner finds that 
the declaration is lost, mutilated, or destroyed, he shall issue to the applicant 
a new declaration. On the receipt of the application (Form 2600) in the 
office of the district director of naturalization at New York City it was found 
that the declaration in question was in the files of the district director. The 
Commissioner of Naturalization, finding that the declaration was not lost but 
in the possession of the Government, can not under the law issue a new 
declaration. A valid application was not, therefore, received and filed by the 
Government. 


Serial No. RC-5163, Charles Edward McDonnell. 
Administrative statement similar to that appearing in connection with Serial 
No. RC-5469. 


Serial No. 5166, George Abdalla Sayegh. 
Administrative statement: 

2271-C-—2354266. 

Receipt No. 2-B-3890; New York schedule No. 421. 

The act of March 2, 1929, 45 Stat. 1515, provides: * * * If the Com- 
missioner of Naturalization finds that the certificate or declaration is lost, 
mutilated, or destroyed, he shall issue to the applicant a new certificate or 
declaration * * *. On December 2, 1930, before the application form was 
forwarded to the bureau, the applicant appeared before the district director of 
naturalization at New York City and advised that officer that his original 
certificate of citizenship had been located and he did not desire a new 
certificate. The Commissioner of Naturalization, finding that the certificate 
is no longer lost, but has been recovered, can not issue a duplicate under the 
terms of the act referred to above. 


Serial No. RC—5168, Vincenzo Mina, and RC-5169, John Kalodoukas. 
Administrative statement similar to that appearing in connection with Serial 
No. RC-5469. 


Serial No. RC—5470, Phillip Michael Duke. 
Administrative statement: 

1500—D-142063. 

Receipt No. 2-B-3301; New York schedule No. 367. 

Application (Form 2600) executed on September 16, 1930, requested a new 
declaration of intention in lieu of one alleged to have been filed in the U. S. 
District Court at Boston, Mass., on May 15, 1924. On the receipt of the applica- 
tion by the district director at Boston it was found that the declaration in 
question was filed on July 24, 1923, more than seven years prior to the date 
of the application. Subd. 2, sec. 4, act of June 29, 1906, as amended, provides 
that not less than two years nor more than seven years after he has made such 
dec!aration of intention he shall make and file a petition. The validity of a 
declaration of intention is, therefore, limited to seven years from the date of 
issuance. The declaration in question became invalid on July 25, 1980. Sec. 
22-2. act of March 2, 1929 (45 Stat. 1516), provides that if the commissioner 
finds that the declaration is lost, mutilated, or destroyed he shall issue a new 
declaration. At the time the application was made the declaration was no 
lenger in existence, and therefore a valid application was not received and 
filed by the Government. 


Serial No. RC-5471, Giuseppe Silvestri. 
Administrative statement: 

492—C-881142. 

Receipt No. 2-B-3918; New York schedule 426. 

Application (Form 2600) executed on November 17, 1930, for a new certificate 
of naturalization alleged to have been issued at Camp Greenleaf, Ga., about 
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July, 1918, and taken up by the American consul in Rome when the applicant 
applied to return to the United States after having been in Italy for about 5 
yrs. Sec. 82-a of the act of June 29, 1906, as amended (45 Stat. 1516), pro- 
vides that if any certificate of citizenship issued to any citizen under the 
naturalization laws is lost, mutilated, or destroyed, the citizen may make 
application to the Commissioner of Naturalization for a new certificate, and 
if the commissioner finds that the certificate is lost, mutilated, or destroyed, 
he shall issue to the applicant a new certificate. In the instant case the U. 8. 
District Court for the Northern District of Georgia entered a formal order 
canceling naturalization certificate No. 881142 under sec. 15 of the act of June 
29, 1906, on June 19, 1926, and such certificate marked “Canceled” is in the 
bureau’s files. At the time the application was made there was no certificate 
No. 881142 in existence as a valid certificate. A valid application was not 
received and filed by the Government, 


Serial No. RC-5014, Harold Homles, 
Administrative statement : 

3-B-694. 

Philadelphia schedule No. 210. 

Application (Form 2600) executed on May 20, 1930, requested a new declara- 
tion of intention in lieu of one alleged to have been filed in the Supreme Court 
of New York County, N. Y., in November, 1923. On investigation it developed 
that no declaration of intention was filed by the applicant as alleged. The act 
of March 2, 1929, sec. 32—-a (45 Stat. 1516) provides that if any declaration of 
intention furnished to any declarant under the naturalization laws is lost, 
mutilated, or destroyed the declarant may make application to the Commis- 
sioner of Naturalization for a new declaration, and if the commissioner finds 
that the declaration is lost, mutilated, or destroyed he shall issue to the appli- 
cant a new declaration. In the instant case no declaration of intention for this 
applicant was lost, mutilated, or destroyed for in fact no declaration of inten- 
tion existed. Therefore, under the law a valid application was not received and 
filed by the Government. 


Serial No. RC-5280, Joseph Surradge Wishart, 
Administrative statement: 

2-B-3190. 

New York Schedule No. 356. 

Application was not apparently valid when received and filed in that it states 
the applicant’s declaration of intention was filed in 1900. Declarations of inten- 
tion filed at that time have expired by limitation of law. The application was 
not properly received and filed by the Government. 


Vouchers designated as Serial Nos. RC-5281 to 5291, inclusive, are 
for refund of fees paid in connection with applications for certifi- 
cates of derivative citizenship. In decision of December 1, 1930, 10 
Comp. Gen. 240, it was held as follows (quoting from the syllabus) : 


The fee of $10 required by section 83 (a) of the act of June 29, 1906, as 
amended by section 9 of the act of March 2, 1929, 45 Stat. 1515, to be paid as 
a condition precedent to the making of an application for a certificate of deriva- 
tive citizenship, is earned when the application, apparently valid, is received 
and filed by the Government, a service having been rendered or a privilege 
granted, and may not be refunded simply because the applicant desires to with- 
draw the application prior to the completion of action by the Government in 
issuing the certificate. 10 Comp. Gen. 35 distinguished. 

The fee of $5 required by section 5 of the amendatory act of March 2, 1929, 
45 Stat. 1513, for a “certificate of arrival issued for naturalization purposes,” 
is not earned unless the certificate has actually been issued, that is, prepared 
ready for delivery, and may be refunded upon the withdrawal of the applica- 
tion if the certificate has not been so prepared. 


Accordingly, the $5 fee is refundable in all the cases presented as 
the certificate of derivative citizenship was not prepared ready for 
delivery in any of the cases. The $10 fee is refundable only if the 
application when received by the Government was apparently invalid, 
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because the facts stated therein disclosed the disqualification of the 
applicant to receive the certificate, or the impropriety of executing 
such a certificate is patent therefrom. There should be applied in 
determining whether an application is “apparently valid” within 
the meaning of the decision of December 10, 1930, supra, the same 
principles which were required to be applied by the clerks of courts 
in determining the validity of a declaration of intention to become 
a citizen, enunciated in decision of June 10, 1927, 6 Comp. Gen. 812- 
814, as follows: . 


The fees required by law are charged for a service rendered and a privilege 
granted, and if no valid service is rendered or privilege granted it naturally 
follows that no fee should be charged. 3 Comp. Gen. 458; 4 id. 518; 5 id. 306. 
The clerk of court is presumed to know the requirements of law and regulations 
issued pursuant thereto for a valid declaration of intention or petition for 
naturalization. If the disqualification of declarant or petitioner or the impro- 
priety of executing and filing such documents is patent from the facts before 
the clerk of court, the responsibility is his; he has rendered no valid necessary 
service, and the fees should not be collected, and, if collected in advance, should 
be returned, assuming deposit of the fees is so made as to be available for 
refund. If the information furnished the clerk of court is erroneous or mis- 
leading, or the disqualification of declarant or petitioner or the impropriety of 
executing and filing the document is not apparent from the facts before the 
clerk of court, the responsibility is not his; and if any service be rendered in 
such cases the prescribed fees should be collected therefor and should not 
be refunded, notwithstanding that the declaration or petition may subsequently 
be found to be invalid either by the court or otherwise. See 3 Comp. Gen, 115; 
id. 458; 4 id. 518. 


Applying these principles to the listed vouchers claiming refund of 


fees filed in connection with applications for certificates of derivative 
citizenship, designated as Serial Nos. 5281 to 5291, inclusive, the $10 
fee is refundable in each case for the reason that the facts stated in 
the applications showed clearly that the applicants were disqualified 
from applying for a certificate or that the execution of a certificate 
would be improper. 

Section 32 (a) of the act of June 29, 1906, amended by section 9 
of the act of March 2, 1929, 45 Stat. 1515, provides as follows: 

If any certificate of citizenship issued to any citizen, or any declaration of 
intention furnished to any declarant, under the naturalization laws, is lost, 
mutilated, or destroyed, the citizen or declarant may, upon the payment to the 
commissioner of a fee of $10, make application (accompanied by two photographs 
of the applicant) to the Commissioner of Naturalization for a new certificate 
or declaration. If the commissioner finds that the certificate or declaration is 
lost, mutilated, or destroyed, he shall issue to the applicant a new certificate 
or declaration with one of such photographs of the applicant affixed thereto. 

Under the principles announced in decision of December 10, 1930, 
with respect to refund of fees paid in connection with applications 
for certificates of derivative citizenship issued under section 33 (a) 
of the same statute, the fee of $10 required under section 32 (a) 
likewise is earned when the application, apparently valid, for a new 
certificate in lieu of one that has been lost, mutilated, or destroyed, 
has been received and filed by the Government, and there should 
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be applied the same principles above stated in determining whether 
the application was “ apparently valid.” 

Referring to voucher designated as Serial No. RC—5469, 5163, 
5168, and 5169, there was nothing in the application for a new cer- 
tificate to disclose that the original certificate had not been lost, 
mutilated, or destroyed, or to show on its face that the issuing of a 
new certificate would not be authorized. In these cases the fee was 
earned when the applications were received and filed and the 
vouchers may not be certified for payment. 

The same may be said as to voucher No. RC-5166. Applicant 
is not entitled to a refund merely because he was permitted to 
withdraw his application after the same had been received and 
filed. 10 Comp. Gen. 240. 

Referring to voucher No. RC—5470, the information contained in 
the application was erroneous and misleading and nothing appeared 
in the application to put the Government officer or employee on 
notice that the original declaration of intent had become invalid 
by lapse of time. The voucher may not be certified for payment. 

Referring to voucher No. RC-5471, there was nothing contained 
in the application to indicate that the naturalization certificate had 
been canceled by order of the court: The voucher may not be 
certified for payment. 

Referring to voucher No. RC-5014, there was nothing contained 
in the application to indicate that the applicant had never filed a 
declaration of intention. The voucher may not be certified for 
payment. 

Referring to voucher No. 5280, the facts stated in the application 
for a new certificate showed that the original declaration of inten- 
tion had become invalid by lapse of time. Therefore, the Govern- 
ment officer or employee was put on notice of the invalidity of the 
application. The voucher will be certified for payment. 


(A-35303) 
ADVERTISING—BIDS—COMPETITION—RESTRICTIONS 


Under section 3709, Revised Statutes, unnecessary restrictions which would 
limit competition should not be included in advertisements for bids for the 
performance of work, or the furnishing of supplies, for the Government. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 

ruary 14, 1931: 

There has been received your submission of February 4, 1931, with 
enclosures, requesting decision whether you are authorized to reject 
the low proposal in the sum of $5,242 of the Weekly Elevator Com- 
pany (Inc.), and accept the next lowest proposal for the installation 
of an elevator in the Acute building at the United States Veterans’ 
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Hospital, Augusta, Ga., the doubt in the matter being whether a re- 
striction on competition contained in the advertisement for proposals 
is proper. 

Uninterrupted elevator service appears to be an essential factor in 
the proper operation of a hospital, and it seems to have been thought 
by the draftsman of the specifications that all elements of chance 
with regard to the elevators should be reduced to a minimum by a 
condition in the specifications intended to insure that all main parts 
of elevators installed in bureau hospitals would be furnished imme- 
diately when repairs or replacements thereto were necessary. The 
restriction on competition contained in the advertisement for this 
purpose is as follows: 


Bids will be considered only from established elevator manufacturers who 
build all main parts, including machine, gears, and brakes, and who have had 
elevators of this type in satisfactory operation in buildings of similar charac- 
ter to those mentioned herein for a period of at least two years. 


It is reported that there are “ quite a large number of established 
elevator manufacturers who build all main parts to their elevators 
and ample competition has heretofore been secured from elevator 
manufacturers who meet the foregoing requirements.” In this par- 
ticular case the Weekly Elevator Co. (Inc.) appears not to be a man- 
ufacturer of elevators, but is a concern located near the hospital in 
question, which purchases the elevators from the manufacturers and 
installs and services them. Elevators furnished by this concern have 
been installed in the United States Penitentiary at Atlanta, and 
in a large number of private buildings in Atlanta and other cities, 
including St. Petersburg, Fla., Columbia, Tenn., and elsewhere. 
The company has presented letters of commendation from trust 
companies, architects, etc., as to its installation and service work. 
It has been stated by the utility officer at the hospital with respect 
to elevators installed by a manufacturer thereof that his office was 
experiencing considerable trouble with such elevators and that— 


On the evening of December 31, 1930, the main drive motor rotor on the 
passenger elevator burned out. Upon inspection it was found that this rotor 
and the casting were practically at a white heat and the insulation on the 
wires was burned to crisp. 
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The rotor on this motor is a complete loss and it was necessary to have the 
* * * Blevator people disassemble the entire machinery in the penthouse 
in order to remove the rotor from the motor. Upon inspection of the rotor, 
after taking it from the motor, it was found that several of the wires in the 
windings were completely burned in two. This was caused by defective insula- 
tion in the rotor windings. 

The elevator was out of commission for approximately 4414 hours. 

The attention of the * * * Elevator people was called to the fact that a 
new stator and casting were also necessary in order that we would have no 
further trouble. However, the * * * Elevator Co. did not replace the 
stator with a new one, but assembled the new rotor in the old stator and 
placed the elevator in operation. 

I wish to inform you that the motor is now heating up considerably when it 
is used and this matter has been taken up with the * * * Hlevator Company 
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and they have decided to replace the stator on this motor, which will cause 
the taking out of service the passenger elevator again, and I presume it will 
take approximately the same number of hours to reassemble it as previously. 


This same officer had previously reported that the dumbwaiters 
located in the infirmary building were again out of commission, the 
cable breaking and causing loss of dishes and food. He further 
stated that: 


I wish to call your attention to these matters and wish to emphasize the 


fact that these elevators have given very unsatisfactory service since their 
installation. 


In fact, if they do not improve it will be necessary that this station hire one 
electrician or mechanic to be stationed near the elevators to keep them in repair 
at all times. 


These facts are sufficient to show that the limiting of competition to 
the manufacturers of elevators does not necessarily result in securing 
the satisfactory installation and servicing of elevators. Moreover. 
the restriction on competition is unreasonable and operates to de- 
prive local concerns of their right to compete on the basis of quality 
and price in bidding on Government contracts. The specifications 
may properly stipulate that the elevator to be furnished and installed 
shall be the equal of those known by the contracting officer to have 
given satisfactory service, and that it is of a make and type that 
has been in operation for a reasonable period: There properly may 
be a further stipulation that the installation be made by individuals 
or concerns having successful experience in the installation and ser- 
vicing of elevators. Further than this the apecifiontions for ele- 
vators may not ordinarily go. 

The restriction in the specifications may be disregarded in this 
instance as unreasonable and should not hereafter be used. Since the 
Weekly Elevator Co. is the low bidder, if it will agree to furnish 
and install a make and model of elevator which has had at least 
two years of successful operation, and it satisfactorily appears that 
said company has had successful experience in the installation and 
servicing of elevators, its bid should receive favorable consideration 
unless otherwise objectionable. 

The question is answered accordingly. 


(A-35205) 
OATHS—EXPENSE ACCOUNTS—CUSTOMS SERVICE 


Collectors of customs are not authorized by section 8 of the act of August 
24, 1912, 37 Stat. 487, to designate clerks in their respective offices to 
administer oaths to travel or other expense accounts. 

The authority to administer oaths in certain cases conferred upon various 
classes of officers and employees of the Customs Service by section 486 
of the act of June 17, 1930, 46 Stat. 725, authorizes such officers and 
employees to administer oaths to travel or other expense accounts of cus- 
toms employees, but not such accounts of employees in other branches of 
the Government. 


73175° —31——-25 
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Comptroller General McCarl to the Secretary of the Treasury, February 16, 
1931: 
I have your letter of January 31, 1931, requesting decision on 
questions stated as follows: 


1. Are collectors of customs authorized by section 8 of the act of August 
24, 1912, to designate clerks in their respective offices to administer oaths to 
travel or other expense accounts? 

2. If the answer to “1” is in the affirmative, is a clerk so designated author- 
ized to administer oaths to travel or other expense accouuts of oflicers and 
employees other than those in the office of the collector? 

3. Does the authority to administer oaths in certain cases conferred upon 
various classes of officers and employees of the Customs Service by section 
486 of the tariff act of 1930 authorize such officers and employees to administer 
oaths to travel or other expense accounts? 


Section 8 of the act of August 24, 1912, 37 Stat. 487, provides as 
follows: 


After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, collectors of customs, collectors of internal revenue, chief clerks 
of the various executive departments and bureaus, or clerks designated by 
them for the purpose, * * * are required, empowered, and authorized, when 
requested, to administer oaths, required by law or otherwise, to accounts for 
travel or other expenses against the United States, with like force and effect 
as officers having a seal; * * *%, 


An examination of the decisions of the accounting officers shows 
that, as stated in your letter, the question has not been heretofore 
decided whether a collector of customs is authorized by section 8 
of the act of August 24, 1912, supra, to designate a clerk in his 
office to administer oaths te expense accounts of officers and em- 
ployees of the United States. That the words “ or clerks designated 
by them for the purpose” were not intended as referring to all 
that precedes them so as to authorize postmasters, assistant post- 
masters, collectors of customs, and collectors of internal revenue to 
make such designations is indicated by the fact that both post- 
masters and assistant postmasters are named. It is not to be as- 
sumed that it was intended that postmasters and assistant post- 
masters should each be authorized to designate clerks in the post office 
to administer oaths, and yet if it could be held that the postmaster 
can make such designations it would have to be held, under the 
terms of the provision in question, that assistant postmasters have 
that authority also. Manifestly there was no need for anyone in a 
post office to administer oaths other than the postmaster and assist- 
ant postmaster. Accordingly, it must be held that the clause 
“or clerks designated by them for the purpose ” relates only to the 
“chief clerks of the various executive departments and bureaus.” 

In view of the considerations set forth in the preceding para- 
graph, I am constrained to answer your first question in the nega- 
tive, which renders it unnecessary to consider the second question. 

Section 486 of the act of June 17, 1930, 46 Stat. 725, provides for 
the administration of oaths as follows: 





DECISIONS OF THE COMPTROLLER GENERAL 373 


(a) Customs officers.—The following officers and employees may administer 
any oaths required or authorized by law or regulations promulgated tliere- 
under in respect of any matter coming before such officers or employees in the 
performance of their official duties: (1) Any customs officer appointed by 
the President; (2) the chief assistant of any such officer, or any officer or em- 
ployee of the customs field service designated for the purpose by such oflicer 
or by the Secretary of the Treasury; and (3) any officer or employee of the 
Bureau of Customs designated for the purpose by the Secretary of the Treasury, 

+ . a * : = > 


(c) No compensation.—No compensation or fee shall be demanded or ac- 
cepted for administering any oath under the provisions of this section. 


The customs officers or employees specified in the act last quoted 
are empowered to administer any oaths required or authorized by law 
or regulation promulgated thereunder in respect of any matter 
coming before such officers or employees in the performance of 
their official duties. Though the context seems to indicate that 
the provision has application primarily to customs matters, yet 
the language is broad enough to include travel or other expense 
accounts of customs employees, but not such accounts of employees 
in other branches than the customs service since the travel or other 
expense accounts of employees in other branches of the service do 
not properly come before customs officers or employees in the 
performance of their official duties. 

In the first paragraph of your letter reference is made to a pay- 
ment on a voucher for per diem and other expenses of an employee 
under the Supervising Architect. Exception was taken in the audit 
of the voucher because the oath thereon was administered by a clerk 
designated by the Collector of Customs at Baltimore, under the au- 
thority of Treasury Decision 37913, dated February 17, 1919, in 
which the Assistant Secretary of the Treasury in charge of customs 
matters suggested to collectors of customs that they designate clerks 
in their office to administer oaths to accounts for travel or other ex- 
penses against the United States, and directed that copies of the des- 
ignations be forwarded to the Auditor of the Treasury Department 
for his information. Apparently, since that time, vouchers supported 
by oaths administered by clerks designated by collectors of customs 
for the purpose have been passed in the audit of the accounts of the 
disbursing officers making payment on such vouchers. In view 
thereof credit for such payments heretofore made will be allowed, 
if correct in other respects. 


(A-35392) 
PAY—SICK IN HOSPITAL—OFFICERS’ RESERVE CORPS 


Where a member of the Officers’ Reserve Corps, reporting for active duty for 
training, informed the examining board that he had incurred an injury 
while enroute from his home to place of duty, but immediate hospital treat- 
ment was not deemed necessary for “appropriate treatment of such 
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injury,” and the officer was rejected for active duty and ordered to proceed 
to his home without any contemporaneous determination that the injury 
was incurred in line of duty, and the officer sought no medical or hospital 
treatment at the time, hospital treatment thereafter determined to be 
necessary is a part of the “further medical treatment” permitted by the 
act of April 26, 1928, 45 Stat. 461, for which payment of pay and allow- 
ances is not authorized. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
February 19, 1931: 


There has been received your request of February 2, 1931, for 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Second Lieut. Kermit K. Black, 
Infantry Reserve, for pay and allowances of his grade without 
dependents, from December 28, 1930, to January 31, 1931, while 
undergoing hospitalization at Station Hospital, Fort Sam Houston, 
Tex., due to an injury claimed to have been sustained July 6, 1930, 
while proceeding from his home in Houston, Tex., to Fort Sam 
Houston, San Antonio, Tex., pursuant to paragraph 36, Special 
Orders No. 143, Headquarters Eighth Corps Area, Fort Sam Hous- 
ton, Tex., dated June 18, 1930, assigning him to active duty for 
training for a period of 14 days, effective July 6, 1930. 

Paragraph 2, Special Orders No, 151, Headquarters Second Di- 
vision, Fort Sam Houston, Tex., dated July 10, 1930, is as follows: 


Under the provisions of paragraph 31, a (2), A. R. 140-5, and in compliance 
with instructions contained in 2d indorsement (file AG-201-—Black, Kermit K., 
2d Lt., Inf. Res.), Headquarters Eighth Corps Area, Fort Sam Houston, Texas, 
dated July 8, 1930, Second Lieutenant Kermit K. Black, Inf. Res., having been 
found physically unfit for further active duty training, is relieved effective this 
date and will proceed without delay to his home. 


Lieutenant Black requested hospitalization by letter of August 11, 
1930, to the Corps Area Surgeon, Eighth Corps Area, as follows: 


1. It is requested that I be admitted to the base hospital, Fort Sam Houston, 
Texas, for operation for correction of hernia suffered while en route from my 
home station to Fort Sam Houston, Texas, July 6th, 1930. 

2. It is understood that this operation will be at my own expense and at no 
risk or obligation on the part of the Government. x 

3. For your information and guidance the following data are transmitted: 
I was ordered to report for active duty training with the Ninth Infantry, from 
July 6th to 19th, 1930. I reported about 3.30 p. m., July 6th, 1930. On the way 
up I had been experiencing trouble with the starter hanging on my automobile, 
and at Schulenberg, Texas, I stopped to get my generator set back, and on trying 
to start the car later I could not, on account of the fact that the starter was 
stuck. I attempted to pull it loose with the crank, and gave a hard jerk upward. 
I felt a slight burning or tearing sensation in my right side, but thought nothing 
of it at the time. After reaching camp I signed in and went to my quarters 
at the Fort Sam Houston Officers’ Club. That night while taking a bath I 
noticed a slight lump in my lower right abdominal region, but thought it was 
just the result of strain and would go away. The next morning—Monday, July 
7th—I was examined by Major Corbett, regimental surgeon, 9th Infantry, and he 
called the lump a “ Right inguinal hernia, incomplete, reducible.” As a result 
I was rejected, and on the 11th of July I was ordered to return to my home 
station. Since returning to my home station the side has given me some 
trouble, and I have been advised to have the operation performed. 


A board of officers was appointed by Special Orders No. 203, Head- 
quarters Second Division, Fort Sam Houston, dated September 11, 
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1930, to determine the line of duty status and make recommendations 
on this request. Maj. Bertram F. Duckwell, Medical Corps, United 
States Army, was called by the board, and his testimony is shown 
to have been as follows: 


Q. Did you examine on or about July 7, 1930, 2d Lieut. Kermit K. Black, 
Infantry, Reserve, and if so, what was the result of such examination? 

A. Yes; I examined him. He had hernia, right inguinal incomplete, which 
in my opinion rendered him unfit for active duty training and I recommended 
his rejection. 

Q. In your opinion was this condition of hernia one of recent origin or one 
of long-standing duration? 

A. I could not determine that. 

Q. What statement, if any, did Lieut. Black make to you concerning this 
hernia? 

A. He stated that he got this hernia while traveling under orders to Fort 
Sam Houston the day before this examination, while he was cranking his 
automobile. 

Q. In your opinion, would it be possible to produce a hernia of this char- 
acter in the manner in which Lieut. Black stated it was produced? 

A. Yes, in certain individuals who have congenital weak walls. 

Q. In a hernia of this type do you believe it was recent origin or one of 
long standing? 

A. I do not believe it would be possible to determine how long it had existed. 


Major 8S. Munson Corbett, Medical Corps, United States Army, 
was called by the board, and his testimony is shown to have been 
as follows: 


Q. Did you examine on or about July 7, 1930, 24 Lieut. Kermit K. Black 
(Infantry-Reserve), and if so, what was the result of such examination? 

A. I examined 2d Lieut. Black and found him to possess a right inguinal 
hernia, incomplete. which in my opinion rendered him unfit for active duty 
training and so recommended. 

Q. In your opinion was this condition of hernia one of recent origin or one 
of long-standing dutation? : 

A. I am unable to answer that directly. I can say, however, to the best of 
my knowledge that the hernia found was incomplete and small. I was unable 
to detect by palpation any adhesion in the canal. 

Q. Do you recall whether or not Lieut. Black told you how this hernia 
originated? 

A. As I recall, this officer stated that this hernia developed while cranking 
or fixing his automobile, en route to Fort Sam Houston, for his period of 
training. 


The finding of the board was that Lieutenant Black incurred an 
injury, right inguinal hernia, incomplete, in line of duty on July 
6, 1930, at about 11.30 a. m., at Schulenberg, Tex., while en route 
to Fort Sam Houston, pursuant to orders assigning him to active 
duty, and recommended that he be hospitalized and given the neces- 
sary treatment for the injury described. Special Orders No. 268, 
Headquarters Eighth Corps Area, Fort Sam Houston, Tex., dated 
November 17, 1930, directed as follows: 


17. Under the provisions of War Department letter (AG 240—6/9/28—Misc., 
M-A) (care and treatment of civilian components of the Army who suffer 
personal injury or sickness in line of duty), July 3, 1928, and pursuant to 
authority contained in 2d indorsement from the War Department (AG 245.6 
ORC—10/23/30), November 5, 1930, Second Lieutenant Kermit Kellogg Black, 
Inf-Res., 1401 Bremond Street, Houston, Texas, having been injured in Ine 
of duty, while on active duty, will proceed at the proper time to Fort Sam 
Houston, Texas, so as to arrive thereat on December 28, 1930, reporting upon 
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arrival to the commanding officer, station hospital, for hospitalization and 
treatment. 


. The travel directed is necessary in the military service. FD 818 P 5078 A 
190-1, 


Pay and allowances are chargeable to procurement authority FD 848 P 
2717 A 3190-1. 


It appears that pursuant to this order the officer was admitted 
December 28, 1930, to station hospital, Fort Sam Houston, Tex. 

In the decision of October 13, 1930, 10 Comp. Gen. 166, it was 
held that where the fact of injury and the manner of its incurrence 
are made a matter of record during the period a reserve officer of 
the Army was on active duty and he was permitted to proceed to his 
home to arrange his personal affairs before submitting to necessary 
operative treatment for the injury the hospital treatment extended 
him is that authorized by the act of April 26, 1928, 45 Stat. 461, in 
the first instance, and that during the period of such hospitalization 
he is entitled to receive the same pay and allowances he was entitled 
to receive when the injury was suffered. In that case the proper 
medical officers determined at the time of the injury and while the 
officer was on active duty that hospital treatment was “ necessary for 
appropriate treatment of such injury ” bringing the case within the 
purview of the act. In the instant case the examining board of three 
officers are shown to have been informed of the alleged fact that 
the injury occurred while en route from the officer’s home to place of 
duty, but it would appear that hospital treatment was not deemed 
necessary at that time for “ appropriate treatment of such injury,” 
the diagnosis being stated as “right inguinal hernia, incomplete, 
reducible.” The officer was on this report relieved from active duty 
and directed by competent orders to proceed to his home. There was 
no contemporaneous determination that the injury was incurred in 
line of duty while en route to active duty, but merely a determina- 
tion that the physical disqualification existed requiring the officer’s 
relief from active duty. The officer sought no medical or hospital 
treatment but returned to his home; none was suggested by the 
examining surgeons; they merely determined that the hernia was 
“reducible.” The act of April 26, 1928, 45 Stat. 461, contemplates 
hospitalization for an injury suffered in the circumstances described 
in the act immediately, or as early as practicable in the circumstances 
of the case, to entitle to pay and allowances during hospitalization. 
Where such treatment is not arranged at the time the hospital treat- 
ment thereafter determined to be necessary is a part of the “ further 
medical treatment” permitted by the statute after return to his 
home, for which payment of pay and allowances is not authorized— 
A-27659, June 27, 1929. Accordingly, you are advised that payment 
is not authorized on the voucher which will be retained in this office. 
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(A-35171) 
MEDICAL AND HOSPITAL TREATMENT—NAVAL OFFICERS 


Where an officer of the Navy is not assigned quarters at his station and by 
reason of the nonavailability of quarters for lease near the station he is 
required to reside at a distance therefrom, and away from medical and 
hospital service provided at the station, proper and reasonable expenses for 
private medical and hospital services, when incurred by reason of an 
emergency due to an accident while at his home between duty hours, may 
be allowed. 10 Comp. Gen. 40, distinguished. 


Comptroller General McCarl to the Secretary of the Navy, February 20, 1931: 
There has been received your fourth indorsement of January 29, 


1931, with reference to the claim of Lieut. W. D. Dadd, United 
States Navy, as follows: 


1. Respectfully forwarded to the Comptroller General of the United States, 
requesting an advance decision upon the question of whether or not, upon the 
facts presented in the foregoing correspondence, the attached claim of Lieu- 
tenant William D. Dadd, U. S. Navy, for $326.85, which sum represents expenses 
incurred by Lieutenant Dadd for civilian medical and hospital treatment 
incident to injuries sustained while on authorized liberty from his regular 
duty station, may be paid. 

2. Particular attention is invited to the fact that the accident resulting in 
Lieutenant Dadd’s injuries occurred while he was on authorized liberty for 
a period less than 24 hours from his regular station of duty at the navy yard, 
Pearl Harbor, T. H.; that public quarters were not provided for the occupancy 
of this officer at his regular station of duty, which necessitated his living 
in Honolulu, a distance of 13 miles from his station of duty; that his home 
was connected with his station of duty by telephone; that his address and 
telephone number were known to his commanding officer and were listed and 
readily available at all times at his station of duty in case of emergency; and 
that, when injured, he was only 2 miles distant from his home, from which 
place a message from his commanding officer could have been conveyed to him 
in 15 minutes or less. On the facts presented, it appears to the Navy Depart- 
ment that at the time of the accident Lieutenant Dadd was in a duty status 
within the meaning of section 1586, Revised Statutes (U. S. Code, title 34, 
section 921), and is thereby entitled to reimbursement of the expenses in 
question. 


~ The expenses in question, as shown by receipted hospital bill, are 
for room and subsistence, 11 days, at $6, $66; use of operating room 
and gas, $26; board of nurses, at 50 cents a meal, $27; laboratory 
fee, $2.50; drugs and dressings, $15.85; X ray, $7.50; service of 
nurses (day and night), $132; donor of blood, $50; a total of $326.85. 
The commanding officer of the naval hospital, Pearl Harbor, 
Hawaii, in 1st indorsement states that the services were essential 
and the charges usual for that locality. 

It appears from the correspondence submitted that Lieutenant 
Dadd, on August 13, 1930, about 12 m., with permission left his station 
at the navy yard, Pearl Harbor, Hawaii, for his home at 740 Seven- 
teenth Avenue, Honolulu, Hawaii, 13 miles from his post of duty 
and went from there to Ala Wai Canal, 2 miles from his home and 
12 miles from his post of duty, where he was injured while operating 
his motor boat. He was removed to the Queens Hospital, Honolulu, 
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and Lieut. Commander E. D. MeMorries (MC), United States Navy, 
the medical officer assigned to duty and attendance upon officers in 
Honolulu, was called. The medical officer reported the matter to the 
chief of the Bureau of Medicine and Surgery August 18, 1930, as 
follows: 


1. The report of casualty in the cause of Lieutenant William Denis Dadd, 
U. S. Navy, is as follows: 

About 4 p. m., August 13, 1930, while trying out a boat with an outboard 
motor on the Ala Wai Canal, Honolulu, T. H., something went wrong with the 
tiller and in attempting to correct the trouble Lieut. Dadd fell overboard 
and foul of the propeller, suffering the following injuries: Multiple lacerations 
of the left chest, arm and shoulder; compound, comminuted fracture and dis- 
iocation of left humerus at the shoulder joint; the muscles and joint attach- 
ments were severed and ruptured; and a punctured wound at the base of left 
pleura. Lieut. Dadd remained conscious and manuged to cling to the side of 
the boat until aid arrived. 

2. He was rescued and rushed to Queen’s Hospital, Honolulu. Lieut. Comdr. 
E. D. MeMorries, (MC), U. S. N., who is stationed at the Old Naval Station, 
Honolulu, T. H., arrived at the hospital a few minutes after the patient’s ar- 
rival, and found that the patient had lost considerable blood and was suffering 
from profound shock. Authorization for hospitalization was given by Lieut. 
Comdr. McMorries, as the case was an emergency and the severity of the 
injuries made it impossible to transfer the patient to the U. 8. Naval Hospital, 
Pearl Harbor, twelve miles away, without endangering his life. 

3. A professional blood donor was secured and 550 ¢. c. of blood was given 
by transfusion; and 1,000 c. c. of saline solution was given intravenously. 
Supportive measures were instituted. Repair of the lacerations and shoulder 
joint was undertaken by Dr. McMorries, aided by Dr. Osirie, of Honolulu. This 
consisted of suturing the chest wounds, closing of punctured wound in pleural 
cavity—attempting to reconstruct the shoulder joint by wiring the detached 
part of the head of the humerus to the remaining part and wiring the shaft of 
the humerus to the head. Drains were inserted in all wounds. 

4. At this date the patient’s condition is such that it would endanger his life 
to move him to the U. 8. Naval Hospital at Pearl Harbor, but this transfer will 
be made as soon as it can be effected with safety to the patient. 


The submission seems to go on the assumption that what is said in 
10 Comp. Gen. 40 reverses or modifies the holding of the former 
Comptroller of the Treasury in 17 Comp. Dec. 472, where it was said: 


Mr. Land was on duty at the navy yard in Brooklyn, where a large and 
presumably efficient medical department is provided for treatment of officers 
of that station and he, voluntarily,for his convenience and comfort, removed to 
the country 1% miles from Englewood, N. J., about 18 miles from the navy 
yard, thus placing himself where the services of the medical officers of the 
station were not available. There was nothing to prohibit his removal to the 
country for a short or long residence “to escape the heat of the city” or other 
cause, but when he left the station he took the chances of having to pay the 
expenses of any illness for which treatment might be necessary, whether that 
illness might be sudden and violent or otherwise. 


What was said in 10 Comp. Gen. 40, respecting absences of short 
duration not exceeding 24 hours on “pass” or permission to be 
absent from ship or station has no application to an officer on shore 
duty residing voluntarily at a distance from his statin. In such 
a case the officer’s regular absences at his home during periods after 
office hours are not absences “on pass” and his rights to reimburse- 
ment for civil medical treatment are for determination by the avail- 
ability or nonavailability of the naval medical service at his station 
in the circumstances of the particular claim. If the officer is not 
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assigned quarters and the necessity of the situation, i. e., availability 
of quarters for lease in the vicinity of this station, requires his resi- 
dence at a distance from the medical service at his station in an 
emergency such as an accident which will not permit of the delay 
incident to securing medical treatment from the naval medical 
service, proper and reasonable medical expenses may be paid. 
What has just been said, however, is applicable only in extreme cases 
of emergency where in fact the medical service at his station can 
not be made available because of the urgency of the situation. 

The emergency in this case is sufficiently established. The officer 
stated that quarters are not available at his station; that it is neces- 
sary for him to live in Honolulu; that it is the area nearest his 
station of duty “by road” in which residences are available, and 
in which an officer may live. Evidence as to this in addition to the 
officer’s statement should be filed with the claim. If this fact is 
established, payment of the claim, to the extent otherwise correct, 
including the Surgeon General’s approval of the charges as reason- 
able and proper, may be made. 


(A-35235) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—BROOKHART SALARY 
ACT—NAVAL ESTABLISHMENT 


The saving clause in the Brookhart Salary Act of July 3, 1980, 46 Stat. 1005. 
was operative to prevent a decrease Only in the regular rate of pay of 
civilian employees under the Naval Establishment whose compensation was 
required to be adjusted from a per diem to a per annum basis. exclusive 
of additional pay for overtime, Sunday, or holiday service, performed in 
an emergency or because of unusual exigencies of the service, but as to 
employees, such as policemen, telephone operators, and telegraph operators, 
who are regularly and continuously required to be available for duty outside 
the hours prescribed by the Navy Department for their regular service, the 
increased rates of pay for overtime and night service and for service on 
Sundays and holidays received during the year ended July 2, 1930, may 
properly be included in computing the regular pay of employees to which 
the saving clause is applicable and their per annum salary should be fixed 
accordingly. 

Employees under the Naval Establishment whose salary rates have been adjusted 
from a per diem to 2 per annum basis under the terms of the Brookhart 
Salary Act are no longer entitled to additional compensation for overtime, 
Sunday, or holiday work. 


Comptroller General McCarl to the Secretary of the Navy, February 20, 1931: 

There has been received your request of February 3, 1931, for 
decision as to the proper method of adjusting the pay of policemen, 
telephone operators, telegraph operators, and other employees under 
the Naval Establishment, in group 4—B, performing overtime, Sun- 
day, and holiday work, from a per diem to a per annum basis under 
the Brookhart Salary Act of July 3, 1930, 46 Stat. 1004, as construed 
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by this office in decision of November 13, 1930, 10 Comp. Gen. 216, 
which held as follows (quoting from the syllabus) : 

Section 2 of the act of July 3, 1930, 46 Stat. 1005, constitutes the only 
statutory authority for fixing the salary rates of employees carried under 
Group 4B, including draft:ng groups, in the schedule of wages for civil 
employees under the Naval Establishment, and not later than January 1, 1931, 
the salary rates of all such employees are required to be adjusted from a per 
diem to an annual basis and within grades or salary ranges, and at the specific 
rates, prescribed in the schedules appearing in the classification act. 

Pursuant to this decision the Navy Department issued a circular 
letter dated December 31, 1930, effective January 1, 1931, classifying 
all employees in group 4-B coming within the terms of the Brook- 
hart Salary Act to grades or salary ranges and at salary rates on an 
annual basis, as prescribed by the classification act, as amended. 

In so far as here material said circular letter provided as follows: 

2. Employees in Group IV (b) and in excepted positions listed in paragraph 
1 shall be tentatively allocated to the service in which their respective ratings 
appear in the amended schedule. 

3. Enrployees in Group IV (b) and in excepted positions listed in paragraph 
1 shall be tentatively allocated to the grade in their respective services in 
which the classification rate next higher than the per annum equivalent of 
their present salary rate first appears, and at such classification rate Example: 
Clerk, $6.02 per diem (per annum equivalent, $1,884.26) ; next higher classifi- 
cation rate in CAF service, $1,920, grade 3. 


* om * t * * * 


7. * * * Employees shall not suffer a reduction in pay, in view of the 
saving clause against reduction in compensation in the Brookhart Act. 
7 * * * * > + 


12. Employees whose salary rates are converted to a per annum basis shall 
not be paid any additional pay, or overtime, Sunday and holiday rates of pay. 
In this connection attention is invited to paragraph 6 of “ Instructions.” 

* ~ A + + * * 


14. Employees shall continue te perform seven hours or eight hours work 
per day, as the case may be, in accordance with paragraph four of the 
“ Instructions,” as amended herein. 


In the Schedule of Wages for Civil Employees under the Naval 
Establishment, rates of pay had been based on regular day service 
of 7 or 8 hours between certain hours, and increased rates were pro- 
vided for service at other time during the 24, on Sundays and on holi- 
days. In adjusting salary rates from a per diem to a per annum 
basis under the provisions of said circular letter the Navy Depart- 
ment has used in all cases the regular per diem rates of pay for 
regular service exclusive of increased rates of pay for overtime, Sun- 
day and holiday service, which action has actually caused a reduction 
in the annual rate of pay of employees occupying positions the 
duties and responsibilities of which require them regularly to work 
overtime or on Sundays and holidays, such as policemen, telephone 
operators, and telegraph operators. 

Section 1 of the Brookhart Salary Act contains the following 
proviso: 


* * * Provided further, That nothing contained in this act shall operate 
to decrease the pay of any present employee * * *, 
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The decision of November 13, 1930, supra, held: 


Particular attention is invited to the saving clause against reductions in 
compensation, appearing in the last proviso to paragraph from section 1 
of the Brookhart Salary Act above quoted. A similar saving clause appeared 
in the Welch Act which was held to be applicable to the field service. 8 
Comp. Gen. 154; id. 279. Of course, the saving clause in the Brookhart Salary 
Act would be effective only from its date, to wit, July 3, 1930. 


This saving clause against decrease in “pay” was enacted with 
particular reference to the per annum rates of pay prescribed in the 
classification act, and it is doubtful whether there was considered 
its application in connection with the converting of per diem rates 
to per annum rates, but, nevertheless, the spirit and purpose of the 
saving clause require its application in the present instance. 

The word “ pay ” appearing in said proviso means the regular pay 
of an employee and does not include increased pay for extra duty 
or for overtime, Sunday and holiday service performed in an emer- 
gency. 5 Comp. Dec. 241. Therefore, the saving clause was oper- 
ative to prevent a decrease only in the regular rate of pay, exclusive 
cf additional pay for overtime, Sunday, or holiday service performed 
in an emergency, or because of unusual exigencies of the service, of 
those employees occupying positions the duties and responsibilities 
of which do not regularly and continuously require them to be avail- 
able for duty outside the hours prescribed by the Navy Department 
for their regular service. 

Circumstances or conditions incident to employment necessitat- 
ing an employee or a class of employees to be regularly and contin- 
uously available for duty outside the hours employees are ordi- 
narily on duty as required by the Navy Department, must be con- 
sidered a part of the duties and responsibilities of that position or 
class of positions, and the “pay” within the meaning of the sav- 
ing clause, and otherwise, for that position or class of positions is 
to be computed accordingly. See decision to you dated February 
18, 1931, A-35026, citing 6 Comp. Gen. 359; id. 588, wherein the 
principle was applied in connection with the furnishing of quar- 
ters in kind to employees under the Naval Establishment required 
to work after regular hours. It is understood that policemen, tele- 
phone operators, and telegraph operators, are of this class, being 
required to be available for duty during the entire 24 hours of each 
day including Sundays and holidays. Therefore, as to these em- 
ployees, the increased rates of pay for overtime or night service, and 
for service on Sundays and holidays, received during the year 
ended July 2, 1930, may properly be included in computing the 
regular “ pay” of the employees to which the saving clause is ap- 
plicable and their per annum salary fixed accordingly under the 
administrative circular of December 31, 1930. 
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The action of the Navy Department in discontinuing payment 
of extra compensation for overtime, Sunday or holiday work to 
employees whose salary rates have been adjusted from a per diem 
to a per annum basis is in accordance with the established rule that 
employees of the Government on a per annum basis are not entitled 
to additional compensation for overtime, Sunday or holiday work, 
in the absence of a statute specifically providing therefor, 


(A-22805) 


































DISBURSING OFFICERS AND AGENTS—COLLECTIONS—CLEARING 
THROUGH GENERAL ACCOUNT OF ADVANCES OF THE NAVY 





Collections made by disbursing officers and agents for the use of the United 
States are required by section 3617, Revised Statutes, to be deposited and 
covered into the Treasury of the United States within the time required 
by section 3621, Revised Statutes, as amended, either as miscellaneous 
receipts or for the credit of the appropriation or fund accounts if the 
collections represent repayments thereto, and there is no authority for the 
use of an account such as the General Account of Advances for the clearing 
of such collections made by disbursing officers of the Navy, or for the use 
of such collections for expenditures, adjustments, or other purposes, until 

the collections have been cleared through the Treasury and funds required 

for disbursement purposes requisitioned and obtained in the usual manner 
on accountable warrants. 


Comptroller General McCarl to the Secretary of the Navy, February 21, 1931: 

Reference is had to your letter of September 2, 1930, 00-Paul, 
Harry/L 10-5 (290827), submitting for my consideration second 
indorsement from Brig. Gen. B. H. Fuller, United States Marine 
Corps, dated July 26, 1930, and third indorsement from the Chief 
of the Bureau of Supplies and Accounts, dated August 4, 1930, to 
office letter of July 10, 1930, addressed to the Secretary of the Navy, 
relative to the practice of disbursing officers of the Navy and Marine 
Corps using collections for disbursing purposes. You request that 
the department be informed whether or not anything contained in 
the said indorsements would cause this office to modify or suspend 
the application of its views heretofore expressed in previous corre- 
spondence with respect to the matter. 

The procedure outlined in the indorsement of the Chief of the 
Bureau of Supplies and Accounts in substance authorizes disbursing 
officers of the Navy and Marine Corps to augment their official dis- 
bursing accounts with collections which, under the provisions of 
certain sections of the Revised Statutes, should be paid into the 
Treasury of the United States. The collections referred to appear 
to be of two classes, (a) funds creditable to miscellaneous receipts, 
and (b) funds creditable to appropriations. 
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Section 3617, Revised Statutes, provides that: 


The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided, shall be paid by the officer 
or agent receiving the same into the Treasury, at as early a day as practicable, 
without any abatement or deduction on account of oo fees, costs, charges, 
expenses, or claim of any description whatever. * * 


The wording of this section of the statutes is tachnse and admits 
of but one meaning, namely, that the money shall be deposited to 
the credit of the Treasurer of the United States for covering into 
the Treasury to the credit of an appropriation, trust or special fund 
(by repay covering warrant) or to the credit of the general fund 
of the Treasury, as miscellaneous receipts. The Congress in the 
enactment of section 3617, supra, and other applicable laws has 
clearly indicated an intention to confine the use of funds by officers 
or agents of the United States for disbursing purposes to the funds 
advanced on accountable warrant pursuant to the various appropria- 
tion acts. The requirement of these statutes is nothing more than 
in furtherance of the provisions of the Constitution, Article I, section 
9, paragraph 7, that “ No money shall be drawn from the Treasury 
but in consequence of appropriations made by law.” Indeed the in- 
tent can reasonably be said to appear that all the public moneys shall 
go into the Treasury; appropriations then follow. 

Collections to be credited to the general fund as miscellaneous 
receipts or repaid to appropriation accounts are not therefore avail- 
able for disbursement except in consequence of an appropriation 
made by law and advanced on an accountable warrant, and the with- 
holding of same for disbursement is unlawful. The deposit of such 
collections to the credit of an officer’s official checking account does 
not constitute a paying into the Treasury within the meaning of 
section 3617, supra. Such has been the established view for many 
years. The Comptroller of the Treasury in decision of July 2, 1909, 
to the Secretary of the Navy, 50 MS. Comp. Dec. 1, after quoting 
section 3617, Revised Statutes, said: 


This section covers the disposition of moneys received for the use of the 
United States from all sources except as are indicated in section 3618, Revised 
Statutes, and those covered by speciallaws * * *. Depositing them (moneys) 
in the Treasury to the credit of an appropriation would not be paying them 
into the Treasury within the meaning of this section. 


Tt was also said in 22 Comp. Dec. 381: 


It could hardly be made more comprehensive as to the moneys that are 
meant and these moneys are required to be paid “into the Treasury.” This 
does not mean that the moneys are to be added to a fund that has been appro- 
priated from the Treasury and may be in the Treasury or outside. It seems 
to me that it can only mean that they shall go into the General Fund of the 
Treasury which is subject to any disposition which Congress might choose to 
make of it * * *. (3 Law. 43; 1 Bowler 109; 1 Comp. Dec. 569; 3 id., 399; 
7 id., 852; 14 id., 87; 20 id., 349; 5 Comp. Gen. 289.) 
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It is difficult to see how a legislative prohibition could be more 
clearly expressed and it does not appear that the procedure authoriz- 
ing the use of collections pertaining to miscellaneous receipts for dis- 
Lursing purposes now being followed was ever sanctioned or form- 
ally authorized by former Comptrollers of the Treasury or by this 
effice. (14 Comp. Dec. 361; 6 Comp. Gen. 623.) Neither does it 
appear that there is any authority of law for the disbursement of 
funds collected for repayment to an appropriation or to a special or 
trust fund until the same shall have been deposited into the Treas- 
ury to the credit of the appropriation or fund concerned, and with- 
drawn upon a requisition. 

The act of June 19, 1878, entitled “An act authorizing a general 
account of advances for naval appropriations,” 20 Stat. 167, pro- 
vides: 

That the Secretary of the Navy be, and he is hereby, authorized to issue 
his requisitions for advances to disbursing officers and agents of the Navy 
under a “General account of advances,” not to exceed the total appropriation 
for the Nuvy, the amount so advanced to be exclusively used to pay current 
obligations upon proper vouchers and that “ Pay of the Navy” shall hereafter 
be used only for its legitimate purpose, as provided by law. 

Section 2. That the amount so advanced be charged to the proper appropria- 
tions, and returned to “General account of advances" by pay and counter 


warrant; the said charge, however, to purticular appropriatious, shall be lim- 
ited to the amount appropriated to each. 


The provisions of said act of June 19, 1878, require that advances 
of moneys to disbursing officers and agents of the Navy for disburse- 
ment be drawn from the Treasury upon requisitions issued by the 
Secretary of the Navy under a general account of advances, there- 
after to be charged against the several appropriations upon reports 
of the disbursing officers showing what payments have been actually 
made by them and the appropriations to which those payments are 
chargeable; verification and final adjustment of appropriations being 
made when the vouchers for the payments so reported are received 
in the General Accounting Office. The act does not make of general 
account of advances an appropriation and no authority exists for a 
disbursement purporting to be chargeable thereto except as it may 
be properly chargeable to an appropriation forming one of the 
components thereof. After moneys advanced to a disbursing officer 
on properly approved requisitions are disbursed, recoveries or col- 
lections made on account of the payments are not available for dis- 
bursement and should be deposited into the Treasury to the credit 
of the appropriation, special or trust fund under which such dis- 
bursements were originally made. 

Collections not creditable to an appropriation or fund should be 
deposited into the Treasury of the United States as miscellaneous 
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receipts with personal credit to the disbursing officer and be taken 
up under a separate heading in the officer’s account current. 

The procedure herein indicated follows the intent of the several 
applicable statutes which establish a logical and sound accounting 
procedure for the handling of moneys by disbursing officers and 
agents of the United States. Under it moneys are advanced from 
the Treasury pursuant to law for payment of lawful obligations, and 
collections made by an officer or agent are paid into the Treasury 
to the credit of the proper fund, subject to subsequent withdrawal 
if they pertain to a fund appropriated by the Congress, otherwise to 
be placed to the credit of the general fund of the Treasury, subject 
to such use as the Congress may direct. 

While I fully appreciate that some inconvenience may arise in 
the application of the procedure required by law, it may be presumed 
fairly that the questions of practice and convenience were considered 
by the Congress in connection with its legislative enactments upon 
the use of public moneys and the methods by which moneys were 
to be made available for expenditure, having regard also to the 
requirements of the Constitution. The procedure prescribed by law 
seems ideal in that all receipts and collections are required to flow 
into the central depository and be there classified and repaid or 
covered into the proper account available for warrant pursuant to 
existing or new appropriations, by virtue of which the moneys may 
flow out to agents on whose accounts lawful requisitions and 
accountable warrants may issue. 

As pointed out in my letter of November 30, 1929, in construing 
the statutes relating to the receipt and application of public moneys, 
due consideration should be given to volume and frequency of col- 
lections, having in mind that the intent of the statutes is promptness 
in disposing of receipts and the maximum of time granted is to 
provide for exceptional cases where physical difficulties are such as 
to prevent deposit “ without delay.” In such cases there would be 
no objection to the substitution for deposit purposes by a disburs- 
ing officer of his official check for an equivalent amount of receipts 
in lawful coin and currency. 

I have to advise, therefore, that collections made by disbursing 
officers and agents of the United States are not available for dis- 
bursement unless otherwise provided by law, and that same should 
be deposited into the Treasury of the United States, as and within 
the time required by : ction 3621, Revised Statutes, as amended by 
the act of May 28, 1896, 29 Stat. 179, to the credit of the proper 
account in accordance with the procedure herein outlined. 
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(A-35293) 


PAY—RETIRED—NAVY OFFICER 


Under the act of May 26, 1928, 45 Stat. 774, amending section 17 of the act of 
June 10, 1922, 42 Stat. 632, a retired chief warrant officer of the Navy. 
retired after 30 years’ service prior to July 1, 1922, is entitled to count 
his commissioned service prior to and after retirement in determining 
the period pay on which his retired pay is based under the act of Feb- 
ruary 16, 1929, 45 Stat. 1186, and to count full longevity (80 years) to 
which entitled when retired. 


Comptroller General McCarl to Capt. Edward E. Goodhue, United States Navy, 

February 21, 1931: 

By direction of the Secretary of the Navy in second indorsement 
February 5, 1931, there has been received your request for decision 
whether you are authorized to pay Lieut. Timothy Sullivan, United 
States Navy, retired, difference between retired pay at $187.50 per 
month (three-fourths of second-period pay, increased 50 per cent 
for longevity), and pay at $225 per month (three-fourths of third- 
period pay, increased 50 per cent for longevity), under provision of 
the act of February 16, 1929, 45 Stat. 1186, from and after date of 
said act. 

The service records of Lieutenant Sullivan show he had enlisted 
service of over 21 years when appointed a boatswain, June 2, 1898; 
that he was commissioned chief boatswain from June 2, 1904, and 
was placed on the retired list December 1, 1911, after 30 years’ 
service; that he reported for active duty October 6, 1916, and was 
released from active duty November 29, 1919; and that he was com- 
missioned a lieutenant on the retired list June 21, 1930, under the 
act of June 21, 1930, 46 Stat. 794. On August 5, 1930, the Secre- 
tary of the Navy certified that the records of Chief Boatswain 
Timothy Sullivan are creditable within the meaning of the provi- 
sion contained in the act of Congress approved February 16, 1929. 
Lieutenant Sullivan’s service record thus shows commissioned serv- 
ice of 7 years, 5 months, and 29 days prior to retirement and com- 
missioned service of 3 years, 1 month, and 24 days after retirement, 
or a total of 10 years, 7 months, and 23 days’ commissioned service. 

The act of May 8, 1926, 44 Stat. 417, provides: 


That hereafter the retired pay of the officers and warrant officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall not 
be less than that provided for the officers and warrant officers of these services 
of equal rank and length of service retired subsequent to that date: Provided, 
That nothing in this act shall operate to reduce the pay of any officer or 
warrant oflficr now on the retired list. 


The act of May 26, 1928, 45 Stat. 774, amends section 17 of the 
act of June 10, 1922, 42 Stat. 632, as follows: 


That section 17 of the act approved June 10, 1922, entitled “An act to 
readjust the pay and allowances of the commissioned and enlisted personne! 
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of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetie Survey, 
and Public Health Service,” as amended, is hereby further amended by insert- 
ing after the words “ provided in this act,” and before the next proviso, line 3 
of said section, the following: “which pay shall include increnses for all 
active duty performed since retirement in the computation of their longevity 
pay and pay periods.” 

And after the phrase, “ receive full pay and allowances,” at the end of the 
last line of said section, by changing the period to a comma and inserting 
thereafter the following: “and when on active-duty status, shall have the 
sume pay and allowance rights while on leave of absence or sick as officers 
on the active list, and if death occurs when on active-duty status, while on 
leave of absence or sick, their dependents shall not thereby be deprived of the 
benefits provided in act approved December 17, 1919, as amended, and in the 
act of June 4, 1920: Provided, That no back pay or allowances shall accrue 
by reason of the passage of this act.” 


Section 1 of the act of February 16, 1929, 45 Stat. 1186, provides: 


That the act entitled “An act to readjust the pay and allowances of the 
commissioned and enlisted personnel of the Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, and Public Health Service,” approved 
June 10, 1922, as amended, is hereby further amended by striking out in 
paragraph 12 of section 1 of said act the following clause, lines 12, 13, 14, 
and 15 of said paragraph, volume 42, Statutes at Large, page 627, “ Com- 
missioned warrant officers on the active list with creditable records shall, 
after six years’ commissioned service, receive the pay of the second period, and 
after twelve years’ commissioned service, receive the pay of the third period,” 
and inserting in lieu thereof the following: 

“Commissioned warrant officers with creditable records on the active list 
shall receive pay as follows: During the first ten years of commissioned 
service, the pay of the second period; after ten years of commissioned service, 
the pay of the third period; after twenty years of commissioned service, 
the pay of the fourth period.” 


Under the act of May 8, 1926, commissioned officers retired prior to 
July 1, 1922, are entitled to count service for longevity which could 
be counted on June 30, 1922. A-17402, February 28, 1927, 66 MS. 
Comp. Gen. 1160; A-18528, June 20, 1927, 70 éd. 710. Under that 
act Lieutenant Sullivan was not entitled to count his commissioned 
service after retirement for determining his pay period but he could 
count all his naval service (enlisted, warrant, and commissioned) 
prior to retirement for longevity on period pay. By the act of May 
26, 1928, Lieutenant Sullivan is entitled to count his commissioned - 
service prior to and after retirement in determining his period pay. 
Counting such service gives him a total of 10 years, 7 months, and 
23 days’ commissioned service. Under the act of February 16, 1929, 
the pay of retired chief warrant officers of the Navy who were placed 
on retired list prior to February 16, 1929, may be computed upon 
the rates of pay authorized in that act. 9 Comp. Gen. 348. 

Accordingly, Lieutenant Sullivan having over 10 years’ commis- 
sioned service is entitled to retired pay based on the pay of the third 
period, $2,400, increased 50 per cent for 30 years’ longevity (three- 
fourths of $3,600), or at $225 per month, and you are authorized to 
credit him with pay at that rate from and after February 16, 1929. 


73175°—-31——-26 
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(A-35442) 
ADVERTISING—BIDS—MISTAKE—WITHDRAWAL 


Where bids were requested for the furnishing of supplies to the Government 
and at the time of consideration of the bids, there was such a difference 
in price as to indicate a possible mistake in the low bid and upon being 
asked to verify its bid the bidder stated that the prices quoted were 
correct and the award was then made on the basis of the bid as sub- 
mitted, the bidder may not, thereafter, be allowed to withdraw its bid 
on the ground of alleged mistake made by an irresponsible employee. 

Where the accepted bidder refuses to deliver the supplies, he should be advised 
that purchase will be made in the open market of supplies conforming 
to the requirements of the specifications and the difference between the 
bid price and the price the Government may be required to pay for the 
supplies will be charged against him. 


Comptroller General McCarl to the Director, Bureau of National Homes, Feb- 

ruary 25, 1931: 

I have your first indorsement of February 14, 1931, transmitting 
the papers in connection with a claim of mistake in a bid for the 
furnishing of supplies to the Bureau of National Homes, North- 
western Branch, National Home, Wis., opening of December 9, 1930. 

It appears that under date of November 24, 1930, the treasurer 
of the Northwestern Branch, Bureau of National Homes, National 
Home, Wis., advertised for bids for the furnishing of certain sup- 
plies, among which was item 405, calling for a quantity of denatured 
alcohol, and items 410, 411, 412, 413, end 415, for various sizes of 


window glass. Six bids were received on item 405, ranging in price 
from 42 cents per gallon to 63 cents per gallon. The bid of the 
Gust. Bobke Paint Co. of 42 cents per gallon, being the lowest bid re- 
ceived, was accepted. Eight bids were received on items 410, 411, 
412, 413, and 415, as follows: 
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The bid of the Gust. Bobke Paint Co., being the lowest bid as to 
al] items, was accepted. It appears that upon the opening and con- 
sideration of the bids but before award, the contracting officer was 
of the opinion that the prices quoted by said Gust. Bobke Paint Co. 
were too low and asked the bidder to verify its bid; that the said 
bidder stated the prices as quoted were correct; that thereupon the 
contract was awarded to the said low bidder: and-that thereafter 
the said bidder in letter of January 5, 1931, advised as follows: 

In regard to your specification of November 24, for paints and glass, we are 
sorry to say that an error was made in quoting on this material. 

To more fully explain this, I may add that the party making this quotation 
is not with us anymore and is now one of our competitors. So you can readily 
understand that we are placed in a rather precarious position. Your office 
phoned to verify the order and the same party verified the prices on the 
specifications. Later we examined the specifications and at once became sus- 
picious of an error due to the prices being exceedingly low. We trust that 
you will do all in your power to cancel our quotations on this particular 
instance as the loss would certainly mean much to us. 

Following are the items we would appreciate having canceled at the follow- 
ing prices: 

Cos 
#405 alcohol, denatured, wood__ . .42 
410 1 box 14x1S DSA. 3. 60 
a.i * ix . eeu . . 36 
4121 “ 16x18 “ 3. 60 
413 1 “ 16x28 . 36 
4151“ 20x24 * _ . 36 


Also the alcohol same party mistook for denutured instead of wood alcohol 
as the specification called for. We hope that you will pardon us in this in- 
stance and we trust you will adjust this error. 


The Standard Government Instructions to Bidders, as to the pro- 
visions of which all bidders are on notice, in paragraph 14, provides: 


Withdrawal of bids—Bids may be withdrawn on written or telegraphic re- 
quest received from bidders prior to the time fixed for opening. Negligence on 
the part of the bidder in preparing the bid confers no right for the withdrawal 
of the bid after it has been opened. 


In considering the matter of withdrawal of bids on account of 
alleged mistake I had occasion to say in decision of February 2, 
1929, 8 Comp. Gen. 397, that the matter of submitting bids for ad- 
vertised needs of the United States is not one for such neglectful 
treatment by bidders as to give frequent cause for attempted with- 
drawals on the ground of alleged error. The business of the Govern- 
ment can not go orderly forward if bidders be encouraged or 
permitted to submit inadequately considered proposals with under- 
standing they may withdraw by simply alleging error on their part, 
when, after opening of the bids it should be revealed that the profit 
is not all that it might have been or that, through bidder’s careless- 
ness, a loss is to be sustained. 

While at the time of opening of the bids in this case there was 
some doubt on the part of the contracting officer as to the correctness 
of the bid submitted by Gust. Bobke Paint Co. because it was much 
lower than the other bids received, the contracting officer brought the 
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matter to the attention of the said bidder, whereupon the bid was 
verified. After such verification there was no other course for the 
contracting officer to follow except to award the contract to the 
said bidder. The bid was plain and it was accepted by the contract- 
ing officer in good faith, thus making a valid and binding contract. 
And even now there is no showing of mistake, that is, that the bid was 
not as intended. If the claimant intrusted to an irresponsible em- 
ployee such important matters as preparing estimates for bids on 
Government contracts, he must bear the consequences thereof. 

In view of all the facts of record it must be held that there is no 
authority for permitting Gust. Bobke Paint Co. to withdraw its bid. 
Accordingly, the said bidder should be called upon to make delivery 
of the supplies and advised that if delivery thereof is refused, sup- 
plies conforming to the requirements of the specifications will be 
purchased in open market against the said defaulting contractor’s 
account and that the difference between the bid price and the price 
the Government may be required to pay for the supplies will be 
charged to its account. See in this connection decision of May 7, 
1929, 8 Comp. Gen. 588. 


(A-34575) 


MEDICAL TREATMENT—NAVAL PENSIONER IN A NAVAL HOS- 
PITAL—REIMBURSEMENT BY THE VETERANS’ BUREAU 


A former enlisted man of the Navy who did not serve between April 6, 1917, 
and July 2, 1921, and who is not a veteran of any war, military occupation, 
or military expedition since 1897, and who accordingly is not entitled to 
hospitalization by the Veterans’ Bureau under sections 202 (9) or 202 (10), 
Title II, of the World War veterans’ act of 1924, as amended, but, if at all, 
only on the theory of an accrued right under section 13 of the act of August 
9, 1921, alleged to have been saved to him by section 602 of the World War 
veterans’ act of 1924, is not entitled to payment under Veterans’ Bureau 
appropriations of the amount of his naval pension which was required by 
statute to be deducted for the period he was hospitalized in a naval 
hospital, not as a Veterans’ Bureau patient but as a naval pensioner or a 
discharged enlisted man. 


Decision by Comptroller General McCarl, February 26, 1931: 

There has been presented to this office for consideration and settle- 
ment the claim of Robert R. Wooten for $228, being the amount of 
his naval pension which was withheld from him and paid into the 
Treasury for the credit of the naval hospital fund, for the period 
July 19, 1926, to May 7, 1927, while he was a patient at the United 
States Naval Hospital, Washington, D. C. The claim was adminis- 
tratively approved for payment under the appropriation “ Medical 
and hospital services, Veterans’ Bureau, 1931, and prior years.” 
Attached to the voucher is an unsigned “ Brief of facts,” as follows: 


The attached voucher in amount of $228.00, in favor of the above named 
beneficiary, covering reimbursement of money paid for hospital care in the 
United States Naval Hospital, Washington, D. C., during the period July 19, 
1926, to May 7, 1927, is forwarded for settlement. 
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The records show that this man enlisted in the Navy June 23, 1922, and was 
honorably discharged December 14, 1923. Compensation has never been paid 
in this case for the reason that his period of enlistment was after the period of 
the World War. The disability for which treatment was rendered has been 
he'd as due to his military service and entitled him to treatment under section 
13 of the act of August 9, 1921. The records show that Mr. Wooten applied 
for hospitalization within the one year period after his discharge from the serv- 
ice, that he was discharged from the United States Naval Hospital December 14, 
1923, and first applied for hospitalization August 15, 1924. 

The act of August 9, 1921, section 13, provides for the hospitalization of any 
person who was in the active military service of the United States on or after 
April 6, 1917, providing that application for such hospitalization shall be made 
within one year from the date of separation from service or from the date this 
act goes into effect, whichever is the later. Section 315 of the act of August 
9, 1921, provided “ That no person admitted into the military or naval forces 
of the United States after six months from the passage of this amendatory 
act shall be entitled to compensation or any other benefits or privileges pro- 
vided under the provisions of Article III of the war risk insurance act as 
amended.” Section 13, hereinbefore referred to, does not appear under Article 
III of the war risk insurance act as amended and, therefore, the benefits pro- 
vided by section 13 are not affected by the provisions of section 315 above 
mentioned. The provisions of section 13 were in force until the passage of the 
World War veterans’ act approved June 7, 1924. Since the beneficiary was 
discharged December 14, 1923, and made application for hospitalization August 
15, 1924. and was hospitalized at Wa!ter Reed General Hospital, he therefore 
complied with the provisions of section 13 which required that applications 
for benefits thereunder should be made within one year from the date of 
discharge. 

In accordance with the director’s decision No. 262, dated October 19, 1926, 
this beneficiary had an accrued right under section 602 of the World War 
veterans’ act, as amended, by virtue of the fact that he had a service con- 
nected disability for which he was entitled to treatment if he applied for the 
same, as it is shown that he did in the instant case, within one year from date 
of separation from service. The filing of the claim prior to June 7, 1924, is 
not prerequisite to the establishment of an accrued right. 


It thus appears that claimant’s only service was as an enlisted 
man in the Navy from June 23, 1922, to December 14, 1923; that 
he is not a veteran of any war; and that the only basis or theory upon 
which it is proposed to regard him as entitled to hospitalization as 
a Veterans’ Bureau beneficiary is that of an accrued right alleged to 
have been saved to him by section 602 of the World War veterans’ 
act of 1924, 43 Stat. 630, which act repealed the act of August 9, 
1921, including section 13 thereof, 42 Stat. 152, pursuant to which 
claimant had been hospitalized for a service connected disability 
as having served after April 6, 1917, said act not having limited the 
right of hospitalization to persons serving prior to July 2, 1921. 

Section 202 (9), Title II, of the World War veterans’ act of 1924, 
43 Stat. 620, as amended by the act of March 4, 1925, 43 Stat. 1307, 
authorizes hospitalization by the Veterans’ Bureau only for persons 
serving between April 6, 1917, and July 2, 1921, and as claimant 
does not fall within such class and does not claim to be a veteran of 
any war, military occupation, or military expedition since 1897, and, 
therefore, could not claim the hospitalization authorized by section 
202 (10) of said act, the claim here presented is not one arising 
under Title II or any of the other titles of said act as to which the 
decisions of questions of fact and law by the director of the Veterans’ 
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Bureau (now the administrator of veterans’ affairs), are made final 
and conclusive by section 1 of the act of July 3, 1930, 46 Stat. 991. 

Attached to the claim voucher is claimant’s affidavit of November 
1, 1930, as follows: 

This is to certify that on July 19, 1926, I applied to the regional office, United 
States Veterans’ Bureau, for hospitalization, as I had been hospitalized in 1924 
by the bureau in Walter Reed Hospital. 

I was told by the contract representative that I was not entitled to any 
benefits in the way of hospitalizaion or compensation from the Veterans’ 
Bureau, and I was further advised that I would come under the Pension 
Bureau. 

Inasmuch as I was sick and needed hospitalization, I immediately applied to 
naval hospital with my discharge and they hospitalized me as a discharged 
veteran. I remained in that hospital until May 7, 1927, when I was picked up 
as a bureau patient under section 13 of the act of August 9, 1921. 

All of the above facts are true to the best of my memory. 


It appears that the Veterans’ Bureau has no record of claimant’s 
application for hospitalization in July, 1926, but there is a suggestion 
that such application may have been made and refused because 
claimant’s service did not entitle him to hospitalization under the 
World War veterans’ act. But, however that may be, it seems clear 
that he was hospitalized at the United States Naval Hospital, Wash- 
ington, D. C., from July 9, 1926, to May 7, 1927, not as » veteran of 
any war or as a Veterans’ Bureau beneficiary, but as a discharged 
Navy enlisted man or a naval pensioner. 

Section 4813, Revised Statutes, as amended by the act of March 3, 
1899, 30 Stat. 1027, provides: 


* * * And whenever any officer, seaman, or marine entitled to a pension 
is admitted to the naval home at Philadelphia, or to a‘naval hospital, his 
pension, while he remains there, shall be deducted from his accounts and paid 
to the Secretary of the Navy for the benefit of the fund from which such home 
or hospital, respectively, is maintained; * * * 


Pursuant to this mandatory provision of law it appears the claim- 
ant’s naval pension was deducted for the period in question and 
deposited to the credit of the naval hospital fund. 

Section 202 (10) of the World War veterans’ act of 1924, supra, 
as amended by the act of July 2, 1926, 44 Stat. 796, provides in part: 


* * * That the pension of a veteran entitled to hospitalization under this 
subdivision shall not be subject to deduction, while such veteran is hospitalized 
in any Government hospital, for board, maintenance, or any other purpose 
incident to hospitalization: * * * : 


but this has no application to the present case for the reason that the 
claimant was not entitled to hospitalization under the subdivision in 
question. No such provision is made for the benefit of discharged 
Navy enlisted men who may be entitled to hospitalization only by 
virtue of section 13 of the act of August 9, 1921, supra, as an accrued 
right saved by section 602 of the said World War veterans’ act. 
For the period here in question claimant was not a Veterans’ 
Bureau patient and there appears no authority of law for reimburs- 
ing him under Veterans’ Bureau appropriations for the amount of 
naval pension which the statute mandatorily required be deducted 
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while in the naval hospital. 
disallowed. 









Accordingly, the claim must be and is 


(A-35187) 


OATHS OF OFFICE—NATIONAL INSTITUTE OF HEALTH— 
FELLOWSHIPS 


A British subject may be appointed to a fellowship in the National Institute 
of Health, but as such an appointment is to an office of honor or profit, 
the appointee must execute the oath to support and defend the Constitution 
of the United States, ete., as required by section 1757 of the Revised 
Statutes. 


Comptroller General McCarl to the Secretary of the Treasury, February 26, 
1931: 


There has been received, presumably by your direction, the follow- 
ing letter, dated January 30, 1931, from the Surgeon General of .the 
Public Health Service: 


The Public Health Service is desirous of securing the services of Doctor 
Clifford B. Purves, a British subject, resident in Aberdeen, Scotland, for 
appointment to a fellowship in chemistry under the provisions of the Ransdell 
Act, a copy of which is attached. 

Inquiry is made as to whether it would be necessary for Doctor Purves, if 
appointed, to execute an oath of office requiring him to support and defend the 
Constitution of the United States. 


The act of May 26, 1930, 46 Stat. 379, provides that the Hygienic 
Laboratory of the Public Health Service shall hereafter be known 
as the National Institute of Health; that in the administration and 
operation of this institute the Surgeon General shall select persons 
who show unusual aptitude in science; that the Surgeon General, 
with the approval of the Secretary of the Treasury, is authorized 
to establish and maintain fellowships in the National Institute of 
Health from funds donated for that purpose, and that such donated 
funds will be subject to the same accounting, examination, and audit 
as appropriated funds. Sections 3 and 4 of the act further provide : 


Sec. 3. Individual scientists, other than commissioned officers of the Public 
Health Service, designated by the Surgeon General to receive fellowships may 
be appointed for duty in the National Institute of Health established by this 
act. During the period of such fellowship these appointees shall hold appoint- 
ments under regulations promulgated by the Secretary of the Treasury and 
shall be subject to administrative regulations for the conduct of the Public 
Health Service. Scientists so selected may likewise be designated for the 
prosecution of investigations in other localities and institutions in this and 
other countries during the term of their fellowships. 

Sec. 4. The Secretary of the Treasury, upon the recommendation of the 
Surgeon General, is authorized (1) to designate the titles and fix the com- 
pensation of the necessary scientific personnel under regulations approved 1}, 
the President; (2) in accordance with the civil service laws to appoint, and 
in accordance with the classification act of 1923, and amendments thereto, fix 
the compensation of such clerical and other assistants; and (3) to make such 
expenditures (including expenditures for personal services and rent at the 
seat of government, for books of reference, periodicals, and exhibits, and for 
printing and binding) as he deems necessary for the proper administration 
of such institution. 


It would appear that the language of the act. in authorizing the 
designation and appointment of scientists to fellowships, contem- 
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plates nothing more than their appointment to positions, the duties 
of which involve scientific research and investigation upon subjects 
pertaining to public health. Section 1757, Revised Statutes, and the 
act of May 13, 1884, 23 Stat. 22, require an oath of office to be executed 
by “ any person elected or appointed to any office of honor or profit.” 
This requirement is confined to officers of the United States in the 
constitutional sense; that is, officers whose appointment is vested by 
law in the President of the United States, the courts of law, or the 
heads of the departments. 1 Comp. Dec. 540; 4 id. 92; 6 Comp. Gen. 
112. In the case of the United States v. Hartwell, 6 Wall. 385, an 
office is defined as follows: “ An office is a public station, or employ- 
ment, conferred by the appointment of government. The term 
embraces the ideas of tenure, duration, emolument, and duties.” 
In that case, a clerk in the office of the Assistant Treasurer of the 
United States at Boston, appointed by the Assistant Treasurer with 
the approval of the Secretary of the Treasury, was held to be a 
public officer. 

While the Surgeon General is charged with certain duties in con- 
nection with the designation and appointment to fellowships, the 
approval of the Secretary of the Treasury is necessary to the estab- 
lishment of the fellowships, and the appointees are to hold office 
under regulations promulgated by the Secretary of the Treasury 
who is charged, also, with the duties of designating their titles 
and fixing their compensation. 

Accordingly, it must be held that scientists appointed to fellow- 
ships in the National Institute of Health hold offices of honor 
or profit within the meaning of section 1757, Revised Statutes, and 
must execute the oath of office required by that section. There 
appears no specific requirement in the statutes that scientists so 
appointed be citizens of the United States, as is the case with respect 

to certain officers of the foreign service. Neither does there appear 
“any authority for excepting appointees from taking the oath to 
support and defend the Constitution of the United States, etc., as 
required by section 1757, Revised Statutes, such as has been provided 
in the case of foreign counsel employed by the Attorney General 
in special cases. See act of April 18, 1930, 46 Stat. 189. 

The specific question submitted is answered in the affirmative. 





(A-35117) 


MEMORIALS—ERECTION OF, ON PUBLIC PROPERTY AT PRIVATE 
EXPENSE 


‘There is no authority of law for entering into a contract for the erection of a 
memorial on public property, the use of which, for the purpose, has not 
been specifically authorized by law. 
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Comptroller General McCarl to the Secretary of the Navy, February 28, 1931: 

There has been submitted to this office by the Bureau of Yards 
and Docks of your department, for preaudit, two vouchers numbered 
1 and 2 for $2,897.82 and $118.08, respectively, in favor of John 
Young, jr., representing progress payments under contract NOY- 
896 of September 26, 1930, covering the construction of a monu- 
ment in Fort Hamilton Park, N. Y., as a memorial to the Dover 
Patrol, at a total cost of $29,760, the specifications calling for the 
erection of a memorial monument which will be practically a 
replica of the Dover Patrol memorial monuments located at Dover, 
England, and Cape Blanc Nez, France. 

In a letter dated January 7, 1931, from the office of the Paymaster 
General of the Navy to this office it was stated that the amount of 
$34,129.40 available for this purpose was taken up by Lieut. C. W. 
White in October, 1930, and deposited to the credit of the naval 
working fund to take care of payments under this contract. As to 
the source of the funds it is stated in the letter that— 


The “Dover Patrol Memorial Fund” was raised by popular subscription 
in Great Britain to perpetuate the memory of the Dover Patrol and the part 
it played in safeguarding the English Channel during the World War. It was 
to be used to erect monoliths on the cliffs of Dover in Great Britain and 
near Cape Blanc Nez in France, which would be testimonials of the coopera- 
tion of the French and British Navies during the War. On 21 April, 1920, £6,000 
of the amount raised was presented to the Secretary of the Navy, Hon. 
Josephus Daniels, as a gift from the British people to the American people 
for the erection of a similar monolith in New York Harbor as a memorial to 


the part the American naval forces played in the Dover Patrol which kept 
the Dover Straits free from U boats. 


It is not apparent under what authority of law the donation in 
this case was accepted on behalf of the American people, and the 
public contract entered into for the erection of a monument on public 
lands the cost of which is to be charged to the donation so accepted. 
In cases in which a monument or memorial is to be erected on public 
land by private subscription or by donations of civic or other organ- 
ization it appears to be the usual practice to have specific legislative 
authority for the purpose. See act of February 26, 1917, 39 Stat. 
944, authorizing the removal of the statue of Admiral Dupont in 
Dupont Circle, Washington, D. C., and the erection of a memorial 
to Admiral Dupont in place thereof; act of August 15, 1921, 42 
Stat. 170, authorizing a memorial to employees of the Department 
of Agriculture who died in the war with Germany, on public 
grounds in the District of Columbia; act of December 16, 1921, 42 
Stat. 349, authorizing a memorial to the First Division, A. E. F., 
on public grounds in Washington, D. C.; act of March 3, 1923, 42 
Stat. 1444, authorizing a memorial to Joseph J. Darlington, on pub- 
lic grounds in Washington, D. C.; act of February 16, 1924, 43 Stat. 
14, authorizing the erection of the Navy and Marine Memorial dedi- 
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cated to Americans lost at Sea, in Washington, D. C.; act of June 
7, 1924, 43 Stat. 666, authorizing a memorial to members of the 
armed forces of the United States from the District of Columbia who 
served during the World War, in Potomac Park, District of Colum- 
bia; act of June 7, 1926, 44 Stat. 699, authorizing the Wakefield 
Memorial Association to build upon Government owned land at 
Wakefield a replica of the house in which George Washington was 
born; and act of March 2, 1929, 45 Stat. 1540, authorizing the erec- 
tion of a monument or memorial on public ground in the District 
of Columbia to Oscar S. Straus. In the present matter there has 
been cited no law authorizing the erection of the proposed monu- 
ment at Fort Hamilton, nor has it been shown that the matter was 
brought to the attention of the Congress during the interval of over 
10 years from the date the donation apparently was accepted by the 
then Secretary of the Navy to the time the present contract was 
entered into. It appears, also, that, during that period, a part of 
the money was on deposit with a private banking institution, and 
the remainder invested in Government securities, and no accounting 
therefor was rendered as required by law until it was taken up as 
a credit to the naval working fund last October. 

As to the acceptance of gifts or donations on behalf of the United 
States, attention is invited to 30 Op. Atty. Gen. 527, in which it was 
said that a property gift upon condition that it be maintained as a 
suitable memorial should not, as a matter of administrative policy, 
be accepted on behalf of the United States without the consent of the 
Congress and the President. To the same effect see 22 Comp. Dec. 
465. It is assumed, of course, that the expense incident to the upkeep 
and maintenance of the memorial here involved, after its erection, 
is to be borne by the United States. 

With respect to the disposition, use, etc., of public property, article 
4, section 3, clause 2 of the Constitution of the United States, provides 
that— 


The Congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; © © * 


Construing this provision of the law of the land it has been held 
by the courts that the Congress has exclusive jurisdiction in the 
matter of directing what shall be done with lands or other property 
owned by the United States. United States v. Nicoll, 1 Paine (US) 
646; United States v. Gratiot, 14 Peters 538; Irvine v. Marshall, 
20 Howard 53; Light v. United States, 220 U. S. 523. 

In some specific instances this power of disposing of or otherwise 
administering public property has been delegated by the Congress 
to the head of an executive department or other executive official. 
See section 3749, Revised Statutes; the act of March 8, 1879, 20 Stat. 











398 DECISIONS OF THE COMPTROLLER GENERAL 





383; act of July 28, 1892, 27 Stat. 321; and act of March 3, 1903, 
32 Stat. 1112. Each of these statutes contains directions as to dispo- 
sition and administration of certain property owned by the United 
States but none of them authorizes the action taken in the present 
matter. 

Section 3679, Revised Statutes, as amended by the act of February 
27, 1906, 34 Stat. 48, provides that no executive department or other 
Government establishment shall involve the Government in any 
contract or other obligation for the future payment of money in 
excess of an appropriation made therefor unless such contract or 
obligation is authorized by law. 

Section 3732, Revised Statutes, provides that no contract or pur- 
chase on behalf of the United States shall be made unless the same 
is authorized by law or is under an appropriation adequate to its 
fulfillment, with certain exceptions not here material, and by section 
3733, Revised Statutes, it was provided: 

No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the 
Government to pay a larger sum of money than the amount in the Treasury 
appropriated for the specific purpose. 

While it may be argued in the present matter that since the money 
has been donated and is available for the purpose there is no need 
for the Congress to make an appropriation to cover the cost of the 
construction of the memorial, assuming that the cost thereof will 
not exceed the amount now available therefor, there is for considera- 
tion, nevertheless, aside from the setting aside the necessary land 
area and use of the Government property for the erection of the 
structure, the matter of the upkeep and maintenance after its erec- 
tion as to which there has been granted no legislative authority. 

Furthermore, the sections of the Revised Statutes herein cited and 
quoted have in contemplation not only contracts and purchases for 
which moneys are appropriated or to be appropriated from public 
funds, but, also, other public contracts in which the Government is 
involved by the acts of its officers even though the consideration 
under such contract may be paid from private funds, and the pro- 
visions of section 3733, Revised Statutes, supra, have been held as 
prohibiting the entering into contracts for improvements, such as a 
memorial monument as proposed in this case, on public property 
unless specifically authorized by law. Also, there has been no 
appropriation made for this improvement. The donation as such 
may not be considered an appropriation within the meaning of this 
law. At best, until the donation has been duly accepted by proper 
authority and the Congress has directed what disposition may be 
made of the same, the donation must be considered as money held in 
trust awaiting legislative authority for its disposition. 
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The facts and circumstances as presented by the record are such 
as to compel the holding that the contract entered into is in con- 
travention of law, and in the absence of appropriate legislation to 
take care of the matter, there is no authority of law for the payment 
of the compensation provided for thereunder. Therefore, payment 
on the two vouchers under consideration is not authorized. The 
vouchers will be retained in this office. 


(A-35665) 


SATURDAY HALF HOLIDAYS—ST. ELIZABETHS HOSPITAL 






Employees under St. Elizabeths Hospital are entitled to the benefits of the act 
of March 3, 1931, 46 Stat. 1482, providing for Saturday half holidays for 
certain Government employees. 


Comptroller General McCarl to the Secretary of the Interior, March 6, 1931: 

I have your letter of March 6, 1931, requesting decision whether 
the act of March 3, 1931, 46 Stat. 1482, providing for Saturday half 
holidays for certain Government employees, is applicable to the 
employees under St. Elizabeths Hospital. 

The statute expressly excludes “employees of the Interior Depart- 
ment in the field.” The question is whether St. Elizabeths Hospital 
is a field service within the meaning of this exception. 

It is understood that for the purpose of apportionment and appli- 
cation of certain other civil-service rules and regulations St. Eliza- 
beths Hospital has been considered as a field service, but as to pay- 
ments of compensation under the terms of the classification act, 
St. Elizabeths Hospital is a departmental service. See decision of 
August 15, 1928, A-23927, addressed to you. Also, it has been con- 
sidered as a departmental service under the provisions of section 4 
of the act of June 17, 1910, 36 Stat. 531, controlling the purchase 
of supplies. St. Elizabeths Hospital, in the District of Columbia, is 
the only institution of its kind in the United States under the Fed- 
eral Government and any field activity thereunder is supervised at 
the institution. It has no field service as that term is ordinarily 
distinguished from departmental service. 5 Comp. Gen. 272. For 
the purposes of Saturday half holidays during the summer months, 
its personnel has been controlled by the laws and Executive order 
applicable to the departmental service in the District of Columbia. 

The reason for the exception of the field employees of the Interior 
Department is explained in House Report 1498, as follows: 

* ** The field service of the Department of the Interior was excluded 
by the committee on account of the objections made by the Chiefs of Bureaus 
of Reclamation, Forestry, and National Parks, and the Indian Bureau, the 


field services of the three latter bureaus being very largely composed of 
temporary employees during the summer vacation period. * 
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It is evident that St. Elizabeths Hospital was not contemplated or 
considered as within the exception and, since there appears to be 
no statute or precedent requiring that it be held to be a field service 
for all purposes, I have to advise that the employees under said 
hospital are entitled to the benefits of the act of March 3, 1931, 
providing a Saturday half holiday for certain Government 
employees. 

The following question is noted in the submission from the super- 
intendent to you dated March 4, 1931, forwarded with your letter: 


* * * will we be compelled to let all employees off, irrespective of the 
amount of money available, or if the Secretary could arrange through the 
superintendent only to permit those to go who can be spared without inter- 
fering with the proper carrying on of the work. 


The statute contains the following proviso: 


* * * Provided, That in all cases where for special public reasons, to be 
determined by the head of the depurtment or establishment having supervision 
or control of such employees, the services of such employees can not be spared, 
such employees shall be entitled to an equal shortening of the workday on 
some other day: * * * 


Therefore if the services of certain employees can not be spared 
on Saturday afternoons, those required to work on that day in excess 
of four hours must be granted an equal shortening of the workday 
on some other day. 


(A-35655) 
SATURDAY HALF HOLIDAYS—COMPENSATORY TIME 


When civil employees of the Government are required to work more than four 
hours on any Suturday, the provision in the act of March 38, 1931, 46 
Stat. 1482, for compensatory time is mandatory, and requires that the 
employees’ regular work time on some other day be reduced, without loss of 
pay or leave time, by a period exactly equal to the time such employees 
were required to work in excess of four hours on the Saturdiay. 

An administrative office may not dissipate the Saturday hulf holiday granted 
to civil employees of the Goverument by the act of March 3, 1931, 46 
Stat. 1482, by dividing the period of compensatory time equal! to the 
overtime work performed on any Saturday and requiring the employees 
to take a portion thereof in one or two hour periods on two or more sub- 
sequent diys, nor by requiring the Saturday overtime to be accumulated 
until it amounts to several days and then all be granted at one time, 
which would be tantamount to increasing annual leave instead of shorten- 
ing the work days. 

Where the combined overtime work required to be performed on more than 
one Saturday in excess of four hours is less than a regular work day, the 
act of March 8, 1981, 46 Stat. 1482, would not preclude granting all of 
such compensatory time by the shortening of some one regulur work day, 
but ordinarily that should not be done, the law contemplating a shortening 
of one other work day for each Saturday for which an employee may 
be required to work more than four hours, and in so far as the exigencies 
of the service will permit, such compensatory shortening should be on 
a day during the week immediately following the Saturday on which 
more than four hours’ work was required. 
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Comptroller General McCarl to the Public Printer, March 7, 1931: 

Consideration has been given to your letter of March 4, 1931, as 
follows: 

The act approved March 3, 1931, granting Saturday half-holidays for certain 
Government employees. provides— 

“* * * That in all cases where for special public reasons, to be deter- 
mined by the head of the department or establishment having supervision or 
coutrol of such employees, the services of such employees cap not be spared, 
such employees shall be entitled to an equal shortening of the workday on some 
other day: * * *” 

Congressional and emergency work may frequently require a number of 
employees in the United States Government Printing Office to work more than 
four hours on Saturdays, and an equal shortening of the workday on another 
day must be granted. 

The question arises as to whether the Public Printer will have authority 
under the act to permit the extra hours of work on Saturday to accumulate 
to the credit of the individual employee if requirements of the service make it 
necessary, and when combined with extra hours which may be worked on 
other Saturdays grant the total hours or any portion thereof at a time when 
condition of the work may permit. 

For example, an employee who had worked three extra hours on one Satur- 
day, and because of emergency or congressional work could not be given those 
three hours off during the following week, is again required to work three 
extra hours on the following Saturday. May the cumulated six hours be 
granted him on some one day, must exactly three hours be allowed on each of 
two days, or may he be granted two hours on each of three days, all as may 
be determined by the Public Printer because of special public reasons? 

Your early advice on this question is requested. 

The primary purpose of the act of March 3, 1931, 46 Stat. 1482, 
is disclosed in the title, “An act providing for Saturday half-holi- 
days for certain Government employees.” The statute grants part of 
a holiday and not additional leave of absence. As to employees whose 
regular workday is 8 hours the statute grants a half holiday, and as 
to employees whose regular workday is 7 hours the statute grants a 
part holiday of 3 hours, Only in case of an emergency or genuine 
exigencies of the service should employees be required or permitted 
to work on such holidays, that is, to work more than four hours on 
any Saturday. Where for such special public reason employees are 
required to work more than four hours on any Saturday the provi- 
sion in the act for compensatory time, quoted in your letter, is manda- 
tory and requires “an equal shortening of the workday on some other 
day,” that is, that the employee’s regular working time on some 
other day be reduced, without loss of pay or leave time, by a period 
exactly equal to the time such employee was required to work in 
excess of four hours on the Saturday. While the compensatory time 
for each Saturday on which work is performed in excess of four 
hours is cumulative in the sense that the employee’s right thereto is 
not lost when for public reasons it can not be granted before the 
employee is required to work more than four hours on a subsequent 
Saturday, there appears nothing in the statute—which was enacted 


primarily for the benefit of employees—to grant an administrative 
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office such broad discretionary powers with respect to the granting 
of compensatory time as to dissipate the half holiday by dividing 
the period equal to the overtime work performed on any Saturday 
and requiring the employee to take off a portion thereof in one or 
two hour periods on two or more subsequent days, nor to require that 
the Saturday overtime be accumulated until it amounts to several 
days and then all be granted at one time, which would be tantamount 
to increasing annual leave instead of shortening work days. Such 
a procedure would defeat the purpose of the law. 

In the example given in your letter, since the combined overtime, 
six hours, is less than a regular workday, the law would not preclude 
granting such compensatory time by shortening some one regular 
workday by six hours instead of by shortening two regular workdays 
by three hours each, but ordinarily that should not be done because it 
is not in accordance with the spirit and purpose of the law and would 
tend to complicate the time records of the employees. The law con- 
templates a shortening of one other workday for each Saturday on 
which an employee may be required to work more than four hours, 
and in so far as the exigencies of the service will permit, such com- 
pensatory shortening should be on a day during the week immediately 
following the Saturday on which more than four hours work was 
required. That this was the general purpose and intent of the pro- 
vision is indicated in the following sentence appearing in House 
Report No. 1498: 


* * * These employees, under the terms of the proposed bill, would be 
entitled to a shortening of the workday on some other day of. the week, which. 
of course, would be determined by the head of the department or bureau in 
which they work. 


The questions submitted are answered accordingly. 


(A-35360) 
ADVERTISING—BIDS—EVALUATION—COST OF DELIVERY 


The cost of delivery of equipment, etc., is always a matter for consideration by 
the Government in determining which is the lowest bid received. While 
specifications need not state specifically, where equipment, etc., is to be 
purchased f. o. b. point of shipment, that the cost to the Government of 
transporting to point equipment is to be shipped will be considered in 
making the award, they should, where possible, indicate such point in order 
that all bidders may be advised and have an opportunity of fixing their 
prices and point of shipment in the light thereof. 


Comptroller General McCarl to the Secretary of Commerce, March 9, 1931: 
I have your letter of February 28, 1931, as follows: 


Receipt is acknowledged of your letter of February 19, 1931, requesting a 
complete report of facts in connection with the protest of the Standard Motor 
Construction Company in which they claim that the specifications for engines 
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for the Bureau of Lighthouses were restricted to practically one bidder. A 
copy of the specifications and all bids received are enclosed and attention is 
invited to pages 74 to 90 of the specifications which cover the requirement for 
machinery. 

Bids for equipment were invited on December 17, 1930, and all were rejected 
and changes made in the specifications to permit of wider competition. Bids 
were again opened on February 17, 1931, eight bidders responding, seven of 
which (including the Standard Motor Construction Company) offered complete 
bids, the eighth, the lowest, that of the Bessemer Engine Company, being incom- 
plete and not complying with the specifications in the following particulars: 

1. The total cylinder displacement of the engine offered is 2,782 cubic inches, 
while the specifications require 3,700 cubic inches. 

2. The list of the spare parts is incomplete. 

3. No auxiliary air compressor is offered. 

4. No auxiliary generating set is offered. 

5. No weights or dimensions of the generating sets are given. 

6. No detail drawings are offered. 

The bid of the Cooper Bessemer Company can not therefore be considered. 
The bid of the Standard Motor Construction Company was the only alternate 
on the specifications, this company offering separate cylinder engines instead 
of water-box construction with liners as specified. 

The restrictions referred to by the Standard Motor Construction Company 
are not stated in its letter of February 11, 1931, but it is assumed that they 
refer to water-box construction with liners upon which all bidders except the 
Standard Motor Construction Company offered bids. The bid of this company 
was next to highest of the eight received. 

The bid of the Winton Engine Company is the lowest under bid “A” in the 
sum of $39,450.00 with delivery at Cleveland, Ohio, while the bid of the Atlas 
Imperial Diesel Engine Company in the sum of $39,485.00 is for delivery at 
Oakland, California, where the vessel in which the machinery is to be installed 
is under construction. Attention is invited to the bid of the Atlas Imperial 
Company, who apparently offer the auxiliary air compressor at an additional 
cost of $506. Attention is also invited to the attached telegrams covering this 
matter, received after the bids were opened, explaining that this amount was 
included in the bid by mistake and did not change the total amount of the bid 
which still stands at $39,485. The lowest and most advantageous bid to the 
Government is that of the Atlas Imperial Diesel Engine Company after taking 
into account the cost of freight from Cleveland, Ohio, which is estimated at 
$680, provided such freight cost may be given consideration, though this is 
not specifically mentioned in the specifications; and the acceptance of this bid 
is recommended, if proper. Otherwise, the department recommends the award 
to the Winton Company on price f. o. b. manufacturer’s plant, meeting the 
requirements of the specifications. 

It is respectfully requested that the department be furnished with your 
decision at the earliest practicable date in order that the award may not be 
delayed, as the vessel for which the machinery is to be installed is now well 
under construction and the machinery is needed as soon as possible. 


In so far as concerns the complaint of the Standard Motor Con- 
struction Co. in regard to the specifications accompanying the request 
for bids, it being alleged that they were so drawn as to limit com- 
petition to a particular make, it appears from the facts reported in 
your letter that six bids were received in response to the said adver- 
tisement offering engines meeting the requirements of the specifica- 
tions. Such being the case, the said bidder has been advised that 
no further action in the matter will be taken by this office in so far 
as concerns the specifications. It is to be understood, of course, that 
there is no authority in the Department of Commerce, Bureau of 
Lighthouses, to draw up specifications so as to exclude any bidder 
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unnecessarily or to limit competition to a particular type of equip- 
ment when other types would meet the actua) needs of the service. 

With respect to the matter of determining which is in fact the 
lowest bid received and the question as to whether the costs of deliv- 
ery of the machinery at Oakland, Calif., the place where it is to be 
installed, may be considered in making the award, no provision 
therefor having been made in the specifications, it may be stated as 
a general rule that the cost of delivery of equipment, etc., is always 
a matter for consideration by the Government in determining which 
is in fact the lowest bid received. While specifications need not 
state specifically—where equipment, etc., is to be purchased f. o. b. 
point of shipment—that the cost to the Government of transporting 
to point the equipment is to be shipped will be considered in making 
the award, they should, where possible, indicate such point in order 
that all bidders may be advised and have the opportunity of fixing 
their prices and point of shipment in the light thereof. 

In the present case the award of the contract should be made to the 
lowest bidder offering equipment meeting the requirements of the 
specifications, Government cost of transportation considered. 


(A-35505) 


PUBLIC FUNDS—ADVANCES—NAVY—EXPENSES INCIDENT TO 
COLLECTING CONFIDENTIAL INFORMATION 


Under the provisions of the act of August 29, 1916, 39 Stat. 557, authorizing 
the acceptance for accounting purposes of the certificate of the Secretary 
of the Navy that in his judgement it is advisable not to specify the nature 
of expenditures made, there is no authority for the accepting of such cer- 
tificate with respect to funds advanced for expenditures “to be mace.” 
Advances, if any, made from funds available for the purpose are subject 
to the same accounting requirements as other advances of public funds, 
except as otherwise specifically provided by the act of August 29, 1916, 
applying only to expenditures made as distinguished from advances. 


Comptroller General McCarl to the Secretary of the Navy, March 10, 1931: 

There has been received letter dated February 20, 1931, from the 
Judge Advocate General of the Navy submitting by your direction 
for consideration and decision the question as to what accounting is 
required for payments made to the Director of Naval Intelligence 
for obtaining information from abroad and at home under the 
appropriation, “ Pay, miscellaneous.” 

The question was raised by the Paymaster General of the Navy in 
letter of February 16, 1931, with respect to a suspension made by 
this office in connection with the payment of $45,000 made June 27, 
1930, from “ Pay, miscellaneous, 1930,” to H. A. Baldridge, captain, 
United States Navy, Director of Naval Intelligence, on voucher 
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68328, accounts of Capt. E. R. Wilson (SC), United States Navy, 
“ for collection of confidential information,” supported by a certifi- 
cate of the Secretary of the Navy to the effect that the public interest 
required and it was deemed advisable not to specify the purpose for 
which the “ amount is to be expended.” 

In the correspondence relating to the suspension in the accounts 
of the disbursing officer there has been cited as authority for the pay- 
ment the proviso contained in the appropriation “ Pay, miscel- 
laneous,” for the fiscal year 1917, made by the act of August 29, 1916, 
39 Stat. 557, which is as follows: 

* * * Provided, That hereafter expenditures from the appropriation for 
obtaining information from abroud and at home shall be accounted for specifi- 
cally, if, in the judgment of the Secretary of the Navy, they may be made 
public, and he shall make a certificate of the amount of such expenditures as he 
may think it advisable not to specify, and every such certificate shall be 
deemed a sufficient voucher for the sum therein expressed to have been 
expended: * * * 

It will be noted this law provides that expenditures made from 
the item of appropriation in question shall be accounted for 
specifically, if, in the judgment of the Secretary of the Navy, such 
expenditures may be made public, or in cases where he may think 
advisable not to specify, he shall make a certificate of the amount of 
such expenditures, such certificate to be deemed a sufficient voucher 
for the sum therein expressed “to have been expended.” There is 
nothing in this law, however, authorizing payments in advance which 
are specifically prohibited by section 3648, Revised Statutes, or 
advances for future expenses as proposed in connection with the 
$45,000 voucher as to which it is stated in the certificate of the Secre- 
tary of the Navy that it is deemed advisable not to specify the 
purpose for which the “amount is to be expended.” It should be 
noted, also, that the proviso in the act of 1916 covers only amounts 
available for the collection of information and not the other item 
of appropriation “cost of special instructions abroad,” with which 
it appears to be grouped by the Navy Department. For the fiscal 
year 1930, it appears from the hearings before the subcommittee of 
the House Committee on Appropriations that there was estimated 
and included as a part of the appropriation “ Pay, miscellaneous,” 
the sum of $126,500, to be expended under the cognizance of the 
Director of Naval Intelligence. It is not shown how much of this 
amount is to be expended for each of the two items, but it appears 
that on June 27, 1930, three days before the end of the fiscal year, there 
remained unexpended and apparently unobligated under this appro- 
priation for the two items in question, the sum of $45,000, which was 
advanced to the Director of Naval Intelligence apparently for 
future expenditures during the succeeding fiscal year. 
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Aside from the fact that the transaction appears to present a case 
of avoiding fiscal-year limitations with respect to amounts with- 
drawn from the Treasury, there appears to be no authority of law 
for the advance of funds upon a certificate by the Secretary of the 
Navy, as is involved in the present matter. If, in proper cases, it is 
found necessary to advance funds for the obtaining of information 
abroad and at home, such advances should be made in the usual man- 
ner and under proper authority of law such as the act of July 3, 
1926, 44 Stat. 888 (disbursements by agent officers), the act of May 
22, 1928, 45 Stat. 712 (advances to Navy personnel on emergency 
shore duty), or other statute providing for such procedure, provided 
a proper accounting is rendered for such advances as provided by 
law; that is to say, in cases of advances for obtaining information 
from abroad and at home, a detailed accounting should be rendered 
as in other cases of expenditures of public funds as to cases in which, 
in the judgment of the Secretary of the Navy, the expenditures may 
be made public or with respect to expenditures not deemed advisable 
to disclose by a certificate of the Secretary of the Navy that he thinks 
it advisable not to specify the nature of the expenditures made; but 
the vouchers in this latter case must show the name of the officer 
making the expenditure and be for reimbursement to him. The 
proviso of the act of August 29, 1916, swpra, authorizes the accept- 
ance of the certificate of the Secretary of the Navy as a sufficient 
voucher for accounting purposes only in cases of expenditures made 
and not as to advances for expenditures to be made. 

With respect to the voucher here under consideration, the suspen- 
sion in the accounts of the disbursing officer paying the same will be 
continued until a proper accounting is rendered of the funds ad- 
vanced thereon as herein set forth, bearing in mind that the amount 
having been taken under an appropriation for the fiscal year 1930, 
the funds are available for the payment of obligations incurred 
during that fiscal year only and the balance, if any, should be 
restored to the credit of the appropriation under which the advance 
was made. 

As to the procedure hereafter in connection with payments for the 
obtaining of information from abroad or at home, it may be stated 
this office will allow credit in the accounts of disbursing officers 
making such payments only in such cases in which it appears that 
the expenditures have been incurred or made, advances of funds for 
such purposes, if any there be under proper authority of law, to be 
considered as for proper accounting when expenditures are made. 
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(A-35645) 
CONTRACTS—FISCAL YEAR—CONCESSIONS 


Should it be determined as an administrative policy that the interests of the 
Government, as well as the general public, will be better served by letting 
the concession for speed boats at Hains Point in East Potomac Park for a 
period of three years, such letting would be permissible, after proper adver- 
tising, on that basis, as there is no statutory requirement that contracts 
or leases for the operation of such concessions be confined to the fiscal 
year as in the case of contracts calling for payments from appropriated 
funds. 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, March 11, 1931: 


There has been received your letter of March 2, 1931, as follows: 


Under date of February 18, 1931, this office sent out proposals inviting bids 
for operating, in accordance with the attached specitications, a speed boat con- 
cession at Hains Point in East Potomac Park, this city. Only one bid was 
received, as follows: 


Alternative | Alternative 
Main bid bid“A” | bia“B” 


Down Town Parking Garage, Inc., Washington, D. C No bid....| No bid... 


In connection with the decision requested in this communication, it is desired 
to state that the Potomac Speed Boat Corporation was granted a 1-year 
concession “ P. B. P. #349” for the operation of speed boats from the tip of 
Hains Point during the culendar year 1930 and was forced to discontinue opera- 
tions on October 31, 1930, being indebted to the Government to the extent of 
$400.00. The initial capital outlay involved is evidently too large to justify a 
concession for a term of one year, as only one bid was received and that being 
for a 3-year term, beginning March 15, 1931, and ending December 31, 1933. 
It appears that this office has authority to enter into an agreement of this 
nature for a 5-yeur period in accordance with section 2 of the act of Congress 
approved December 22, 1928, 45 Stat. p. 1070. However, should this office 
grant the bidder a 3-year concession, and yvuur office subsequently hold such 
action is not legal, he in all probability would be subjected to consideruble 
financial loss in making a large initial expenditure in the purchase of a flout, 
boats, etc., without the prospect of recouping over a 3-year period. 

With a view to eliminating the possibility of financially jeopardizing the 
bidder in awarding him a 3-year concession, this office therefore submits the bid 
for your approval in advance to avoid the possibility of being embarrassed by 
having its acceptance of the Down Town Parking Garage’s bid questioned by 
you later. This bid is believed to be very favorable to the United States. 

As the proposed concession is to begin March 15, 1931, an early reply from 
you in connection with this matter will be appreciated. 


Section 2 of the act of December 22, 1928, 45 Stat. 1070, provides: 


The Director of Public Buildings and Public Parks of the National Capital is 
authorized, subject to the approval of the National Capital Park and Planning 
Commission, to lease, for a term not exceeding five years, and to renew such 
lease, subject to such approval, for an additional term not exceeding five years, 
pending need for their immediate use in other ways by the public, and on such 
terms as the director shall determine, land or any existing building or structure 
on land acquired for park, parkway, or playground purposes, 


In decision to you of June 28, 1929, A~-27584, it was stated: 


It is evident from the language of section 2 of the said act of December 22, 
1928, and the Senate report thereon, that said statute has no application to the 
letting of concessions in the parks of this city but was intended merely to 
permit the renting or leasing of land and buildings acquired for ultimate park 
purposes but which were not needed immediately for such purposes. * * * 
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However, there is no statutory requirement that leases or contracts 
for the operation of concessions in the parks of the National Capital 
from which some income inures to the United States, be confined to 
the fiscal year as is the requirement ordinarily where contracts call 
for payments from appropriated funds. Therefore, should it be 
determined as an administrative policy, that the interests of the 
Government, as well as the general public, will be better served by 
letting the concession for speed boats operating from Hains Point 
for a period of three years, there would appear to be no legal objec- 
tion to that procedure, after proper advertising on that basis. 
A-23158, May 17, 1930. But there is no authority for awarding a 
contract for a 3-year period when the advertisement or request for 
bids was on a 1-year period. 


(A-35611) 
TRAVELING EXPENSES—AIRPLANE TRANSPORTATION 


A direct saving to the Government in the matter of actual expenses of sub- 
sistence or per diem in lieu thereof by reason of the shorter time required 
on an airplane journey may properly be taken into consideration in de- 
termining whether the cost of travel by airplane exceeded the cost by 
railroad. 

The relative value to the Government of the services of an employee in a 
travel status as compared with such services at headquarters due to the 
shorter time required by the use of an airplane for official travel is too 
problematical to permit of its consideration in determining whether the 
eost of airplane transportation exceeds the cost of travel by rail. 


Decision by Comptroller General McCarl, March 13, 1931: « 

C. L. Dawson, United States Veterans’ Bureau, has requested 
review of the settlement of February 10, 1931, disallowing his claim 
for $3.65, being the excess cost of airplane transportation over rail 
transportation for a portion of the journey between Sacramento, 
Calif., and Washington, D. C. This amount was administratively 
deducted from his travel voucher covering the period October 12 to 
November 23, 1930, before payment. It appears that the claimant 
used an airplane between Sacramento and Chicago, traveling the 
rest of the way by rail. In support of his request for review the 
claimant states : 


Your attention is invited to the fact that I left Sacramento by airplane at 
8.50 p. m. November 21, and arrived in Chicago 9.00 p. m. November 22. I 
arrived in Chicago approximately thirty hours prior to the time I would 
have arrived had I travelled by the fastest railroad service. Three nights 
are consumed in the travel between Sacramento and Chicago by train. I 
made no charge for Pullman tips ($0.75) for the travel between Sacramento 
and Chicago, nor for one day’s per diem for which I would have been entitled 
had I travelled by rail. This resulted in saving $6.75 or a saving to the 
Government on the entire cost of the trip of $3.10. Furthermore, I arrived 
in Washington so that I was able to give to the U. S. Veterans’ Bureau one 
day’s extra service. My salary at that time was $5,000 per annum, which 
would amount to approximately $16.00 per day. 

In this case there was, therefore, a savings of $19.10 to the Government. 
In order to effect this saving I have been assessed the sum of $3.65. The 
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disallowance of the claim cannot be placed on any grounds of equity or 
justice. 1 certainly should not be required to expend the sum of $3.65 in 
order to effect a saving to the Government of $19.10, 

You point to the fact that there is no evidence submitted to justify or 
support a contention that there existed an emergency necessitating travel by 
airplane. This dves not appear to be in point for the reason that the ultimate 
result is that the Government saved money by the fact that I travelled by 
plane. 

It seems a bit unreasonable to assume that my duties to the Government are 
better performed riding in a Pullman car than by doing actual work in the 
office. To follow your rule would be to hold that my services are more valuable 
in a Pullman car than they are in the office. While this may be a fact, I do 
not believe that I am paid my salary on that assumption. Reconsideration of 
the claim is, therefore, requested. 


In so far as the relative value to the United States of the claimant’s 
services while in a travel status, as compared with his services at the 
Veterans’ Bureau in Washington, D. C., is concerned it need only be 
said that the actual value to the Government of the time saved by the 
use of airplane transportation is too problematical to permit its con- 
sideration in determining whether the cost of airplane transporta- 
tion exceeds the cost of transportation by rail. 10 Comp. Gen. 201. 
A direct saving to the Government in the matter of actual expenses 
of subsistence, or per diem in lieu thereof, by reason of the shorter 
time required on airplane journey is, however, a matter compara- 
tively easy of determination and properly may be taken into con- 
sideration in ascertaining whether the cost of travel by airplane ex- 
ceeded the cost by train. 9 Comp. Gen. 354. 


The claimant was traveling on a per diem in lieu of subsistence 
allowance of $6 per day and appears to have saved the United States 
at least one day’s per diem, or $6, which more than compensates for 
the $3.65 excess cost of airplane transportation. Upon review there 
is certified due the claimant $3.65. 


(A-6311) 


TRAVELING EXPENSES—USE OF PRIVATELY OWNED AUTOMO- 
BILES 


The act of February 14, 1931, 46 Stat. 1103, effective July 1, 1931, providing 
for reimbursement on a mileage basis for use by Government personnel of 
their privately owned automobiles while traveling on official business away 
from their designated posts of duty, was intended to provide a uniform 
law applicable to all departments and establishments of the Government, 
and to repeal all special provisions appearing in the appropriation acts for 
the fiscal year 1932, even though enacted subsequent to the date of the 
general act, as well as any other law or regulation to the extent that the 
provisions thereof are in conflict with the terms of the general law. 


Comptroller General McCarl to the Director of the Bureau of the Budget, 
March 14, 1931: 
Consideration has been given to your letter of February 28, 1931, 
as follows: 
Referring to your letter of February 16, 1931, relating to additional amend- 


ments to the Standardized Government Travel Regulations, I am inclosing a 
copy of an act approved February 14, 1931, to permit payment on a mileage 
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basis to civilian officers and employees for the use of their own motor cycle 
or automobile, under regulations to be prescribed by the President. 

A new Executive order will be necessary to include the revision of para- 
graphs 47, 58, and 62 of the regulations and also for the purpose of prescribing 
regulations under the act of February 14, 1931. 

Paragraph 12(a) of the proposed revised Travel Regulations relates to the 
use of privately owned motor vehicles on a mileage basis when authorized 
by law. I am also inclosing for your convenience extracts from laws giving 
similar authority to a number of establishments and bureaus. 

It will be noted that these laws differ in some respects from the authority 
contained in the general law of February 14, 1931. For example, as much as 
10 cents a mile is authorized in the Department of Agriculture including travel 
at official stations and the independent offices appropriation act also includes 
travel at official stations. 

As these appropriation acts for 19382 have been approved subsequent to the 
general law of February 14, 1931, which also becomes effective July 1, 1931, 
the question arises as to which law governs in case of contlict. 

It is proposed to incorporate paragraph 12(a) in the new Executive order, 
but before doing so I would appreciate your views as to what further amend- 
ments to this paragraph are now advisable. 


The act of February 14, 1931, 46 Stat. 1103, provides as follows: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the Presi- 
dent, not to exceed 3 cents per mile for the use of his own motor cycle or 7 
cents per mile for the use of his own automobile for such transportation, when- 
ever such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. This 
act shall take effect July 1, 1931, and all laws or parts of laws are hereby 
modified or repealed to the extent same may be in conflict herewith. 


The following statement appears in House Report No. 1751, on 
H. R. 1204, Seventy-first Congress, Second session, which became 
the above-quoted statute: 


At the present time the only basic law upon the subject appears to be the 
act of May 10, 1926 (44 Stat. 456, U. S. C. III supplement, title 43, sec. 24), 
though appropriation bills from time to time have carried language authorizing 
the use of conveyances owned by employees for official business and providing 
compensation for such use on a mileage basis. Provisions of this character 
have appeared in appropriation bills for the General Land Office, Depart- 
ment of Agriculture, Federal Farm Loan Bureau, Geological Survey, Internal 
Revenue Bureau, Bureau of Reclamation, and the Bureau of the Census. The 
language used has not been uniform and has resulted in confusion in the in- 
terpretation of the law in connection with regulations which have been 
promulgated thereunder by the departments. 

The bill as amended will put an end to this confusion by the enactment of a 
law which applies to all departments alike. Under existing enactments the 
heads of the various departments or bureaus prescribe the regulations. In the 


interest of uniformity the bill, as amended, requires that the President shall 
prescribe such regulations, 


In addition to the departments and establishments listed in this 
statement as having existing legislation authorizing the operation by 
Government personnel of privately owned motor vehicles on a mile- 
age basis, you call attention to the provision in the independent 
offices appropriation act for 1931, applicable to all the establishments 
and offices for which appropriations are provided therein, also to 
existing provisions in appropriation acts for the Bureau of Foreign 
and Domestic Commerce, Bureau of Immigration, and the National 
Park Service. The appropriation acts for 1932 containing these 
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special provisions simply reenact the same language appearing in 
the appropriation acts for the current fiscal year, which evidently 
was intended to be controlling only if the general bill failed to 
become a law. In view of the purpose and intended scope of the act 
of February 14, 1931, the fact that its effective date is fixed as July 
1, 1931, and the statement appearing in the House report above 
quoted, it is only reasonable to conclude that the clear intent of the 
Congress was to provide a uniform law applicable to all departments 
and establishments of the Government and to repeal all special 
provisions appearing in the appropriation acts for the fiscal year 
1932 even though enacted subsequent to February 14, 1931, the date 
of the general act, as well as any other law or regulation to the extent 
that the provisions thereof are in conflict with the terms of the 
general law. 

Regulations to be issued by the President should be formulated 
accordingly. 

The question as to what further amendments to paragraph 12 (a) 
are now advisable will be given consideration, and you will be fur- 
ther advised with respect thereto. 


(A-35324) 
PUBLIC LANDS—MINERAL ENTRIES—REPAYMENTS 


When a mineral entry has been erroneously allowed in part and ean not be 
confirmed hecause. of conflict with prior valid existing claims or patented 
entries, the applicant is entitled, upon cancellation of the entry to the 
extent of the conflict, to repayment under the act of June 16, 1880, 21 Stat. 


287, of the purchase mouey paid upon the area eliminated from the entry by 
such cancellation. 


The formal cancellation of a portion of a mineral entry and the rejection of 
the application in part because of the voluntary relinquishment or with- 
drawal of that portion of the entry in the face of charges of insufficient 
improvements and lack of discovery is not such a rejection as to authorize 
the refund under the act of December 11, 1919, 41 Stat. 366, of the purchase 
price for the land so relinquished or withdrawn. 


Decision by Comptroller General McCarl, March 17, 1931: 

George H. Cattanach, administrator of the estate of Clifford M. 
Dolph, deceased, by letter of January 27, 1931, requested review of 
settlement of this office of January 17, 1931, allowing only $465 upon 
his application for repayment of the excess purchase moneys paid on 
mineral entry 026680, The Dalles, Oreg., series. 

It appears that in August, 1928, claimant applied to make mineral 
entry for a number of lode claims covering a total of 523.284 acres for 
which he paid $2,620; that on November 23, 1928, the entry was held 
for cancellation to the extent of the Ohio Extension, Vidi, and Lady 
of the Hills lodes for conflict in their entirety with patented lands. 
The greater portion of the Ohio lode also was in conflict with patented 
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land, and the improvements and discovery upon the Last Chance lode 
were located upon lands in conflict with the unsurveyed Fitzsimmons 
lodeclaim. The entry was accordingly finally canceled as to the Ohio 
and Last Chance lodes January 11, 1929, and as to the Ohio Exten- 
sion, Vidi, and Lady of the Hills lodes January 31, 1930. After 
cancellation for these conflicts there remained an area of 430.438 
acres requiring only $2,155 purchase money, or $465 less than 
originally paid. 

By letter of April 29, 1930, of the General Land Office, adverse pro- 
ceedings were ordered upon a report by a field inspector charging 
insufficient improvements and lack of discovery involving 11 of the 
remaining lode claims. May 27, 1930, the claimant executed a formal 
waiver of all rights to the lode claims under contest, consented to 
their cancellation, and requested patent upon the remaining claims. 
By letter of June 10, 1930, the General Land Office canceled the entry 
as to the 11 lode claims under contest and approved the entry for 
patenting as to the remaining area of 267.015 acres. The claimant 
applied for repayment of $1,280 as covering the difference between 
the amount paid by him and the purchase moneys required for the 
area actually patented. The claim was administratively approved 
for $465 only. 

The provisions of Jaw for refund of moneys paid in connection 
with public land entries under the circumstances here involved are 
found in section 2 of the act of June 16, 1880, 21 Stat. 287, and section 
1 of the act of March 26, 1908, 35 Stat. 48, as amended by the act of 
December 11, 1919, 41 Stat. 366, which provide, respectively, that— 

In all cases where homestead or timber-culture or desert-land entries or 
other entries of public lands have heretofore or shall hereafter be canceled for 
conflict, or where, from any cause, the entry has been erroneously allowed and 
ean not be confirmed, the Secretary of the Interior shall cause to be repaid to 
the person who made such entry, or to his heirs or assigns, the fees and com- 
missions, amount of purchase money, and excesses paid upon the same upon 
the surrender of the duplicate receipt and the execution of a proper relinquish- 
ment of all claims to said land, whenever such entry shall have been duly 
canceled by the Commissioner of the General Land Office. * * 

That where purchase moneys and commissions paid under any public land law 
have been or shall hereafter be covered into the Treasury of the United States 
under any application to make any filing, location, selection, entry, or proof, 
such purchase moneys and commissions shall be repaid to the person who made 
such application, entry, or proof, or to his legal representatives, in all cases 
where such application, entry, or proof has been or shall hereafter be rejected, 
and neither such applicant nor his legal representatives shall have been guilty 
of any fraud or attempted fraud in connection with such application: Provided, 
That such person or his legal representatives shall file a request for the repay- 
ment of such purchase moneys and commis ions within two years from the 
rejection of such application, entry, or proof, or within two years from the 
passage of this act as to such applications, proofs, or entries as have been 
heretofore rejected. 

To the extent of the area canceled for conflict, the entry had been 
erroneously allowed and could not have been confirmed within the 


purview of the act of June 16, 1880, supra. Accordingly, the partial 
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cancellation of the entry for conflict entitled the claimant to a repay- 
ment of the purchase moneys rendered excess by such cancellation. 

In order that a repayment of purchase moneys may be made 
under the 1919 statute, there must have been a rejection by the 
Government of the application. While the partial cancellation of 
the mineral entry as to the 11 lode claims under contest carried with 
it a rejection of the application to that extent, such a rejection was 
merely pro forma, the real transaction being the voluntary relin- 
quishment or withdrawal of the application and entry by the claim- 
ant to the extent of the lodes under contest. The formal cancella- 
tion of the portion of the entry and the rejection of the application 
in part because of the voluntary relinquishment due to a failure to 
comply with the law requiring a specific amount of improvements 
and for the lack of discovery is not such a rejection as to authorize 
a refund of the purchase price under the 1919 act for the land so 
relinquished or withdrawn. A-30525, March 24, 1930, and A-32388, 
July 17, 1930. The settlement in this case allowed the claimant $465 
the purchase price rendered excess by the cancellation for conflict 
which was all that he was entitled to as indicated above. 

Upon review, the settlement must be and is sustained. 


(A-33287) 


RETIREMENT—DEDUCTIONS—WITHHOLDING OF $1 PER MONTH OR 
MAJOR FRACTION THEREOF 


The rule stated in the decision of November 19, 1930, 10 Comp. Gen. 226, 
that deductions or withholdings of the $1 per month, or major fraction 
thereof, from the individual accounts of retirement deductions, pursuant 
to section 12 (a) of the civil retirement act as amended by the act of 
May 29, 1930, 46 Stat. 476, must be based only on an actual pay status 
during the calendar or fiscal month, is applicable whether the service is 
full time, part time, or intermittent, including the service of substitute 
postal employees. 

Service under one or more departments or establishments of the Government 
subject to the civil retirement act should be included in computing the 
major fraction of a calendar month, and the $1 should be deducted and 
withheld from the individual account of the employee pursuant to section 
12 (a) of the civil retirement act as amended by the act of May 29, 1930, 
46 Stat. 476, by the department or establishment under which the em- 
ployee is serving at the end of the calendar month, if compensation for 
service rendered is then due, or by the department or establishment under 
which lust paid for service rendered during the calendar month. 


Comptroller General McCarl to the President of the Civil Service Commission, 
March 18, 1931: 


Consideration has been given to your letter of February 25, 1931, 
as follows: 


Reference is made to your letter of November 19, 1930, replying to the 
commission's letter of August 30, 1930. 


In maintaining the accounts required by Civil Service Regulation Form 
2805, considerable difficulty has been encountered in applying the instructions 
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contained in the answers to questions 3 to 6, inclusive, in your letter of 
November 19, 1930, and it seems advisable to ask further instructions as to 
their application. The difficulty lies in the fact that if each pay month is 
considered an entity, the departments are required to analyze by days each 
month’s pay transactions. This is particularly so in the postal substitute 
service, where there are approximately 60,000 such employees. In the case 
of the substitutes in the Postal Service, employees work intermittently, some- 
times only an hour a day, sometimes for a full day, then in a leave-without- 
pay status for days or even weeks, and may be called to duty as the con- 
ditions require for many hours in one day. In all such cases the time counts 
for longevity of service and retirement. ° 

However, in such cases it would simplify matters if the pay-roll status of 
the employee were adopted as the basis of determining the tontine during any 
fiscal year, rather than the actual earning by months regardless of dates; 
i. e., if an employee was carried on the roll in a pay and leave-without-pay 
status, the $1 per month would be deducted for the entire period if there were 
sufficient retirement contributions to permit it. The employee would be con- 
sidered in a pay status during the entire time. This would seem fair to 
the employee, as he would be given full retirement credit for the period. 

To further clarify the procedures, the following questions are submitted. 
It is in question 1 that the difficulty arises in applying your instructions: 

Question 1—An employee appointed on July 15 as a substitute at $0.65 an 
hour. During July, August, and September worked one hour every day. 
During October and November worked intermittently, serving in all four 
full days. During December worked a total of 380 hours (204 hours constitute 
an average month). From January to June worked intermittently at odd 
parts of the day or hours, often several days intervening in a leave-without-pay 
status. Total deductions, $21.10. How should the amount of tontine be 
determined? 

Question 2.—For an employee who transfers from one department on the 
15th of the month and reports for duty to the other department on the 16th 
of the same month, which department, if any, will deduct the tontine for 
that month? 


The decision of November 19, 1930, 10 Comp. Gen. 226, definitely 
stated the following rule (quoting from the syllabus) : 

The withholding of credit of $1 per month or major fraction thereof from 
the individual accounts of retiiement deductions, under section 12 (a) of the 
civil retirement act, as amended by the act of May 29, 1930, 46 Stat. 476, 
should be bused On the calendar or fiscal month rather than the service month, 
and only when the employee is in a pay status. The $1 should not be with- 
held from the refund of retirement deductions to an employee who only serves 
the minor fraction of two successive calendar months and resigns. Credit 
for the $1 should not be withheld from the individual account of retirement 
deductions for any calendar month during the major fraction of which the 
employee is in a nonpay status. 

The same rule is applicable whether the service is full time, part 
time, or intermittent. That is to say, all deductions or withholdings 
of the $1 per month or major fraction thereof must be based only 
on an actual pay status during the calendar or fiscal month, and not 
on a pay roll status regardless of pay or nonpay status during a 
fiscal year, as suggested. 

In the illustration given in question 1 it is understood that only 
during December was the employee in a pay status during the major 
fraction of a calendar month. If so, only $1 for December should 
be withheld from the individual account of the employee covering 
his entire service during the fiscal year. 

Referring to question 2, service under one or more departments or 
establishments of the Government, subject to the retirement act, 








DECISIONS OF THE COMPTROLLER GENERAL 415 


should be included in computing the major fraction of a calendar 
month, and the $1 should be deducted and withheld from the indi- 
vidual account of the employee by the department or establishment 
under which the employee is serving at the end of the calendar 
month, if compensation for services rendered is then due, or by the 
department or establishment under which last paid for services ren- 
dered during a calendar month. 


(A-33731) 
TRAVELING EXPENSES—FIRST DUTY STATION 


Where a newly appointed employee was specifically advised, prior to appoint- 
ment, that his heauguarters would be at Los Angeles, Calif., the appoint- 
ment being silent us to the post of duty, and he received notice of his 
appointment at Washington, VD. C., but perturmed no duty there, being 
oruered immeuiately to proceed to Los Angeles und to perform a certain 
duty en route, with no direction to return tu Washington, such employee 
must bear the expense of placing himself at Los Augeies, his first regular 
duty stution, and u subsequeut order purporting to cuunge his duty station 
from Wasiington to Los Angeies as of a later date is ineffective to author- 
ize reimbursement of traveluug expenses from Washington to Los Angeles, 
Such employee may be reimbursed fur any additiouul subsistence and 
tfuvel expenses incurred by reuson of temporary duty performed en route 
to his first duty station to the extent that the expenses incurred are in 
excess of the expenses which would have been-incurred by him in going 
from the place wuere he received the appointment to the place fixed as 
his first reguiar post of duty. 


Comptroller General McCarl to the Attorney General, March. 18, 1931: 

Consideration has been given to the question presented in your 
letter of December 12, 1930, and with respect to which decision was 
reserved in my reply of February 3, 1981, relative to a voucher in 
the amount of $41.85, submitted by R. V. La Dow for reimburse- 
ment of expenses incurred on a trip from Washington, D. C., to 
Los Angeles, Calif., in September, 1930. 

With reference to the said voucher you submit the following: 


Prior to October, 1930, all prison inspectors were appointed as a part of the 
Bureau of Prisons, and their headyuarters automatically became fixed at 
Washington, D. C., and upon authority of travel orders issued by the bureau 
of Prisons sent to various sections of the country for the purpose of inspecting 
jails or investigating matters relating to the care and custody of Federal 
prisoners. As a matter of economy and in the-interest of good prison admin- 
istration the Director of the Bureau of Prisons decided it would be advantage- 
ous to have the country divided into districts and assign the several inspectors 
with headquarters in the respective districts, and on August 5, 1930, the follow- 
ing letter was sent the applicant: 


Mr. Rospert V. La Dow, 
1800 K Street NW., Washington, D. C. 


Dear Mr. La Dow: Mr. Foley will resign about October 1, and your appoint- 
ment will go through to take effect on that date. 

As discussed in our recent conference, the country bas been divided into ten 
districts and headquarters should be established in each district. Your district 
will cover California, Nevada, Utah, and Arizona, and your headquarters will 
be Los Angeles. 
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If you will come in to the office sometime before October 1, you will receive 
definite instructions and blanks upon which to make your reports, travel 
authorizations, and transportation requests. 
Very truly yours, 
SaNnForD BATES, 
Director Bureau of Prisons. 


On August 21, 1930, Mr. La Dow was given an appointment reading: 

“You are hereby appointed as Inspector im the sureuu of Prisons of this 
department with salary at the rate of $3,200 per annum, in Grade Caf-9-10, 
effective with your entry on duty on or after September 21, 1980, and payable 
from the appropriation for ‘ Salaries and expenses, Bureau of Prisons.’ 

“You should execute the required oath of office aud personal-history blank. 

“ Respectfully, 
“(Sgd.) CHARLES P. SIsSson, 
“Assistant Atiorney General 
“(For the Attorney General). 


“Vice Charles G. Weaver, promoted administrative approval Aug. 15, 1930.” 
following which he received a travel order directing that he proceed to Denver, 
Colorado, and thence tu Los Augeles for the purpose of muking an inspection 
of jails. Part of his duty in Los Angles was to ascertain whether office 
quarters could be secured in Government-owned buildings and to make arrange- 
ments for the final establishment of headyuarters there. This appointment 
was made, and travel orders issued, just as they have been for the past several 
years. In the meantime other inspectors were advised that when in the 
regular course of their duties they reached the stations designated as head- 
quarters they were to remain there until further orders were received. 

On October 13, 1930, the following memorandum wus received from the 
Director of the Bureau of Prisons: 

“Memorandum to Assistant Attorney General Sisson. 

“We are planning in having a general inspection made of every jail in the 
country, and in doing so have divided the cvuntry into ten districts, having in 
mind to sometime huve an inspector located in each district. 

“The four inspectors now connected with our bureau have each been assigned 
to a district and, have established headquarters there instead of huving head- 
quarters at Washington: 

“Dr. H. E. Mereness will be located at Chicago, Ill. 

“Mr. J. H. Strief, Des Moines, lowa. 

“Mr. C. G. Weaver, New Orleans, La. 

“Mr. Robert V. La Dow, Los Angeles, Calif. 

“Will you kindly have this information transmitted to the Division of 
Accounts. 

“( Signed.) Sanrorp Bares, Director.” 


In due course official change in headquarters was made, and in the case of 
Mr. La Dow the order was signed October 28, 193U, reading as follows: 
“Your headquarters as inspector, Bureau of Prisons, are hereby fixed at Los 
Angeles, Calif., instead of Wushington, D. C., effective November 1, 1930. 
“ Respectfully, 
“( Signed) CHARLES P. Sisson, 
“Assistant Attorney Genera! 
“(For the Attorney General).” 


Since the appointment of Mr. La Dow was made in the same manner as all 
appointments of inspectors huve been made, aud since he actually entered on 
duty with headquurters in Washington, D. C., and in the performance of his 
duties as inspector proceeded under travel orders to make an inspection of 
jails, the fact that the director of the bureau even at the time of his appoint- 
ment intended to establish new heudquarters for all inspectors does not seem 
material. It would appear that Mr. La Dow’s headquarters remained at 
Washington, D. C., from September 22, 1930, when he entered on duty until 
November 1, 1930, when the head of the department by order changed his 
headyuarters from Wushington, D. C., to Los Angeles, Calif. 

This view is strengthened by the fact that it is the specific duty of an 
inspector appointed at Washington, D. C., to travel to any point in the country 
for the purpose of inspecting juils with which the Government has contracts, 
and that Mr. La Dow actually performed such service from the time of his 
entry on duty on September 22, 1930, until November 1, 1930, when his head- 
quarters were officially changed. Irrespective as to whether his headquarters 
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were changed it would have been necessary that he proceed to California for 
the inspection of jails in that section of the country. 

The practical change intended by the Director of the Bureau of Prisons was 
to keep inspectors in the field. and only have them return to Washington when 
needed for conference. Instead of allowing a per diem for the entire time 
they were away from Washington, D. C., he planned to have the Attorney 
General authorize a change in headquarters, thus reducing the per diem charge 
for inspection service, 


Since the jail inspection service is one in which it is the established practice 
to appoint inspectors with headquarters in Washington, D. C., and have all 
travel performed upon orders issued by the Director of Prisons, the procedure 
with respect to the appointment and service of Mr. La Dow seems entirely 
regular and in accordance with prior administrative practice. In line with 
decisions of the Comptroller General relative to the procedure to be followed 
in establishing a change in headquarters, it would appear that, although it may 
have been the intention of the Director of the Bureau of Prisons to effect 
a change in headquarters for Mr. I.a Dow, there was in fact no change in 
official headquarters until the order was actually signed by the head of the 
department, and that under tle circumstances Mr. La Dow is entitled to 
recover expenses of travel for the full pcriod of his employment prior to the 
official order by the head of the department. 

From the facts stated it appears that prior to his appointment 
Mr. La Dow was informed by letter of August 5, 1930, from the 
Director Bureau of Prisons, that “ the country has been divided into 
10 districts ” and that “ your district will cover California, Nevada, 
Utah, and Arizona, and your headquarters will be Los Angeles.” 
The letter of August 21, 1930, appointing Mr. La Dow “ as inspector 
in the Bureau of Prisons of this department with salary at the 
rate of $3,200 per annum,” does not assign Washington as his post 
of duty. After appointment he was ordered to proceed to Los Ange- 
les and to perform certain duties en route, transportation from 
Washington to Los Angeles being secured on transportation re- 
quests. Travel order dated September 22, 1930, signed by the Assist- 
ant Director Bureau of Prisons, attached to the voucher, does not 
direct a return to Washington. In the memorandum of October 13, 
1930, from the Director Bureau of Prisons, to Assistant Attorney 
General Sisson, it is stated that Mr. La Dow had been assigned 
to a district and had established headquarters at Los Angeles. 

The rule as stated in my decision of February 3, 1931, supra, is 
that an officer or an employee is required to place himself at the 
first duty station to which appointed at his own expense. See, also, 
7 Comp. Gen. 203. Also, it is the well-established rule that the 
actual post of duty of an employee for the purpose of allowance 
of travel expenses and subsistence when absent therefrom is required 
to be fixed with relation to the duties to be performed, and that the 
actual facts and circumstances as to the post of duty and not the 
arbitrary designation of an official headquarters governs the right 
to the payment of traveling expenses. 2 Comp. Gen. 757; 5 id. 
337, 400. 

It is apparent in the instant case that it was the intention from 
the beginning to assign and fix Los Angeles as Mr. La Dow’s post of 
duty. While the appointment was silent as to the station of duty, it 
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is apparent from the fact that Mr. La Dow, prior to entrance into 

| the employment, was specifically advised by the director, Bureau of 

. Prisons, that the country had been divided into districts and that 
he was to be assigned to one of such districts, with headquarters at 
Los Angeles, and was so understood by him, and the further fact 
that the employee appears to have performed no duty in Washington. 
but, immediately upon appointment, was ordered to proceed to the 
predetermined post of duty and to perform certain duties en route. 
with no direction to return to Washington, that this employee was 
appointed as an agent for field duty within a specified district with 
headquarters at Los Angeles, and that there was no intention that he 
should perform duty in Washington. The subsequent order purport- 
ing to change his duty station from Washington to Los Angeles 
can not, therefore, operate to authorize allowing reimbursement of 
traveling expenses from Washington to Los Angeles. See the deci- 
sions hereinbefore cited. 

Where, however, a newly appointed employee is required to per- 
form temporary duty before reporting to his first official duty sta- 
tion, the rule, as stated in decision of November 15, 1930, 10 Comp. 
Gen. 222, is that such employee may be reimbursed for additional 
subsistence and transportation expenses incurred by reason of such 
temporary duty, including, if administratively authorized, a per 
diem in lieu of subsistence expenses for any additional travel time 
involved and for the temporary duty, only to the extent that the 
expenses incurred are in excess of the expenses which would have 
been incurred by the appointee in going directly from his home to 
the place fixed as his first post of duty. 

The voucher in favor of Mr. La Dow for reimbursement of travel 
expenses will be retained for settlement and adjustment as a claim 
in accordance with the foregoing. 


(A-35500) 


REAL ESTATE—ACQUISITION BY CONDEMNATION—NATIONAL 
ARBORETUM 


Under the national arboretum act of March 4, 1927, 44 Stat. 1422, providing 
that in the acquisition of land by private purchase, condemnation, or gift, 
to carry out its provisions the purchase price of any of the land shall not 
exceed the value assessed for taxing purposes plus 25 per centum, there 
is no authority for the payment of a judgment rendered in condemnation 
proceedings providing for a payment in excess of the assessed value, plus 
25 per centum, or for taking title to the land under the condemnation 
proceedings where to do so would result in commitments in excess of the 
limits of the total amount authorized and appropriated for the purpose. 


Comptroller General McCarl to the Secretary of Agriculture, March 19, 1931: 
There has been received your letter of February 19, 1931, as follows: 





Under date of March 4, 1927 (44 Stat. 1422), Congress authorized the estal- 
lishment of a national arboretum, and pursuant to the terms of this statute 
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there was included in the first deficiency act, approved December 22, 1927 (45 
Stat. 14), the sum of $300,000 for the purchase of land and related purposes 
necessary for the establishment of said arboretum. Of this amount $228,531.24 
has been expended for acquiring land and expenses incident thereto for the 
said arboretum. All of these purchases were negotiated with the owners of 
the property by private sale, and were within the limits of the provision of sec- 
tion 1 of the arboretum act, which provides that the purchase price of any part 
of said land may not exceed the full value assessment of such property last 
made before purchase thereof, plus 25% of such assessed value. 

The department endeavored to obtain additional land with the balance re- 
maining of the $300,000, that is, $71,468.76, within the limits of 125% of the 
assessed valuation prescribed by Congress for the purchase of same, but was un- 
able to agree with the owners on the price. As these parcels of land were in 
the immediate area of the land already acquired by the department for the 
arboretum, and were key properties necessary to the proper accomplishment of 
the purposes for which the appropriation was made, it was found necessary to 
condemn several of these tracts. Accordingly, condemnation petitions were filed 
on parcels 162/4, 162/8, 172/38, 172/4, and 172/9, and after the proper con- 
demnation proceedings the jury awarded a verdict of $138,459.66 as the amount 
that the Government would be required to pay for these five parcels. The 
assessed valuation plus 25% of these five parcels was $64,513.75, which amount 
was part of the unexpended balance of the $71,468.76. 

Section 1 of the act of March 4, 1927, authorizes the Secretary of Agriculture 
to acquire lands for the purposes of a national arboretum by private purchase, 
condemnation proceedings, or gift. The question arises whether the limitation 
of 125% of the purchase price applied to all three methods of acquiring the land, 
that is, by gift, private purchase, or condemnation, or whether the proviso is a 
limitation only upon the price that may be agreed upon in private purchase. 
Should this proviso be construed as limiting all methods of acquiring land for 
the national arboretum, your opinion is requested whether section 19 of the 
uct approved March 1, 1929 (45 Stat. 1415-22), an act*to provide for acquiring 
land in the District of Columbia for the United States by condemnation, being 
later of enactment, does not amend the national arboretum act, in that .the 
method of acquiring the property by condemnation is an enlargement on the 
authority of the act of March 4, 1927, in so far as such condemnation proceed- 
ings are within the general limitation of the naval arboretum. act. 

In view of the foregoing, it is requested that a decision ‘be furnished this 
department as to whether the balance of $71,468.76 of the $300,000 appropriated 
for this purpose may be used to pay the awards in so far as this money will go 
toward such payment for any one or more of the tracts in question. 

There is some doubt as to whether this matter should be presented in the 
form above outlined, or whether, under section 19 of the condemnation act, 
immediately upon the award being made by the jury and confirmed by the 
court, the item of $138,459.66 should be presented to you as a claim against the 
Government for certification by you to Congress. Section 19 above referred to 
reads as follows: 

“Any final judgment rendered against the United States under any provision 
of this act shall have like force and effect as a money judgment rendered 
against the United States by the Court of Claims in a suit in respect of which 
the United States has expressly consented to be sued; and the amount of any 
such final judgment shall be paid out of any specific appropriation applicable 
to the case, if any such there be; and when no such appropriation exists, said 
judgment shall be paid in the same manner (except with respect to interest) 
as judgments rendered by the Court of Claims in cases under its general 
jurisdiction.” 

The fact that Congress has authorized the department in the act authorizing 
the national arboretum to acquire land by gift, purchase, or condemnation 
would seem to indicate that Congress intended that such lands as could not be 
acquired within the amount authorized at 125% of the assessed valuation could 
be condemned and the award made exclusive of the limitation of the 125% as 
the matter is then one not within the discretion of the Secretary but is in the 
hands of a jury appointed by the court and its decision is final. 


73175° —-31———28 
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The particular provisions contained in section 1 of the national 
arboretum act of March 4, 1927, 44 Stat. 1422, with respect to the 
acquisition of land for carrying out its purpose, are that— 

* * * the Secretary of Agriculture is authorized in his discretion to 
acquire, within the limits of the appropriation authorized by this act by private 
purchase, condemnation proceedings, or gift, land so located or other land 
within or adjacent to the District of Columbia: Provided, That the purchase 
price of any part of said land shall not exceed the full value assessment of such 
property last made before purchase thereof plus 25 per centum of such assessed 


value. 

Section 2 of the act authorizes an appropriation of $300,000 to be 
expended under the direction of the Secretary of Agriculture for the 
acquisition of land as specified in section 1. This amount was appro- 
priated by the deficiency act of December 22, 1927, 45 Stat. 14, and 
constitutes the only funds available for the acquisition of land for a 
national arboretum. 

It should be noted that the provisions of section 1 of the arboretum 
act, supra, contain two specific limitations with respect to the acquisi- 
tion of land for the purpose indicated, the first being that the total 
amount to be expended for such acquisition should be within the 
limits of the appropriation authorized; that is to say, should not 
exceed the amount of $300,000, and second, that for “ any part of said 
land ” so acquired the purchase price shall not exceed the assessed 
value plus 25 per cent. These limitations are so clear and specific 
that they need no elaboration and there appears to be no doubt, also, 
as to their application in any event, whether the land is to be acquired 
by private purchase, by condemnation, or otherwise, there being 
nothing in the act limiting the proviso to private purchases only. 
See 6 Comp. Gen. 145. 

With respect to your suggestion that the provisions of the national 
arboretum act may have been amended by the act of March 1, 1929, 
45 Stat. 1415, providing a general procedure for the acquisition by 
condemnation of land in the District of Columbia for the United 
States, including provisions in section 19 thereof quoted in your 
letter as to the manner of payment of judgments rendered in such 
condemnation proceedings, it may be stated that it is a well-estab- 
lished rule of construction that as between two statutes relating to 
the same subject matter, one special and the other general, the special 
statute will prevail over the general even though the special statute 
may have been enacted prior to the general statute unless the general 
statute contains specific provisions amending the prior special act 
or it is otherwise shown that the general statute was intended to 
supersede the special statute, which does not appear to be the case in 
the present matter. See Rodgers v. United States, 185 U. S. 83. 

Furthermore, even if section 19 of the act of 1929 could be held 
as applicable to amend the proviso in section 1 of the national arbo 
retum act relating to the payment of the assessed value, plus 25 per 





DECISIONS OF THE COMPTROLLER GENERAL 421 


cent, it is not apparent how the other limitation in the act relating to 
the total amount made available for the purpose could be overcome. 
It is noted that section 19 of the act of 1929 provides that the amount 
of any such final judgment shall be paid out of any specific appro- 
priation applicable to the case, if any such there be, and that when 
no such appropriation exists, said judgment is to be paid in the same 
manner, interest excepted, as judgments rendered by the Court of 
Claims in cases under its general jurisdiction. In the case pre- 
sented by your submission there is not involved a matter in which a 
general authorization was granted by statute to institute condemna- 
tion proceedings for the acquisition of land without making an ap- 
propriation, or making only a partial appropriation, therefor, in 
which event the judgment would be for reporting to the Congress 
for an appropriation as a judgment claim. The case presents rather 
a situation in which a specific appropriation was made to the full 
extent of the authorization and the limits of the appropriation will 
be exceeded if the judgment claim is reported to the Congress for 
an appropriation to pay the same. 

Clearly there is no authority under existing law to acquire land 
for the National Arboretum at an aggregate cost in excess of 
$300,000. 

It is suggested that if it is determined administratively that the 
land involved in the condemnation proceedings, or any portion 
thereof, is needed for carrying out the provisions of the national 
arboretum act, the matter is for presentation to the Congress ad- 
ministratively for such remedial legislation as that body may deem 
appropriate. In the absence of such adequate legislation, however, 
I have to advise there is no authority of law to make payments or 
incur obligations for the acquisition of land under the authority of 
the national arboretum act of 1927 in amounts in excess of those 
provided for therein. That is to say, the cost to the United States 
of any of the land may not be in excess of the assessed value plus 25 
per cent, whether the land be acquired by private purchase or by 
condemnation proceedings, and the aggregate commitments for all 
such acquisitions must not exceed $300,000. . 

The questions submitted are answered accordingly. 


(A-35077) 
COMPENSATION—PROMOTIONS—FOREIGN SERVICE OFFICERS 


There being no fixed number of positions in the classified Foreign Service, there 
ure no vacancies within the constitutional sense that may be filled by 
commissions issued purporting to advance Foreign Service officers during 
a recess of the Senate to a higher class. Such officers muy not be paid the 
compensation of the higher class until they have been commissioned thereto 
after confirmation by the Senate. 
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Decision by Comptroller General McCarl, March 20, 1931: 


There is before this office for consideration pay-roll vouchers Nos. 
708 and 1191, in the accounts of W. F. Cramer, disbursing clerk, 
Department of State, for July and August, 1930. The vouchers 
show payment of salaries to 10 Foreign Service officers for the period 
from July 24, 1930, to August 31, 1930, in a higher class than 
previously held by them, there being noted in the remarks column 
on voucher 708 in each instance “ Promoted * * * Commission 
dated July 24, 1930.” 

It appears from the Congressional Record (p. 107) that the nomi- 
nations of these 10 officers to the higher classes were submitted to 
the Senate December 3, 1930, and were confirmed December 16, 1930 
(pp. 851, 852). This office has been informally advised that com- 
missions were issued to these officers “ dated ” December 16, 1930. 

Section 3 of the Foreign Service act of May 24, 1924, 43 Stat. 140, 
prescribes classes and salary rates for each class of Foreign Service 
officers but does not fix the number of officers in each class, except by 
limiting them to not exceeding a certain percentage of the whole 
number. Section 4 of the act requires that all appointments shall 
be made by and with the advice and consent of the Senate, and sec- 
tion 6 amends section 5 of the act of February 5, 1915, 38 Stat. 806, 
to read as follows: 

That the Secretary of State is directed to report from time to time to the 
President, along with his recommendations, the names of those Foreign Service 
officers who by reason of efficient service have demonstrated special capacity for 
promotion to the grade of minister, and the names of those Foreign Service 
officers and employees and officers and employees in the Department of State, 
who, by reason of efficient service, an accurate record of which shall be kept 
in the Department of State, have demonstrated special efficiency, and also the 


names of persons found upon taking the prescribed examination to have fitness 
for appointment to the lower grades of the service. 


In decision of May 9, 1930, A-30541, it was stated: 


The Foreign Service act does not provide for automatic promotion based 
on seniority or longevity but provides for appointment and commission to a 
higher class by the President by and with the advice and consent of the Senate, 
such appointments to higher classes to be based on demonstrated special effi- 
ciency. It is a well-established rule that appointments do not vest in the 
appointees any right to compensation prior to the date the commission was 
signed by the President. See particularly decision of November 26, 1919, 
26 Comp. Dec. 414, with respect to the promotion of consulate officers; also, 
18 Comp. Dec. 81; 7 Comp. Gen. 96; A-27118, May 8, 1929. I find nothing in 
the Foreign Service act of 1924 or in your submission to warrant any change 
in this long-established rule. 


In view of said decision, supra, it is not apparent why there was 
an attempt to promote these 10 officers effective from a date prior 
to the issuance of their commissions after confirmation by the Senate. 

It has been suggested that the commissions alleged to have been 
issued July 24, 1930, were recess appointments to fill existing vacan- 
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cies within the purview of article 2. section 2, clause 3, of the Consti- 
tution of the United States, which provides: 

The President shall have power to fill up all vacancies that may happen during 
the recess of the Senate by granting commissions which shall expire at the end 
of their next session. 

However, as stated above, the Foreign Service act does not fix any 
specific number of positions in the Foreign Service, and the appro- 
priation, “ Salaries, Foreign Service officers, 1931,” 46 Stat. 177, 
provides a lump sum of $3,298,500 for salaries of Foreign Service offi- 
cers as provided in the Foreign Service act of 1924. There being no 
fixed number of positions in the Foreign Service, it is evident that 
there are no vacancies within the constitutional sense to which these 
10 officers could have been given recess commissions. That is to 
say, the promotion of these men was not necessary to prevent offices 
established by law from remaining vacant with their duties unper- 
formed. See 6 Comp. Dec. 7. See, also, Peck v. United States, 39 
Ct. Cls..125, in which it was held (syllabus) : 

Where there is no vacancy to which an officer can be appointed, it is not a 
case where the President is authorized by the Constitution “to fill up all 
vacancies that may happen during the recess of the Senate.” 

That the making of these promotions was not necessary in order 
that offices established by law might not remain vacant is clearly 
shown by the following memorandum submitted by the chief of the 


division of foreign service administration, State Department : 


An officer resigning and leaving what might be called a “ ¢acancy ” in a class 
is not necessarily replaced by some one being promoted to that class. The 
salary paid him may be, and generally is, divided up to grant promotions on 
the basis of the efficiency records of the men, as prescribed by Executive order, 
and without regard to the classes in which such men are or will be under the 
promotion. For example, an officer of Class One, $9,000, resigns. That salary 
may be, and generally is, used by taking $2,500 and appointing a new man at 
that salary from the eligible list and using the remaining $6,500 to promote 
officers in any of the classes as their records appear to warrant. 

The promotions listed in the appended memoranda are among those made 
in July as early as it was possible for the department to compile up-to-date 
efficiency records and then to determine how many officers it should and could, 
within the appropriation, allot to each class in accordance with increase made 
by Congress in the appropriation for salaries of Foreign Service officers for 
the specific purpose of enabling it to make promotions and without any restric- 
tions having been placed thereon by Congress in the appropriation as to its 
use. Until this money for promotions was allotted, which was the date on 
which the promotions were made, there could not be considered as being any 
such definite positions and consequently no definite vacancies within the mean- 
ing of section 1761 of the Revised Statutes. 


Section 1761, Revised Statutes, provides: 


No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee 
has been confirmed by the Senate. 
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The foregoing memorandum by the chief of the division of foreign 
service administration, while admitting that the Foreign Service 
act and the appropriations thereunder do not create constitutional 
vacancies within the meaning of section 1761, Revised Statutes, sug- 
gests, nevertheless, that such vacancies do occur when the adminis- 
trative office determines that the officers, by reason of their efficiency 
records, are entitled to promotion. The mere statement of such a 
proposition would seem to be sufficient to refute it, especially when 
there is considered the fact that the final determination of whether 
any such officer is entitled to promotion does not rest in the adminis- 
trative office, nor in the President alone, but in the President by and 
with the advice and consent of the Senate. Therefore, I am con- 
strained to hold that the commissions alleged to have been issued 
to these Foreign Service officers in July, 1930, were not issued to fill 
up vacancies that happened during a recess of the Senate, and that 
such officers were not and are not entitled to the salary of the higher 
class to which promoted for any period prior to the actual date of 
issuance of their commissions after the confirmation of their 
appointments. 

The accounts will be adjusted accordingly. 


(A-35758) 


SATURDAY HALF HOLIDAYS—INTERIOR DEPARTMENT FIELD 
EMPLOYEES 


The Executive Order No. 4644, dated May 9, 1927, providing that four hours, 
exclusive of time for luncheon, shall constitute a day’s work on Saturdays 
from June to September, inclusive, of each year, remains applicable to the 
employees of the Interior Department in the field who were excluded from 
the benefits of the act of March 3, 1931, 46 Stat. 1482, unless and until the 
Executive order has been modified or rescinded. 


Comptroller General McCarl to the Secretary of the Interior, March 20, 1931: 


Consideration has been given to your letter of March 12, 1931, as 
follows: 


The act approved March 8, 1931, providing for Saturday half-holidays for 
certain Government employees throughout the year excepts employees of the 
Interior Department in the field. The question arises whether the usual Satur- 
day half holidays during the four sunmer months heretofore granted by Execu- 
tive order may be allowed the field employees of the department under the new 
law in like manner. The exception works a hardship particularly with some of 
the larger field offices, such as the reclamation engineer office at Denver; the 
field headquarters of the National Park Service at San Francisco and Berkeley, 
California; the Hot Springs National Park; and the local land offices in the 
various cities. Under previous practice it was not customary to allow Saturday 
half holidays to certain employees engaged in actual field work of the National 
Park Service, the Reclamation Service, Geological Survey, and the General Land 
Office field agents, and it would not be expected that any new order would apply 
to them. 

I am inclosing copy of telegram from our chief engineer at Denver which 
expresses his views and the same reasons advanced by him apply to a number 
of other services in the department. 
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The act of March 3, 1931, 46 Stat. 1482, entitled “ Providing for 
Saturday half holidays for certain Government employees,” expressly 
excluded “employees of the Interior Department in the field,” and 
also contains the following proviso: 


Provided further, That the provisions of this act shal] not deprive any em- 
ployees of any leave or holidays with pay to which they may now be entitled 
under existing laws. 


Employees who were expressly excluded from tlie purview of the 
act would remain in the same status that they were in prior to the 
passage of the act with respect to Saturday half holidays. The 
statute is beneficial, not restrictive. 

Executive Order No. 4644, dated May 9, 1927, provided as fol- 
lows: 


It is hereby ordered that from the first Saturday of June to the last Sat- 
urday of September, both inclusive, of each year until further notice, four 
hours, exclusive of time for luncheon, shal] constitute a day’s work on Satur- 
days for all clerks and other employees of the Federal Government, wherever 
employed; and all Executive or other orders in conflict herewith, except 
the Executive order of April 4, 1908, relating to certain naval stations, are 
hereby revoked. 

Provided, however, that this order shall not apply to any bureau or office 
of the Government, or to any of the clerks or other employees thereof, that 
may for special public reasons be excepted therefrom by the head of the 
department or establishment having supervision or control of such bureau or 
office, or where the same would be inconsistent with the provisions of ex- 
isting law. 


You are advised that this Executive order will be applicable to 
the employees of the Interior Department in the field who were 
excluded from the benefits of the act of March 3, 1931, unless and 
until the same has been modified or rescinded. 


(A-20414) 
SET-OFF—CLAIMS OF THE UNITED STATES—EXECUTRIXES 


Where the executrix of an estate has given a special bond making herself 
answerable for all claims against the estate and is the sole beneficiary 
receiving property from the estate in an amount greater than the claim 
of the Government aguinst tle estate, such cliim of the Government will 
be deducted fram any amount due frow the United States to the execu- 
trix personally. ; 


Decision by Comptroller Genera] McCarl, March 24, 1931: 

Mrs. Katherine Imbrie, widow of Robert Whitney Imbrie, for- 
merly vice consul at Teheran, Persia, submitted claim in letter dated 
January 24, 1931, for $30,000, appropriated in the act of March 4, 
1927, 44 Stat. 1973, but has refused her consent to deduction of the 
balance of $1,325.86 found to be due the United States in the final 
settlement, No, C-21158-s, dated May 16, 1928, of the accounts of 
her deceased husband, and in letter dated December 5, 1930, the 
United States attorney for the District of Columbia has stated that 
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it would seem the full amount due the United States from the Im- 
brie estate should now be deducted from the aforesaid item. 
It appears in Probate No. 32753, Docket 73, of the Supreme Court 
of the District of Columbia, holding a probate court, there was 
filed on July 2, 1925, a copy of the will of Robert Whitney Imbrie 
for probate, together with a petition asking that the will be ad- 
mitted to probate and that Katherine Imbrie be appointed the execu- 
trix of the estate. Ths petition set forth that the deceased left 
no relatives other than his wife and a maternal aunt and that the 
assets of the estate consisted of lot 144, in square 365, with a dwell- 
ing thereon at 1545 Columbia Street NW., valued at $3,272; an 
undivided half interest in unimproved lot No. 5, square No. 734, 
valued at $325, and personal property valued at $6,145, including 
$1,905.29 cash in bank. The will dated October 1, 1923, named 
Katherine Imbrie the sole beneficiary of both the real and personal 
property and requested that she be appointed executrix. This will 
was admitted to probate by an order filed July 2, 1925, and directed 
that Katherine Imbrie be appointed the executrix of the estate and 
that she should file a bond conditioned, among other things, upon 
“payment of all debts and just claims against testator.” 

The petition requested that the executrix be permitted to give a 
special bond, which is provided for in the acts of March 3, 1901, 31 
Stat. 1234, and June 30, 1902, 32 Stat. 528, section 103, title 29, wills 
and administrations, District of Columbia Code, as follows: 

If the person appointed as administrator shall be entitled to the residue of 
the estate after payment of the debts, he may, instead of a bond herein pro- 
vided for, execute a bond, with security approved by the court, in such penalty 
as the court may consider sufficient, conditioned for the payment of all the 
debts and claims against the deceased, and all damages which shall be recov- 
ered against him as administrator; and where the administrator shall! file the 
consent in writing of those entitled to the residue and they shall all be of full 
age, the court may, if it sees fit, direct that only such special bond be given, and 
in such cases the administrator shall not be required to return any inventory 
or account, but shall be personally answerable for all debts, claims, and dam- 
ages that may be recovered against him, in like manner as the executor who 
gives a similar bond: * * *. 

In settlement 46501, dated April 18, 1927, there was certified as 
due from Robert Whitney Imbrie to the United States $91.01, and in 
settlement No, C-21158-s, dated May 16, 1928, other items aggre- 
gating $1,366.11 were found and certified as due from him. The item 
of $91.01 was paid by the surety on the former officer’s bond, but the 
surety declined payment of the other items for the reason that claim 
against it was barred by the provisions of the act of August 8, 1888, 
25 Stat. 387. These items, aggregating $1,366.11, were subsequently 
reduced to $1,325.86 and cover payments made by the officer to him- 
self, from public funds in his possession, for transportation disap- 
proved by the Department of State, salary while on leave without 
pay, and subsistence in excess of the maximum allowance, and other 








DECISIONS OF THE COMPTROLLER GENERAL 427 


improper charges against the Government in the account as rendered 
by him. By letter dated August 6, 1928, Mrs. Imbrie requested copies 
of the settlements, and in office letter of August 17, 1928, there were 
forwarded to her certified photostatic copies of the two settlements 
in question, and supporting papers, but no action has been taken by 
her or anyone on her behalf to pay into the Treasury of the United 
States this balance of $1,325.86 due the United States from the estate 
of her deceased husband, notwithstanding the terms of the above- 
quoted section 103, title 29 of the District of Columbia Code, and not- 
withstanding the terms of section 3467, Revised Statutes, which 
provides : 

Every executor, administrator ‘* * * who pays any debt due by the 
person or estate from whom or for which he acts, before he satisfies and pays 
the debts due to the United States from such person or estate, shall become 
answerable in his own person and estate for the debts so due to the United 
States, or for so much thereof as may remain due and unpaid. 

As hereinbefore indicated, Mrs. Imbrie had knowledge of this 
claim of the United States against the estate of her deceased hus- 
band for which she was executrix, and the duty was placed on her 
by both section 103, title 29, of the District of Columbia Code, and 
section 3467, Revised Statutes, to pay that claim before she took 
possession, in her right under the will, of the real and personal 
property of the estate valued by her in the petition for probate of 


the will at an aggregate of $9,741; and the Solicitor of the Treasury 
reported September 26, 1930, that— 


The United States attorney has advised that Katherine Gillespie Imbrie, wife 
of Robert W. Imbrie, deceased, was named as executrix and sole beneficiary 
in the will; that she subsequently qualified as executrix and gave a bond in 
the sum of $1,000 with the American Surety Company of New York as surety 
under the provisions of section 264 of the Code of Laws of the District of 
Columbia, and that under this section she had no inventory to file or account 
to render so that the estate was almost immediately settled. 

I am now in receipt of a letter of September 5, 1930, from the United States 
attorney at Washington, D. C., in which he suggests that, since there appears 
to be a fund of $30,000 standing to the credit of Mrs. Katherine Gillespie Imbrie 
in the Treasury of the United States, and since she has become personally 
liable for the payment of the Government's cluim by giving a bond under the 
provisions of section 264 of the Code of Laws of the District of Columbia, 
this claim might now be set off against the fund standing to Mrs. Imbrie’s 
credit in the Treasury of the United States. * * * 


The joint resolution of March 4, 1927, 44 Stat. 1973, provided: 


That the Secretary of the Treasury is authorized and directed to pay to 
Katherine Imbrie, widow of Vice Consul Robert Whitney Imbrie. out of any 
money in the Treasury not otherwise appropriated, the sum of $30,000 as 
compensation to her for the physical and mental suffering resulting from an 
attack upon her at Teheran, Persia, on July 2, 1924. The acceptance of this 
sum by Katherine Imbrie shall be in full settlement of all claims or demands 
for personal injuries suffered by her and for the death of her husband. 


Mrs. Imbrie’s claim for payment of the amount thus appropriated 
is now before this office for adjustment and settlement. See section 
305 of the act of June 10, 1921, 42 Stat. 24. 
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The Court of Claims stated in Taggart v. United States, 17 Ct. 
Cls. 322, that— 

Where a person is both debtor and creditor of the United States, in any 
form, the officers of the Treasury Department [now the General Accounting 
Office], in settling the accounts, not only have the power, but are required, 
; in the proper discharge of their duties, to set off the one indebtedness against 
the other, and to allow and certify for payment only the balance found due 
on one side or the other * * *, 

Accordingly, this office has no choice but to deduct from the 
$30,000 otherwise due Mrs. Imbrie, under the above-quoted joint 
resolution, the indebtedness of $1,325.86 due the United States from 
the estate of her deceased husband, and for which, as indicated in 
the above referred to suggestions of the United States attorney 
for the District of Columbia and the Solicitor of the Treasury, she 
has become personally liable under section 3467, Revised Statutes, 
and section 103, title 29, of the District of Columbia Code. 

A copy of this decision will be transmitted to Mrs. Imbrie, and, 
in due course, a check for the balance of $28,674.14 will be forwarded 
to her. 


(A-35283) 
TELEPHONES—PRIVATE RESIDENCES 





In view of the provisions of the act of August 28, 1912, 37 Stat. 414, pro 
hibiting the use of public funds for the installation and maintenance of 
telephones in private residences or apartments, there is no authority of 
law tor the installation and maintenance at Government expense of tele- 
phones in Government-owned buildings abroad or portions thereof assigned 
to Foreign Service Officers for residential purposes, but in the construction 
of such public buildings such provisions may be made for conduits, etc., 
for telephone facilities, as a part of the construction work as may be 
necessary to avoid later alterations, etc., in the building for that purpose. 


Comptroller General McCarl to the Secretary of State, March 25, 1931: 


Consideration has been given your letter of February 5, 1931, as 
follows: 





It is desired to bring to your attention the question of the installation and 
maintenance of telephones in the official Government-owned residences of our 
ambassadors, ministers, and Foreign Service officers, which the Government is 
now acquiring or constructing in various foreign countries under the Foreign 
Service buildings act of May 7, 1926. 

Section 3 of this act reads as follows: 

“ Buildings and grounds acquired under this act or heretofore acquired or 
authorized for the use of the diplomatic and consular establishments in foreign 
countries may, subject to the direction of the commission, be used, in the case 
of buildings and grounds for the diplomatic establishment, as Government 
offices or residences or as such offices and residences; or, in the case of other 
buildings and grounds, as such offices or such offices and residences * * *.” 

In this connection, the department's attention has been drawn to the act of 
August 23, 1912, 37 Stat. 414, which provides as follows: 

“That no money appropriated by this or any other act shall be expended for 
telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or pri- 
vate apartments, except for long-distance telephone tolls required strictly for 
the public business, and so shown by vouchers duly sworn to and approved by 
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the head of the department, division, bureau, or office in which the official using 
such telephone or incurring the expense of such tolls shall be employed.” 

It is submitted that the last-named act specifically refers to “private 
residences or private apartments,” whereas the act first quoted refers to 
“Government offices or residences.” It is considered by this department that 
this difference in language sustains the understanding that installation and 
maintenance of telephones in Government-owned and Government-maintained 
residences for officers representing the Government of the United States appear 
as a proper charge against the Government. 

When an officer is sent to a foreign post to represent the United States he can 
not, by an act of his own, divest himself of such representative character. He 
is literally on duty twenty-four hours a day. His actions at every moment are 
interpreted as being carried out with reference to his status as the representative 
of this country, whether it be in his office, at a public function, or elsewhere. 
Consequently his residence is as official as the chancery, and much of his most 
important and pressing work is done there. Even his social activities have a 
distinctly official status. Where the Government has supplied him with official 
quarters, in order that he may more effectively carry on his duties, he has been 
provided with a place in which he not only must dwell, but at which he may 
direct such of his activities as are best served by the surroundings of a dignified 
official residence. ‘ 

Since the construction of Government-owned residences has been undertaken 

rimarily to maintain the continuously representative character of a Foreign 

rvice officers’ residence at his post; since the residence is official in the com- 
pletest sense of the word; since such an officer has no private residence other 
than his own home in the United States; and since the act of 1912, quoted above, 
refers solely to private residences and private apartments, and does not apply 
to official Government offices or residences, it is submitted that preper provision 
for installation and maintenance of telephones in Government-owned buildings 
should be paid from Government funds. 

A few photographs of the official residences we are acquiring and constructing 
abroad are attached hereto. As a matter of safety and protection to Govern- 
ment-owned property, provision for telephones should be made during construe- 
tion, in a fireproof manner. Officers occupying these buildings will obviously use 
telephones, and, if no provision is otherwise made, wiring will be expo-ed and 
successive incumbents would undoubtedly effect changes in wiring and location 
to the detriment and damage of the property. : 

It is hoped that you may be able to concur with the above views. 


The telephone connection involved is understood as not limited to 
between the official residence and the Government offices, but to be 
connections with exchanges generally and correspondingly open to 
private use. 

There appears to be no specific provision either in the Foreign 
Service building act of May 7, 1926, 44 Stat. 404, section 3 of which 
is quoted in your letter, nor in the act of June 26, 1930, 46 Stat. 818, 
providing for the furnishing of living quarters, including heat, fuel, 
and light, to Foreign Service officers of the United States author- 
izing the allowance, also, of the installation and maintenance of tele- 
phones in the residences of such Foreign Service officers. The ques- 
tion as to what constitutes a private residence or apartment within 
the meaning of the act of August 23, 1912, 37 Stat. 414, has been the 
subject of numerous decisions by the accounting officers. In a decis- 
ion rendered September 5, 1912, shortly after the enactment of the 
cited avt of 1912 it was held in substance, by a former Comptroller of 
the Treasury, that a residence or apartment is “ private” within the 
meaning of the act of 1912 when such residence or apartment is set 
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apart for the exclusive personal use vf one person or of such person 
and his family, notwithstanding such residence or apartment may be 
owned by the Government. 19 Comp. Dec. 199. 

The facts as presented by your submission would appear to indicate 
that the Government-owned buildings or portions thereof are to be 
assigned to Foreign Service officers as residences for their private use 
and the private use of their families. Under such circumstances the 
fact that the buildings are owned by the Government would not 
appear to prevent the application of the provisions of the act of 1912 
as construed by the decision hereinbefore cited. 

Careful consideration has been given to the statements in your 
letter to the effect that an officer sent to a foreign post to represent 
the United States can not divest himself of such representative char- 
acter; that he is literally on duty 24 hours of the day; that his 
actions at every moment are interpreted as being carried out with 
reference to his status as a representative of this country, whether it 
be at his office, at a public function, or elsewhere; and that conse- 
quently his residence is as official as the chancery, even his socia] 
activities having a distinctive official status, but such considerations 
can not authorize disregarding the law, which in specific terms pro- 
hibits the payment for the cost of installation and maintenance of 
telephone service in private residences or apartments. To take care 
of the situation to which Foreign Service officers are subjected by 
reason of their official positions as representatives of this country. 
there have been provided by specific statutes certain allowances such 
as by the act of June 26, 1930, referred to, supra, but in so far as this 
office is aware no law has been enacted specifically exempting them 
from the application of the law of 1912 relative to telephone service. 
which law is for application generally to all officers and employees of 
the Government unless otherwise specifically provided by law. 

Accordingly, I have to advise that, in the absence of specific legis- 
lation to the contrary, the act of 1912 is for application in these 
cases, and that, therefore, there would be no authority of law to 
install and maintain at public expense telephones in Government- 
owned buildings or portions thereof assigned to Foreign Service 
officers for residential purposes. 

It may be stated, however, with respect to the statements in the 
penultimate paragraph of your letter that there would be no legal 
objection to making provisions while the buildings are under con- 
struction for such telephone facilities as it is anticipated will be 
needed in such buildings. As to such telephone-line conduits, or 
wiring as may be installed during construction of the building in 
order to protect the building from alterations in the future, the 
matter may be viewed as a part of the construction of the building 
as distinguished from the installation of telephones in private resi- 
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dences, although the building or a part thereof may be intended for 
assignment to Foreign Service officers for residential purposes. 
The question submitted is answered accordingly. 


(A-35682) 


PANAMA CANAL—SERVICES RENDERED OTHER DEPARTMENTS OF 
THE GOVERNMENT—SURCHARGES 


The addition of 10 per cent as a surcharge to bills for services rendered other 
departments of the Government by the Panama Canal, having been author- 
ized by a tariff of charges designated “ Departmental Tariff ‘G,’” promul- 
gated by the Governor of the Panama Canal to cover the cost of various 
items of actual expense the exact amount of which it is impracticable to 
determine in each instance, and the charges appearing reasonable in 
amount and not including any appreciable profit, they may be regarded 
as authorized by section 6 of the Panama Canal act of August 24, 1912, 
37 Stat. 563. 


Comptroller General McCarl to the Secretary of the Navy, March 25, 1931: 

There has been received your letter of March 4, 1931 
(L11-10/HG (310227) ), submitting for decision a question as to the 
legality of the payment of surcharges to the Panama Canal on the 
cost of work performed by it for the Navy Department. 

The question presented arises in connection with the September, 
1930, bills rendered by the Panama Canal to the commandant, 
fifteenth naval district, in which there is included a 10 per cent sur- 
charge on both labor and materials in connection with the services 
of the Panama Canal in constructing, at the naval air station, Coco 
Solo, Canal Zone, six apartment houses for officers and six apart- 
ment houses for chief petty officers of the Navy Department, all 
prior bills up to the end of August, 1930, appearing to have been 
paid without raising any questions to the surcharges included 
therein. 

The basis for the addition of surcharges to bills for supplies fur- 
nished and services rendered to departments and divisions of the 
Panama Canal, the Panama Railroad Co., and other departments 
of the United States Government, etc., and under which the sur- 
charge for the furnishing of supplies and the rendition of services to 
the Navy Department during September, 1930, were added, is the 
Panama Canal Departmental Tariff G, promulgated July 1, 1930, 
effective the same date, and superseding prior tariffs of like char- 
acter. This tariff authorizes the addition of a surcharge of 10 per 
cent to the cost of services when rendered to other departments of 
the United States Government, the Panama Railroad Steamship 
Line, employees and those entitled to employees’ rates, for personal 
use, fraternal, religious, and charitable organizations of employees 
(with an exception not here material), and on the cost of supplies 
when furnished to business divisions of the Panama Canal, the 
Panama Railroad Co., the Panama Railroad Steamship Line, other 
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departments of the United States Government, employees and those 
entitled to employees’ rates, social, fraternal, religious, and chari- 
table organizations of employees. 

In explaining the reason for the addition of surcharges to bills 
rendered by the Panama Canal, the acting governor of the canal, in 
letter to the commandant, fifteenth naval district, dated December 
19, 1930, stated in paragraph 2 of said letter that— 

This 10% surcharge represents, as nearly as it is practicable to determine, 
the average actual cost to the Panama Canal of items of expense which can 
not (without undue labor and expense) be directly allocated to the particular 
labor and materials billed. In the case of materials, the basic or stock card 
price is the cost of the article delivered at a terminal in the Canal Zone, and 
the surcharge represents the transportation and handling into and out of the 
storehouse, the necessary accounting, and the expense incurred in the United 
States for handling requisitions, contracts, and inspecting materials. So far 
as applied to labor, it represents the actual expense incurred in recruiting and 
repatriating such labor, expense of handling personnel and record papers, 


accounting (including the cost of paying salaries and wages), hospital expenses, 
and cost of laborers’ quarters in excess of rental charged such labor. 


Section 6 of the act of August 24, 1912, 37 Stat. 563, authorized 
the President to establish, maintain, and operate, through the Panama 
Railroad or otherwise, dry docks, repair ships, yards, docks, wharves, 
warehouses, storehouses, and other necessary facilities and appurte- 
nances for the purpose of providing coal and other materials, labor, 
repairs, and supplies for vessels of the Government of the United 
States, and, incidentally, for supplying such at reasonable prices to 
passing vessels, and provided that the moneys received from the con- 
duct of said business might be expended and reinvested for such 
purposes without being covered into the general fund of the Treasury 
of the United States. 

While there is not contained in the organic act, or in any annual 
appropriation acts making appropriations for the activities of the 
Panama Canal, any specific authority for the addition of surcharges 
to bills rendered by the Panama Canal for services rendered or sup- 
plies furnished other departments of the Government, there is for 
consideration the purpose for which the Panama Canal was organized 
and the nature of its activities which distinguish it from other depart- 
ments and establishments of the Government. The Panama Canal 
was created and organized for the purpose of performing a service 
more or less commercial, rather than for the performance of govern- 
mental activities alone. As a consequence, the decisions applicable to 
the furnishing of supplies or the performing of services by one 
department or establishment of the Government to another are not 
necessarily applicable to the furnishing of supplies and the rendering 
of services by the Panama Canal to other departments and establish- 
ments of the Government. 

The question submitted appears not to have been heretofore 
directly presented to the accounting officers of the Government for 
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decision, but on December 20, 1911, the Comptroller of the Treasury 
rendered a decision in which the matter was at least indirectly de- 
cided. In that decision the question was whether the surcharge of 
10 per cent on labor and 15 per cent on materials should be shown 
on accounts of the Canal Commission against the Quartermaster 
Department of the Army, or whether they should be absorbed in 
unit prices. After referrin'g to the fact that the rules of the commis- 
sion required that bills rendered be definite as to surcharges and that 
the Quartermaster’s Department of the Army desired surcharges to 
be absorbed and units shown, the Comptroller of the Treasury said: 


The showing in an account for material or supplies furnished by one depart- 
ment to another that a surcharge has been made upon the contract price at 
which the department furnishing obtained the material or supplies would 
appear ordinarily to be matter of information to the department receiving the 
supplies rather than evidence necessary for the accounting officers. Where, 
however, the law or regulations specifically require such a surcharge to be 
made it should be expressly shown in the account, otherwise the accounting 
officers could not determine that the law or regulations in this respect had 
been complied with. 

The inference to be drawn from the above-quoted excerpt from the 
decision of December 20, 1911, is that if the law or regulations of 
the Panama Canal require the so-called surcharges to be made, the 
payment of such charges would be proper. 

Since the addition of these so-called surcharges on the readily 

ascertainable cost of certain items shown in bills rendered by the 
Panama Canal to other departments of the Government is required 
by proper regulations of the Panama Canal, as shown in Depart- 
mental Tariff G, and it being impracticable to ascertain more ac- 
curately the amount of the actual cost of the items to cover which 
the so-called surcharges are added, and it appearing that such 
charges are reasonable in amount and do not include any appre- 
ciable profit, you are advised that the inclusion of such charges on 
bills rendered the Navy Department will not be questioned at this 
time, and there would appear to be no objection to the payment of 
such charges by disbursing officers of the Navy Department when 
included on vouchers presented to them for payment, if otherwise 


correct and proper. 


(A-35152) 


CONTRACTS—DELA Y—DEFAULT—CLAIMS OF LABORERS AND 
MATERIALMEN 


Under the standard Government form of contract there is no legal authority 
for the remission of liquidated damages accrued to the Government for 
delays in the work thereunder, excepting for the period of delay shown 
to have resulted from unforeseeable causes beyond the contro] and without 
the fault or negligence of the contractor, or unless performance of the 
contract is rendered impossible by the act of God, of the law, or of the 
Government. 
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Where a contractor completed only a portion of the contract work and de 
faulted as to the remainder and the surety on the performance bond did 
not elect to complete the contract and the unfinished work was awarded 
by the Government to another contractor for completion at a price less 
than the original contract price, the Government sustaining no financial 
loss on account of said default, any balance due the defaulting contractor 
for work completed by him before the default is payable to him and the 
unsatisfied claims of laborers and materialmen may not be paid therefrom, 
their rights being against the contractor ayd the surety and not against 
the United States. 


Decision by Comptroller General McCarl, March 27, 1931: 

There has been presented to this office for consideration and settle- 
ment the claim of Robert H. McNeill and Joseph T. Sherier, re- 
ceivers of the Maryland-Montgomery Co. (Inc.), for the sum of 
$4,918.05 as balance alleged to be due said corporation under its War 
Department contract No. W-977-eng-315, dated May 12, 1930, for 
the construction of 15,000 tons of riprap sea wall foundation along 
the Anacostia River at Washington, D. C. 

It appears that said Robert H. McNeill and Joseph T. Sherier 
were appointed receivers for the Maryland-Montgomery Co. (Inc.), 
by order of the Supreme Court of the District of Columbia, date« 
December 23, 1930, in equity suit No. 52251, wherein Harry W. 
Stephens, B. F. Mitchell, and George A. Unsinn, trading as Mitchell 
& Unsinn, were plaintiffs and the Maryland-Montgomery Co., a cor- 
poration, was the defendant. 

Under the terms and conditions of the said contract the contrac- 
tor agreed, for and in consideration of the payment of $2.74 per 
ton, to furnish all labor and materials and to perform all work re- 
quired for placing 15,000 tons of riprap sea wall foundation along 
the Anacostia River at Washington, D. C., in accordance with the 
specifications, schedules, and drawings therefor, all of which are 
made a part of the contract; and that said work would be com- 
menced within 15 calendar days after date of receipt of the Govern- 
ment’s notice to proceed and would be completed as stated in 
paragraph 3 of the specifications. The contract provided, also, that 
in case the contractor failed to complete the work within the period 
of time as determined and agreed upon in the manner provided by 
paragraph 3 of the specifications, it should pay as liquidated dam- 
ages the sum of $25 for each calendar day of delay, excepting for 
the delay that may be due to causes which are excusable under the 
provisions of article 9 of the contract. Said paragraph 3 of the 
specifications provided : 

3. Commencement, prosecution, and completion.—The contractor will be re- 
quired to commence work under the contract within fifteen (15) calendar 
days after receipt by him of notice to proceed, to prosecute the said work with 
faithfulness and energy, at an average rate of not less than five thousand 
(5,000) tons per month, and to complete it within the time determined by 
applying to the total quantity of material to be paid for actually placed under 


the contract the average monthly rate above stipulated, time for completion to 
be computed from date of receipt of notice to proceed. 
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In case of failure on the part of the contractor to complete the work within 
the time thus determined and agreed upon for its completion, the contractor 
shall pay the Government as liquidated damages the sum of twenty-five dollars 
($25) for each calendar day of delay until the work is completed or accepted. 


The contract provided: 


ARTICLE 1. Statement of work.—The contractor shall furnish all labor and 
materials, and perform all work required for placing fifteen thousand (15.000) 
tons, forty (40) per cent more or less, of riprap sea-wall foundation along 
the Anacostia River at Washington, D. C., for the consideration of two dollars 
and seventy-four cents ($2.74) per ton, in strict accordance with the specifica- 
tions, schedules, and drawings, all of which are made a part hereof and 
designated as follows: 

Specifications: War Department, Reclamation of Anacostia River Flats, D.C. 

Drawing: Anacostia Park, D. C., Riprap Foundation in Section G, February 
15, 1930, File B-56-220. 

The work shall be commenced within 15 calendar days after date of receipt 
of notice to proceed and shall be completed as stated in paragraph 3 of the 
specifications. 

7 * a - . ~ * 

ARTICLE 9. Delays—Damages.—If the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or any extension thereof, 
or fails to complete said work within such time, the Government may, by 
written notice to the contractor, terminate his right to proceed with the work 
or such part of the work as to which there has been delay. In such event the 
Government may take over the work and prosecute the same to completion by 
contract or otherwise, and the contractor and his sureties shall be liable to 
the Government for any excess cost occasioned the Government thereby. If 
the contractor’s right to proceed is so terminated, the Government may take 
possession of and utilize in completing the work such materials, appliances, 
and plant as may be on the site of the work and necessary therefor. If the 
Government does not terminate the right of the contractor to proceed, the 
contractor shall continue the work, in which event the actual damages for the 
delay will be impossible to determine, and in lieu thereof the contractor shall 
pay to the Government as fixed, agreed, and liquidated damages for each calen- 
dar day of delay until the work is cumpleted or accepted the amount as set 
forth in the specifications or accompanying papers and the contractor and his 
sureties shall be liable for the amount thereof: Provided, That the right of the 
contractor to proceed shall not be terminated or the contractor charged with 
liquidated damages because of any delays in the completion of the work due 
to unforeseeable causes beyond the control and without the fault or negligence 
of the contractor, including, but not restricted to, acts of God, or of the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather or delays of subcon- 
tractors due to such causes: Provided further, That the contractor shall within 
ten days from the beginning of any such delay notify the contracting officer 
in writing of the causes of delay, who shall ascertain the facts and the extent 
of the delay, and his findings of facts thereon shall be final and conclusive on 
the parties hereto, subject only to appeal, within thirty days, by the contractor 
to the head of the department concerned, whose decision on such appeal as to 
the facts of delay shall be final and conclusive on the parties hereto. 

* * * * * * * 


ArticLe 16. Payments to contractors.—(a) Unless otherwise provided in the 
specifications, partial payments will be made as the work progresses at the 
end of each calendar month, or as soon thereafter as practicable, on esti- 
mates made and approved by the contracting officer. In preparing estimates 
the material delivered on the site and preparatory work done may be taken 
into consideration, 

(b) In making such partial payments there shall be retained 10 per cent on 
the estimated amount until final completion and acceptance of all work cov- 
ered by the contract: Provided, however, That the contracting officer, at any 
time after 50 per cent of the work has been completed, if he finds that satis- 
factory pregress is being made, may make any of the remaining partial pay- 
ments in full: And provided further, That on completion and acceptance of 
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each separate building, vessel, public work, or other division of the contract, 
on which the price is stated sepurately in the contract, payment may be made 
in full, including retained percentages thereon, less authorize) deductions. 

(c) All materia! and work covered by partial payments made shall there- 
upon become the sole property of the Government, but this provisiqn shall 
not be construed as relieving the contractor from the sole responsibility for 
the care and protection of materials and work upon which payments have 
been made or the restoration of any damaged work, or as a waiver of the 
right of the Government to require the fulfillment of all of the terms of the 
contract. 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the presenta- 
tion of a properly executed and du'y certified voucher therefor, after the con- 
tractor shall have furnished the Government with a release, if required, of all 
claims against the Government arising under and by virtue of this contract, 
other than such claims, if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set forth therein. 


‘l'o guarantee the performance of said contract, in accordance with 
the condition thereof, the contractor as principal and the Guar- 
dian Casualty Co. (a New York corporation) as surety executed 
a performance bond in the sum of $21,000, dated May 12, 1930, pay- 
able to the United States of America. 

The facts relative to the matters involved in the claim are stated 
by the United States Army district engineer in charge of the con- 
tract work, to-wit, Maj. J. D. Arthur, jr., South Atlantic Division, 
Corps of Engineers, United States Army, in his letter dated January 
28, 1931, to the Chief of Engineers, United States Army, to be as 
follows: 


1. There is inclosed herewith a voucher in favor of the Maryland-Montgomery 
Company (Inc.) for furnishing and placing riprap stone for sea-wall founda- 
tion in Anacostia River, D. C., under their contract W-977eng-315, dated May 
12, 1930. with request that it be submitted to the Comptroller General of the 
United States for approval before payment. ‘This represents final payment 
under the contract which was terminated on October 21, 1930, under authority 
of the Chief of Engineers dated October 15, 1930, E. D. 3612 (Anacostia 
River )-12. 

Ke » s © = & * 

8. Notice to proceed was given to the contractor on June 3, 1939, which 
thereby fixed June 18 as the limiting date for commencement. Because of the 
fact that the contract was never completed, the dite from which liquidated 
dam=ges would accrue is not susceptible of determination under the method 
given in the specifications. In fact, the specifications fail to definitely cover 
the amount of liquidated damages in case of cancellation prior to completion. 

4. The liquidated dumages deducted on the voucher represent the time 
elapsed between the date on which delivery of 15.000 tons would have been 
made at the rate of 5,000 tons per month and the date on which the contract 
was terminated. The contractor, however, failed to maintain the specified rate 
of delivery during the entire time that the contract was in force. During 
an elapsed time of 102 days between June 18 and September 27 the contractor 
delivered but 4.527.55 tons of riprap which placed them 75 days behind the 
scheduled time in their deliveries. No work was done by them subsequent to 
September 27. 

5. This work has been readvertised and a bid received considerably lower 
than the price called for by the contract with the Maryland-Montgomery Com- 
pany. The United States will, therefore, save considerable money in the com- 
pletion of this contract, there being no additional charges for inspection, 
superintendence, or otherwise to be assessed aguinst the Maryland-Moutgomery 
Company due to their failure to complete their contract. 

6. The voucher bas been signed by receivers for the contractor appointed under 
an order of the court, a true copy of which is inclosed. A letter from the 
receivers objecting to deduction of liquidated damages is also inclosed. 
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It appears, however, that the Chief of Engineers, United States 
Army, does not concur in said statement of facts submitted by Major 
Arthur with reference to the extent of the contractor’s delay in 
performance of the work, and in a letter to this office dated February 
13, 1931, relative thereto, said Chief of Engineers stated : 

1. A strict construction of the terms of paragraph 3 of the specifications 
would seem to allow the contractor 1 month for each 5,090 yards actually 
placed. Date set for commencement was June 18, 1930. He placed 4.527 55 
tons prior to date of termination of the contract on Oct. 21, 1930. For this 
amount of work his time allowance would be 27.4 days. The total elapse of 
time during this period wis 125 days. He would therefore be liable for 
liquidated damages for 97.6 days, instead of 34 days as computed by the 
district engineer. 

The evidence shows that the contractor defaulted in performance 
of its said contract, and same was terminated by the Government on 
October 21, 1930; that the surety on the contractor’s performance 
bond elected not to complete the unfinished riprap foundation work, 
necessitating the subsequent completion thereof by the Government, 
through another contractor; and that there are no excess costs or 
expenses chargeable against the original contractor, or its surety, 
on account of said default, excepting the accrued liquidated dam- 
ages resulting from delays in pareereenaee in accordance with the 
terms of the contract. 

With reference to the question of liquidated damages, where a 
contractor defaults, or abandons its contract, necessitating the ter- 
mination thereof by the Government and the subsequent completion 
of the work by another contractor, or by the Government, the 
United States is entitled to the accrued liquidated damages pro- 
vided by the contract to the date of such termination, for the un- 
excused delays in performance of the work. See 7 Comp. Gen. 409; 
and 8 id. 268. 

In the instant case the Government’s notice to contractor to pro- 
ceed with the work appears to have been received by the contractor 
on June 3, 1930. Under the terms of the contract the work should 
have been commenced within 15 calendar days thereafter, or by 
June 18, 1930, and same should have been prosecuted at an average 
monthly rate of not less than 5,000 tons until completion. It ap- 
pears, however, that the contractor failed to maintain the required 
average monthly rate of tonnage. In fact, contractor never com- 
pleted such required average monthly rate during the period of 
time in which it was engaged on said work. The record shows that 
the quantities of work completed by the contractor, under said con- 
tract, aggregated 3,036.27 tons during the month of August, 1930, 
and 1,491.28 tons during the month of September, 1930. Thus, the 
total riprap work completed by the contractor was 4,527.55 tons. 

Article 9 of the contract and paragraph 3 of the specifications, 
above quoted, contain the agreement of the parties relative to the 
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liquidated damages to be charged against the contractor in the event 
of unexcused delays in performance of the contract. While said 
paragraph 8 of the specifications indicates that the stipulated per 
diem rate of liquidated damages might have been intended to be 
charged against contractor for any delay resulting from its failure 
to complete the average monthly rate of 5,000 tons of riprap work, 
the language of said paragraph does not clearly show that such was 
the intent. However, inasmuch as said paragraph 3 of the specifi- 
cations is plain as to the requirement of the average monthly rate 
of work to be completed, to wit, 5,000 tons, obviously, under the 
terms of the contract, the date for completion of the required 15,000 
tons of riprap work was three months after said commencement 
date, which was September 17, 1930. The contractor having failed 
to complete the required work within the agreed contract period of 
time and having subsequently defaulted in completing performance 
of its contract, which default necessitated termination of the con- 
tract by the Government on October 21, 1930, under the terms of 
the contract liquidated damages accrued to the United States, as 
therein provided, for the delay of 34 days, from September 17, the 
due date for completion of 15,000 tons, to October 21, 1930, at the 
rate of $25 per calendar day, amounting to $850. 

Relative to the contention of the contractor’s receivers that the 
liquidated damages should be remitted as same are inequitable and 
beyond the terms of the contract, there would seem to be no basis 
for such contention. Generally, where a person by his contract 
charges himself with an obligation possible to be performed, he must 
perform it, unless its performance is rendered impossible by the 
act of God, by the law, or by the other party, it being the rule that 
in case a contractor desires to be excused from performance in the 
event of contingencies arising, it is his duty to provide therefor in 
his contract. Performance is not excused by subsequent inability 
to perform, by unforeseen difficulties, by unusual or unexpected 
expense, etc., unless the contract so provides. See 13 Corpus Juris 
635. The instant contract makes no provision for remission of the 
accrued liquidated damages for delays excepting as provided in 
article 9 thereof for “ unforeseeable causes beyond the control and 
without the fault or negligence of the contractor.” The evidence 
does not show that any of the 34 days of delay was due to causes for 
which the contract provides that liquidated damages are not charge- 
able, nor to causes resulting from an act of God, of the law, or of 
the United States. On the contrary, the evidence shows that the 
delay in performance was the fault of the contractor in failing to 
commence the work promptly after the Government’s notice to pro- 
ceed and to diligently and efficiently prosecute same to completion. 
Furthermore, the requirement in article 9 of the contract, providing 
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for the deduction of liquidated damages for delays in performance, 
that contractor within 10 days from the beginning of any delays 
shall notify the contracting officer in writing of the causes of delay, 
has been held to be a condition precedent to the consideration of a 
claim for the remission of damages. See 8 Comp. Gen. 536; 9 id. 
164. The contractor does not appear to have complied with such 
condition relative to the required written notice of the delays in- 
volved in this claim. Therefore, in view of the facts and circum- 
stances, and the terms of the contract as above shown, there is no 
authority to remit any part of the accrued liquidated damages for 
the 34 days of delay. 

The evidence shows that the original contractor satisfactorily 
completed 4,527.55 tons of the required riprap sea-wall foundation 
under its said contract. Therefore, it is entitled to payment there- 
for at the contract price of $2.74 per ton amounting to $12,405.49, 
less the $850 liquidated damages accrued to the Government on ac- 
count of the unexcused delay in performance of the work, as above 
shown, leaving $11,555.49 as the amount due for said completed work. 
Contractor appears to have been paid the sum of $7,487.44 for serv- 
ices under the contract. Hence, there is a balance of $4,068.05 
remaining due to said original contractor. 

The Guardian Casualty Co. (a New York corporation), surety on 
the contractor’s performance bond, has protested the payment to the 
contractor, or its receivers, of any balance found to be due the con- 
tractor under the involved contract, asserting that.such balance, if 
any, should be applied to liquidate the claims of certain laborers and 
material men which said contractor has failed to pay and for which 
the surety on the performance bond is liable. 

The act of August 13, 1894, 28 Stat. 278, as amended by the act of 
February 24, 1905, 33 Stat. 811, under which the performance bond 
on the involved contract was executed, does not give the laborers and 
material men any rights against the United States, their rights being 
against the contractor and the surety. Where the contractor com- 
pletes any Government work but fails to pay the claims of laborers 
and material men, said act gives such laborers and material men the 
right to maintain an action in the name of the United States for 
their own benefit against the contractor and the surety on his bond. 
The act, however, does not establish any privity between the United 
States and the laborers and material men. Hence, there are no 
rights of laborers or material men to the funds held by the Govern- 
ment under the involved contract. 

It is a well-settled rule that when a contractor completes any work 
under and in accordance with its contract it is entitled to be paid 
therefor the amount due from the Government under the contract, 
regardless of the fact that there may be outstanding unpaid claims 
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for labor and material. The Government is under no obligation to 
protect the surety on a contractor’s performance bond in such a case. 
In this connection see 3 Comp. Dec. 708; 17 id. 80; 23 id. 523; 24 id. 
185; 25 id. 484; manuscript decisions of April 25 and June 4, 1929, 
in A-26748; of December 6, 1929, in A-26011; of December 23, 1929, 
in A-28473; and of July 8, 1930, in A-32168. 

Where, as in this case, a contractor completed only a portion of 
the contract work and defaulted as to the remainder, and the surety 
on the performance bond did not elect to complete performance of 
the contract, but such unfinished work was awarded by the Govern- 
ment to another contractor for completion at a price less than the 
original contract price, and the Government sustained no financial 
loss on account of said default, there is no authority to pay unsatis- 
fied claims of laborers and material men out of the funds due the 
original contractor for the work it completed under the contract. 

The facts as disclosed by the record clearly show that the receivers 
of the original contractor are entitled to the $4,068.05 balance due 
to it under the said contract. 

Accordingly, there is certified as due to Robert H. McNeill and 
Joseph T. Sherier, as receivers of the Maryland-Montgomery Co. 
(Inc.), the sum of $4,068.05 in payment of the balance due under 
said contract, and a check therefor will issue in due course. 


























(A-35831) 
APPROPRIATIONS 

























In the absence of an appropriation made specifically available for the purpose, 
the appropriation made for contingent expenses of land offices is exclu- 
sively available for the payment of expenses incident to the publication of 
notices relating to the public lands and there is no authority of law for 
charging another appropriation with such expenses when that appropriation 
has been exhausied. 

Where either of two appropriations reasonably could be construed as available 
for a certain class of expenditures and the administrative office elects to 
and does use one of them for that purpose it can not thereafter, because of 
insufficient funds in said appropriation or for other reuson, use the other 
appropriation for the same purpose. 


Comptroller General McCarl to the Secretary of the Interior, March 27, 1931: 
There has been received your letter of March 17, 1931, as follows: 


In order to clear of fraudulent mining locations the public lands withdrawn 
for the Hoover Dam project, and so preclude the possibility of fake mining 
locators claiming damages to alleged vested rights, adverse proceedings have 
been instituted against numerous mining claims within the area involved, and 
where the address of the claimant is not known it is necessary to serve notice 
of such proceedings by publication in a newspaper published nearest the loca- 
tion of the land involved, as provided by section 2335 of the Revised Statutes. 

Where the address of the claimant is known the notice of adverse proceed- 
ings is served by the register of the appropriate district land office, by regis- 
tered mail and the cost of registration is paid from the appropriation for 
contingent expenses of land offices (act May 14, 1930, 46 Stat. 279-282). Ac- 
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cordingly, when it became necessary for the registers involved to serve notice 
by publication the expense was charged to the same appropriation. 

The expense will be much more than was auticiputed, sui..ewhere in the 
neighborhood of $10,000 or $12,000, and it therefore appears that the appro- 
priation charged will be inadequate to pay for all the advertising that is 
necessary in this class of cases in addition to the ordinary running expenses 
of the district land offices, 

The appropriation for protecting public lands, timber, etc. (act May 14, 1930, 
46 Stat. 279-283) is chargeable with all the expense of investigation in the 
field, and the provision therein for “ protecting public lands from illegal and 
fraudulent entry or appropriation,” would appear to be broad enough to cover 
the expense of publication of notices of adverse proceedings were there on 
other appropriaiton available. 

The publication of the notices is urgent and after the exhaustion of such por- 
tion of the appropriation for contingent expenses of land offices as may, with due 
regard to the obligations for normal routine running expenses, be utilized, it will 
be necessary to postpone publication of a considerable number of the notices 
until the beginning of the next fiscal year unless resort may be had to the 
appropriation for protecting public lands. 

Your decision is therefore respectfully requested, whether or not the appro- 
priation for protecting public lands may be charged with the cost of publication 
of the notices when the normal amount for service of notices plus unobligated 


funds, if any, under the appropriation for contingent expenses of land offices 
bus been exhausted. 


The two appropriations referred to in your letter as made by the 
act of May 14, 1930, 46 Stat. 282, provide as follows: 


Contingent expenses of land offices: For clerk hire, rent, and other incidental 
expenses of the district land offices, including the expenses of depositing public 
money ; traveling expenses of clerks detailed to examine the books and manage- 
ment of district land offices and to assist in the operation of said offices and in 
the opening of new land offices and reservations, and for traveling expenses of 
clerks transferred in the interest of the public service from one district land 
office to another, $193.000: Provided, That no expenses chargeable to the Goy- 
ernment shall be incurred by registers in the conduct of local land offices except 
upon previous specific authorizution by the Commissioner of ‘the General Land 
Office. 

Depredations on public timber, protecting public lands, and settlement of 
claims for swamp land and swamp-land indemnity: For protecting timber on the 
public lands, and for the more efficient execution of the law and rules relating 
to the cutting thereof; protecting public lands from illegal and fradulent entry 
or appropriation, adjusting claims for swamp lands and indemnity for swamp 
lands ; and traveling expenses of agents and others employed hereunder, $450,000, 
including not exceeding $35,000 for the purchase, exchange, operation, and 
maintenance of motor-propelled passenger-carrying vehicles and motor boats for 
the use of agents and others employed in the field service and including $60,000 
for prevention and fighting of forest and other fires on the public lands, to be 
availnble for this and no other purpose, and to be expended under the direction 


of the commissioner. 

As you state, the clause “ protecting public lands from illegal and 
fraudulent entry or approbation” in the last-quoted appropriation 
would appear to cover such general and specific expenses as reason- 
ably may be incident to the carrying out of the objects therein con- 
templated and would be broad enough to cover the expenses of publi- 
cation of notices of adverse proceedings, were there no other 
appropriation available for the purpose. However, it appears un- 
questionable that the contingent expenses appropriation properly 
covers such expenses. The cost of publishing notices, whether in 
connection with adverse proceedings or otherwise with respect to 
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lands within a given land district, is properly for consideration as an 
incidental expense of such office, as contemplated by the contingent 
expense appropriation. It appears that amounts for the expense of 
such notices are estimated for and appropriated each year under such 
appropriation, whereas no such item is included under the appro- 
priation made for protecting public lands and timber. Under such 
circumstances it would appear that of the two appropriations here in 
question that made for contingent expenses of land offices is the 
appropriation properly chargeable with the cost of publication of 
notices of adverse proceedings or otherwise with respect to lands 
located in a particular district rather than the other appropriation 
made in general terms for the protection of public lands and timber. 
This leads to the question asked in your letter whether, when the 
contingent expense appropriation has been exhausted, such expenses 
may be charged ta the other appropriation, or, stated in other words, 
whether the contingent expense appropriation may be supplemented 
by using funds appropriated under the other appropriation. 

It is a well-established rule of long standing that when an appro- 
priation, to which an expense is properly chargeable, is exhausted, 
another appropriation can not be used for the purpose. 1 Comp. 
Dec. 492; 1 Comp. Gen. 312; 4 id. 476. 

It has been held, also, that where either of two appropriations 
reasonably could be construed as available for expenditures not 
specifically mentioned under any appropriation, the determination 
of the administrative office as to which of the two appropriations 
will be used for the purpose will not be questioned by the account- 
ing officers. 5 Comp. Gen. 479. But when such election has been 
made by the administrative office, such as by the use of one of the 
appropriations for the purpose for a number of years and the esti- 
mating therefor under such appropriation, the continued use of such 
appropriation to the exclusion of any other for such purpose is re- 
quired, in the absence of changes in the appropriation acts. That is 
to say, the right of election recognized in 5 Comp. Gen. 479, supra, is 
not a right to elect to use first one and then the other of the two ap- 
propriations for the same class of expenditures. The use must be 
consistent. 15 Comp. Dec. 101. Accordingly, it must be held that 
the contingent-expense appropriation is exclusively available for 
the expenditures here in question. 

In this connection it may be stated that in so far as concerns the use 
of an appropriation, it is not a question as to where it could be used 
most beneficially, but as to where and for what purpose the Con- 
gress intended such appropriation to be used—18 Comp. Dec. 777— 
particularly in view of the provisions of section 3678, Revised Stat- 
utes, that all sums appropriated for the various branches of expen- 
diture in the public service shall be applied solely to the objects for 
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which they are respectively made available and for no others. In 
connection with allotments of contingent-expenses appropriations, at- 
tention is invited, also, to section 3679, Revised Statutes, as amended 
by the act of February 27, 1906, 34 Stat. 49. 

In specific answer to the question submitted, I have to advise that 
in the absence of an appropriation made specifically available for 
the purpose, the appropriation for contingent expenses of land 
offices is exclusively available for the expense of publication of 
notices of adverse proceedings such as referred to in your letter, and 
that there is no authority of law for supplementing such appro- 
priation by charging such expenses to the appropriation made for 
protecting public lands and timber when the contingent-expenses 
appropriation has been exhausted. 


(A-35789) 
SUBSISTENCE—PER DIEMS—TRAVEL STATUS—ARMY OFFICER 


Where an officer of the Dental Corps of the Army was ordered from Fort Sher- 
man, Canal Zone, to Nicaragua for the purpose of rendering the necessary 
dental attendance to the command on duty in connection with the survey 
of an interoceanic ship canal across Nicaragua,*and traveled from place 
to place where the officers and enlisted men were on duty, rendering 
temporary duty of short duration at each camp or post, he was in a travel 
status during the entire absence from his permanent post of duty, and is 
entitled to a per diem of $6 while in such travel status. 


Comptroller General McCarl to First Lieut. Keryn ap Rice, United States 
Army, April 1, 1931: 


There has been received your letter of February 20, 1931, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith in favor of Capt. Leland S. Mabry, 
D. C., United States Army, for $453, per diem of $6 for the period 
from August 31, 1930, to November 14, 1930, while traveling and on 
temporary duty pursuant to Special Orders No. 180, Headquarters 
Panama Canal Department, Quarry Heights, Canal Zone, dated 
August 7, 1930, as follows: 


4. In accordance with instructions contained in letter War Department, 
July 29, 1930, AG 210.482 Panama (7-23-30) Offrs; 451 rhd: jdb Subject: 
Orders, First Lieutenant Leland S. Mabry, Dental Corps, Fort Sherman, C. Z. 
uccompanied by Private Lloyd F. Jones, ASN 6801923, Medical Department, 
Fort Sherman, ©. Z. will proceed to Granada Nicaragua with portable dental 
equipment on the transport sailing from this Department on or about August 19, 
1930, and upon arrival report to the Commanding Officer, U. 8S. Army Troops 
in Nicaragua, for temporary duty for a period of about one (1) month and 
fifteen (15) days for the purpose of rendering the necessary dental attendance 
to the command and upon completion will return to their proper station, via 
first available transport. ‘The travel directed is necessary in the military 
service. All authorized expenses are chargeable to the appropriation “ Inter- 
oceanic Canals” carried in the second deficiency act, fiscal year 1929, ap 
proved March 4, 1929. In lieu of reimbursement for actual and necessary 
expenses, payment of a flat per diem of six dollars ($6.00), exclusive of 
transportation charges, is authorized for travel outside the continental limits 
of the United States in North America for the officer (AR 35-4820). 
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The Quartermasters at Panama and Nicaragua are authorized to ship the 
portable dental equipment by express. 

The date of departure from Fort Sherman, Canal Zone, is not 
shown, and if reimbursement has been made for expenses incurred 
incident to travel from Fort Sherman to Granada, Nicaragua, refer- 
ence to the voucher covering such travel has not been made on the 
voucher transmitted, which covers only a part of the ordered travel. 
The voucher transmitted shows that Captain Mabry arrived at 
Granada at 3.45 p. m., August 31, 1930; departed therefrom at 
10 a. m., September 2, 1930, and arrived at San Carlos at 10 a. m., 
September 3, 1930; departed therefrom at 6.30 a. m., September 4, 
1930, and arrived at Camp Hoover at 4 p. m. the same day; departed 
therefrom at 7 a. m., September 5, 1930, and arrived at Camp Hurley 
at 6 p. m. the same day; departed therefrom at 7 a. m., September 
12, 1930, and arrived at Camp Josefina at 3.30 p. m. the same day: 
departed therefrom at 7 a. m., September 18, 1930, and returned to 
Camp Hurley at 4 p. m. the same day; departed therefrom at 7 a. m., 
September 21, 1930, and returned to Camp Hoover at 6 p. m. the 
same day; departed therefrom at 5.50 a. m., October 6, 1930, and 
returned to San Carlos at 10.30 p. m. the same day; departed there- 
from at 11 a. m., October 8, 1930, and arrived at Camp Deakyne at 
1 p. m., October 9, 1930; departed therefrom at 2.30 p. m., October 
15, 1930, and returned to Granada at 1 p. m., October 16, 1930. He 
is shown to have been at Granada until November 14, 1930, on 
which date it is assumed he departed, returning to his proper station. 

The various stations and camps to which the officer traveled and 
at which he performed temporary duty, it would appear, were estab- 
lished pursuant to authorization contained in section 3 of the act of 
March 2, 1929, 45 Stat. 1539, authorizing an investigation and survey 
for the purpose of ascertaining the practicability and probable cost 
of constructing and maintaining an interoceanic ship canal across 
the Republic of Nicaragua. The appropriation authorized for this 
purpose was carried in the defficiency act approved March 4, 1929, 
45 Stat. 1667, and provides under subheading “ Corps of Engineers ” 
as follows: 

Interoceanic Canals: For every expenditure requisite for and incident to 
the investigation and survey to determine the practicability and cost of enlarg- 
ing the Panama Canal to the extent which may be necessary to meet the future 
needs of shipping, and the practicability, necessity, and cost of an interoceanic 
ship canal over Nicaraguan territory, $150,000, to remain available until 
expended. 

The employment of dental surgeons in the Army to render dental 
service to officers and enlisted men of the Army has been authorized 
for many years. See section 18, act of February 2, 1901, 31 Stat. 
752; section 10 of the act of June 3, 1916, 39 Stat. 171, as amended 
by the act of June 4, 1920, 41 Stat. 767. It would appear that the 
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number of officers and men detailed for duty in connection with the 
investigation and survey in Nicaragua was not sufficient to require 
the full time of a Dental Corps officer. The services of an Army 
dental surgeon not being available as a part of the command detailed 
for the purpose of the survey, Captain Mabry was directed by his 
orders to proceed to Nicaragua “for the purpose of rendering the 
necessary dental attendance to the command.” This assignment for 
the performance of temporary duty required travel by the officer 
from his permanent post to Nicaragua, and travel from place to place 
in the zone in which the survey was being conducted, the temporary 
duty at each place being of short duration. This was a special duty 
enjoined by his orders requiring continuous travel for its per- 
formance, upon the completion of which he was directed to return 
to his proper station; he was, therefore, in a travel status during 
his entire absence from his permanent station, and entitled to pay- 
ment of the per diem allowance prescribed by his orders, except 
during such periods, if any, he was traveling on Government-owned 
vessels for which no transportation fare was paid, for which travel 
only actual expenses are authorized. His status was different from 
an officer temporarily assigned to duty with the command, and who 
would not be in a travel status after reporting under his orders. 

The voucher, rendered pursuant to the orders, is stated for pay- 
ment under the appropriation “Interoceanic Canals.” Such 
appropriation is available “ For every expenditure requisite for and 
incident to the investigation and survey.” This ‘officer was not 
ordered for the performance of duty requisite for or incident to the 
survey, but the purpose of the travel was to “render the necessary 
dental attendance to the command,” and his travel expenses are a 
proper charge against the appropriation “ Mileage of the Army, 
1931.” 

You are advised that, if otherwise correct, payment of the voucher 
may be made. 


(A-35946) 
SATURDAY HALF HOLIDAYS—FIRE FIGHTERS 


The act of March 3, 1981, 46 Stat. 1482, providing for Saturday half holidays 
for certain Government employees, is not applicable to employees hired 
during an emergency with compensation by the hour for the hours actually 
worked solely for such emergency work as fire fighting, and other similar 
emergency work, the very nature of which woul! permit of no deluy nor 
the fixing of hours of labor for the performance thereof. 


Comptroller General McCarl to the Secretary of Agriculture, April 1, 1931: 
Consideration has been given to your letter of March 24, 1931, as 
follows: 


Your consideration is desired as to the application of the act of March 3, 
1931 (Public 783) to the following situation: 
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A large number of laborers are employed annually in the Forest Service in 
the suppression of forest fires, the men being hired for the period of the fire 
at an hourly rate and paid for the number of hours of actual work. They 
are allowed no leave privileges nor are they granted time off with pay on 
Sundays or holidays. Because of the public exigency they are almost invariably 
employed more than eight hours per day. They have no fixed work 
day, the number of hours of labor being governed by such factors as the 
physical limitations of the men, availability of relief crews, climatic conditions 
intensity of the fire, etc. In the early stages of fires when the men are fresh 
and conditions critical, 16 or 18 hours’ work per day may sometimes be required, 
the average work day approximating twelve hours. 

Assume that a fire burned from March 6 to 9, 1931, inclusive, and that a 
laborer worked five hours on the 6th, 14 hours on the 7th (Saturday), 12 
hours on the 8th, and six hours on the 9th from 6.00 a. m. until noon when 
the fire was pronounced completely extinguished and the crew discharged. 
Would such a man be entitled to but 37 hours pay as has been the case 
hitherto or should he be allowed compensation for 47 hours? The latter figure 
is based on the actual hours of Saturday labor involved in the illustration. 
It may be contended that the men should be allowed 41 hours pay based on 
the usual eight-hour day as the maximum for computation purposes, or 45 
hours based on acceptance of the average work day of fire fighters of 12 hours 
as the maximum guide. 

With regard to allowing time off, the act provides two alternative methods; 
(1) when an employee can be spared on Saturday he shall be excused after 
completing four hours’ work and paid a full day’s pay therefor, and (2) when 
more than four hours’ work is required on Saturday there shall be an equal 
shortening of the work day on some other day. Neither of these conditions 
could possibly be carried out in the case of emergency employees such as 
fire fighters. That is to say, they could not be excused after having performed 
four hours’ work on Saturdays nor could they be granted compensatory time 
subsequently within the period of their employment. The pay-roll period 
could be arbitrarily extended after the fire is out and the job completed to 
include time equivalent to the compensatory time lost but it is not my under- 
standing that the law implies such authority. 

I shall appreciate your decision with respect to the effect of the act upon 
fire fighters and other short-term employees hired for purely emergency work. 


While the act of March 3, 1931, 46 Stat. 1482, is broadly applicable 
to “all civil employees of the Federal Government and the District of 
Columbia, except employees of the Postal Service, employees of the 
Panama Canal on the Isthmus, and employees of the Interior Depart- 
ment in the field, whether on the hourly, per diem, per annum, 
piecework, or other basis,” and would include temporary or seasonal 
employees generally—other than those under the services expressly 
excepted—I am constrained to hold that there could have been no 
intent to include employees hired during an emergency with com- 
pensation by the hour for the hours actually worked, solely for such 
emergency work as fire fighting, and other similar emergency work, 
the very nature of which would permit of no delay, nor the fixing 
of hours of labor, for the performance thereof. Of course, if regular 
employees under your department who ordinarily have regular work- 
ing hours should be required in an emergency to engage in fire 
fighting on Saturday in excess of four hours, they would be en- 
titled to compensatory time. 

The question submitted is answered accordingly. 
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TRANSPORTATION—OCEAN SHIPMENTS—DAMAGES IN TRANSIT— 
“PERILS OF THE SEA” 


In contracts for carriage by sea there is an implied warranty that the vessel 
is in all respects seaworthy in fact and reasonably fit to carry the particular 
goods specified in the bill of lading. A vessel’s liability for loss or injury 
to cargo from a breach of such warranty is not affected by the Harter Act 
of February 13, 1893, 27 Stat. 445. The relief granted to carriers by section 
8 of said act is conditioned upon the discharge of the carrier’s duty to 
use due diligence to provide a seaworthy vessel, properly manned, duly 
equipped, and supplied for the purpose of the contemplated voyage. 

Where a vessel received goods or property in good condition for water trans- 
portation and same is not delivered at destination in like order and con- 
dition, a portion thereof having been lost in transit, a presumption is 
raised of negligence on the part of the carrier, and in order to be relieved 
of resultant damage to the shipper the burden is on the carrier to show 
that such damage was due to “perils of the sea,” or to one of the other 
excepted causes in the Harter Act of February 13, 1893, 27 Stat. 445. 


Decision by Comptroller General McCarl, April 2, 1931: 

Norton Lilly & Co. applied March 10, 1931, for review of settle- 
ment of February 6, 1931, by which was disallowed its claim for 
$53.31, the amount deducted from voucher No. 8677, August, 1928, 
accounts of Capt. Frank Baldwin, United States Navy, disbursing 
officer, to cover the damages sustained by the Government on account 
of the loss of certain Navy Department supplies from a shipment 
being transported by claimant, in March and April, 1928, on its 
steamship Hegira from New York, N. Y., to San Diego, Calif. 

The deduction of $53.31 was made on said voucher No. 8677 to 
cover the value of the shortage found on delivery of such shipment 
and the amount of prepaid freight charges thereon, to wit: 


Value of 540 pounds of nitric acid aud 285 pounds of muriatic acid lost 
in transit 
Freight charges (prepaid) on said lost supplies. 


Total amount. 


It appears that the involved shipment contained 8 cases of nitric 
acid and 10 cases of muriatic acid, the combined weight of which was 
2,880 pounds; that when such shipment reached its destination it 
was found on delivery thereof that there was a shortage of 540 
pounds of nitric acid and 285 pounds of muriatic acid, totaling 825 
pounds. 

There would appear to be no question as to the loss of the 825 
pounds of acids from the cargo while same was in transit aboard the 
claimant-carrier’s ship, and the claimant does not dispute the amount 
of the Government’s damage claim resulting from such loss. How- 
ever, the claimant denies liability for the damages and contends that 
the loss of said cargo was due to the “ perils of the sea,” which cause 
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was without its fault and beyond its contro!, and that it is entitled 
to be relieved from any liability for damages resulting from such 
cargo loss under the provisions of the Harter Act of February 13, 
1893, 27 Stat. 445. 

The said act of February 13, 1893, 27 Stat. 445, provided: 

Sec. 3. That if the owner of any vessel transporting merchandise or property 
to or from any port in the United Staies of America siiall exercise due diligence 
to make the said vessel in all respects seaworthy and properly manned, equiped, 
and supplied, neither the vessel, her owner or owners, agent, or Charterers shall 
become or be held responsible for damage or loss rexulting from faults or 
errors in navigation or in the mavagement of said vessel nor shill the vessel, 
her owner or owners, charterers, ugent, or master be held liable for losses arising 
from dangers of the sea or other navigable waters, acts of God, or public enemies, 
or the inherent defect, quality, or vice of the thing carried, or from insufficiency 
of packige, or seizure under legal process, or for loss resulting from any act 
of omission of the shipper or owner of the goods, his agent or representative, 
or from saving or attempting to save life or property ut sea, or from any 


deviation in rendering such service. 

With reference to the loss of said cargo, the claimant in letter of 
December 9, 1930, to the Navy Department, stated: 

Our investigation of this claim develops that the loss was occnsioned hy 
reason of the cargo having been washed overbourd during the unusually rough 
and boisterous weather encountered by the vessel, as evidenced by cbief officer's 
log book, an extract of which we attach hereto. This is a loss due to perils 
of the sea and is one for which the vessel is not liable * * * 

Again, with reference to this matter, the claimant in letter to this 
office dated March 10, 1931, stated: 

* * * This shipment was stowed on deck and the bill of lading contract 
so claused. It is further true that it is customary, and in fact a requirement 
of this trade that goods of this nature be carried on deck und not under deck, 
It is further true thut the shipment was properly secured und lashed «nd every 
precaution takeu to insure the safe arrival of the goods. However, due to 
the extruordinary weather conditions encountered by the vessel, 5 cases were 
torn loose und washed overboard and several causes broken and contents lost 
by reason of mountainous seus washing over decks. 

It is a well settled rule of law that, in the absence of a valid agree- 
ment to the contrary, the owner of a ship carrying goods for hire 
is a common carrier with the liability of an insurer against all 
losses, excepting those caused by the act of God and public enemies. 
The Niagara, 21 How. (U. 8S.) 723; The Lady Pike, 21 Wall. (U.S.) 
1, 14; Liverpool and Great Western S. Co., 129 U. S. 397, 487; and 
The Folmina, 212 U. S. 854, 361. Generally, a common carrier re- 
ceiving goods for shipment is hable for their damage or loss as 
such common carrier while same are in transit, unless same resulted 
from causes excusable under the terms of the contract, or from an 
act of God or public enemies. The Harter Act relieves the carriers 
from some of the harsher rules of obligation in force before its 
passage, but such relief is conditioned upon the discharge of the 


carrier’s duty to use due diligence to provide a seaworthy vessel, 
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properly manned, duly equipped and supplied for the purpose of 
the contemplated voyage. Zhe Southwark, 191 U.S. 1. In exercis- 
ing the degree of care and diligence imposed by the Harter Act on 
an owner to make his vessel seaworthy, he is required to take such 
precautions as are reasonably adequate for the protection of the 
cargo against known perils, or which reasonable foresight may have 
anticipated. The R. P. Fitzgerald, 212 Fed. Rep. 678. 

The relief afforded by section 3 of the Harter Act, supra, to ship- 
owners, is purely statutory, and in order for a shipowner to have 
the benefit of the exemptions therein provided against errors of 
management or navigation, or arising from dangers or perils of 
the sea, acts of God, etc., as therein specified, the burden is on him 
to prove affirmatively that the vessel was seaworthy at the beginning 
of the voyage, or that due diligence had been used to make her so; 
and that the vessel was properly manned, equipped, and supplied. It 
is only when he has discharged the burden which the law imposes 
upon him, and has shown that such requirements of the statute 
have been complied with, that the law relieves the shipowner of the 
liability which he would otherwise incur. In this connection see 
International Navigation Co. v. Farr and Bailey Mfg. Co., 181 U.S. 
218; The Southwark, 191 U. 8.1; The Wildcraft, 201 U.S. 378; The 
Folmina, 212 U. S. 354; The Frey, 106 Fed. Rep. 319; The Governor 
Powers, 243 Fed. Rep. 961; The John Twohy, 279 Fed. Rep. 343; 
O. Y. Tonnage, A. B. et al. v. Texas Co., 296 Fed. Rep. 893; and 
Alexander Eccles & Co. v. Strachan Shipping Co., 21 Fed. Rep. (2d 
series), 653. : 

In contracts for carriage by sea, there is an implied warranty 
that the vessel is in all respects seaworthy in fact and reasonably 
fit to carry the particular goods specified in the bill of lading. Zhe 
Prussia, 93 Fed. Rep. 837; Pacific Coast 8. S. Co. v. Bancroft- 
Whitney Co. et al., 94 Fed Rep. 180; The Nellie Floyd, 116 Fed. 
Rep. 80; Neilson v. Coal, Cement & Supply Co., 122 Fed. Rep. 617; 
The Rappahannock, 184 Fed. Rep. 291; Benner Line v. Pendleton 
et al, 217 Fed. Rep. 497. A vessel’s liability for loss or injury to 
cargo from a breach of such warranty is not affected by the Harter 
Act. See The Stanfield, 92 Fed. Rep. 663; The Agi,, 107 Fed. Rep. 
300; The Jeannie, 225 Fed. Rep. 178. The requirement of seaworthi- 
ness at the beginning of a voyage includes, not only seaworthi- 
ness in hull and equipment, but also in the stowage of the cargo. 
The Frey, 92 Fed. Rep. 667; Corsar v. J. D. Spreckels & Bros. Co., 
141 Fed. Rep. 260; and The Medea, 179 Fed. Rep. 781. It is intended 
by such seaworthy requirement that the ship shall be in-a fit state as 
to repair, equipment, crew, and in all other respects to encounter the 
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ordinary perils of the contemplated voyage. The Tjomo, 115 Fed. 
Rep. 919. And, also, that the cargo be loaded and stoved in such 
manner that it may be transported safely to its destination without 
damage or loss from the ordinary perils of the contemplated voyage. 
The Oneida, 108 Fed. Rep. 886; and Steamship Wellesley Co. v. C. A. 
Hooper & Co., 185 Fed. Rep. 733. The duty of the carrier is dis- 
charged only by the taking of precautions and the exercise of care, 
reasonably adequate for the protection of the cargo against the 
perils which are known to exist or which by the exercise of reasonable 
foresight may be anticipated. The Jean Bart, 197 Fed. Rep. 1003. 

Where a shipment of goods in the custody of a carrier is damaged 
or lost, the prima facie presumption is that such damage or loss 
is due to the fault of the carrier and the burden is upon him to 
prove that such damage or loss was due to causes for which he is 
not legally responsible. Robinson et al v. The Maggie M., 30 Fed. 
Rep. 692; The Samuel E. Spring, 29 Fed. Rep. 398; and Chicopee 
Bank v. Philadelphia Bank, 8 Wall. 650. 

In the instant matter the claimant has presented an extract of 
the log of the chief officer of the S. S. Hegira for the voyage on 
which the involved shipment of acids was carried, from which it 
appears that said ship left Locust Point, Baltimore, Md., on March 12, 
1928, and arrived at San Diego, Calif., on April 16, 1928; that during 
the night of March 27, 1928, the vessel was shipping heavy water over 
the decks and that the cases of acid stowed and lashed around main 
mast were torn adrift; and that due to “fresh gale,” “high heavy 
sea” and “heavy wind and rain squalls” five cases of the Govern- 
ment’s said acid shipment washed overboard and other cases were 
broken open and a part of their contents lost. The present record 
does not show that such weather conditions as so reported were 
unusual or extraordinary for that season of the year in that particular 
vicinity ; and it has not been shown that the cargo was properly and 
safely stowed, and that the ship was properly equipped, manned, and 
supplied for the voyage. 

In addition to the court decisions hereinabove cited, relative to 
the matters here involved, see 7'he Carib Prince, 170 U. S. 655; The 
G. R. Booth, 171 U.S. 450; The Germanic, 196 U. S. 589; The Colima, 
82 Fed. Rep. 665; The Manitoba, 104 Fed. Rep. 145; The C. W. 
Elphicke, 122 Fed. Rep. 439. In this connection see, also, 7 Comp. 
Gen., pages 86 and 370. 

As it has not been established that the carrier complied with the 
requirements imposed upon it by the law relative to the involved cargo 
and its transportation in order to be granted the relief provided by 
section 3 of the Harter Act supra, the disallowance of the claim as 
per the settlement of February 6, 1931, is sustained. 
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(A-85849) 


PERSONAL SERVICES—ARTISTS—SCULPTORS 


If administratively determined that temporary employment of artists, as 
provided in section 3510, Revised Statutes, is necessary for the purpose of 
issuing new quarter dollars in commemoration of the two hundredth 
anniversary of the birth of George Washington, as authorized by the 
act of March 4, 1931, 46 Stat. 1523, the appropriation “Salaries and 
Expenses, Mints and Assay Offices,” is available for the payment of the 
necessary compensation of the artists, or sculptors, so employed. 


Comptroller General McCarl to the Secretary of the Treasury, April 2, 1931: 
There has been received your letter of March 17, 1931, as follows: 


Under the act of March 4, 1931, the Secretary of the Treasury is authorized 
to change the design of the present quarter dollar, and the new coins are to 
be issued beginning in 1982 in connection with the bicentennial anniversary 
of the birth of George Washington. That act reads as follows: 

“That notwithstanding the provisions and limitations of section 3510 of 
the Revised Statutes, as amended, the Secretary of the Treasury is authorized 
and directed, for the purpose of commemorating the two hundredth anniversary 
of the birth of George Washington, to change the design of the 25-cent piece 
so that the portrait of George Washington shall appear on the obverse, with 
appropriate devices on the reverse, of said piece. The new coins shall be 
issued for general circulation beginning in 1932, the year of the said bicen- 
tennial anniversary.” 

This change will require the preparation of models of new designs for the 
quarter dollar and this work must be undertaken immediately in order to 
have the coins ready for the opening of thé bicentennial celebration. 

The designs of the current gold, silver, and minor coins were executed by 
sculptors outside of the mint service, and payment was made in each case 
from the contingent fund of the mint at Philadelphia, in accordance with 
section 3510 of the Revised Statutes, which reads in part as follows: 

“Sec. 3510. * * * The Director of the Mint shall have power, with the 
approval of the Secretary of the Treasury, to cause new designs or models of 
authorized emblems or devices to be prepared and adopted in the same manner 
as when new coins or devices are authorized. * * * But the Director of 
the Mint shall nevertheless have power, with the approval of the Secretary 
of the Treasury, to engage temporarily for this purpose the services of one or 
more artists, distinguished in their respective departments of art, who shall be 
paid for such service from the contingent appropriation for the mint at 
Philadelphia.” 

The contingent expenses of the mint at Philadelphia are now paid from a 
lump sum, the appropriation being designated “ Salaries and Expenses, Mints 
and Assay Offices.” All contingent expenses heretofore paid from the appro- 
priation “Contingent Expenses, Mint at Philadelphia” are now paid from 
the appropriation “ Salaries and Expenses, Mints and Assay Offices.” 

As the appropriation “Salaries and Expenses, Mints and Assay Offices ” 
includes all that was inherent in the appropriation formerly designated “ Con- 
tingent Expenses, Mint at Philadelphia,” this Department is of the opinion 
that the appropriation “Salaries and Expenses, Mints and Assay Offices” 
would be available for the payment of the cost of procuring designs for the 
new quarter dollar from outside sculptors. However, before inviting outside 
sculptors to submit designs forthe new quarter dollar, I should like to have 
your advice as to whether you concur in this view. 


The full text of section 3510, Revised Statutes, is as follows: 


The engraver shall prepare from the original dies already authorized all the 
working-dies required for use in the coinage of the several mints, and, when 
new coins or devices are authorized, shall, if required by the Director of the 
Mint, prepare the devices, models, molds, and matrices, or original dies, for 
the same; but the Director of the Mint shall nevertheless have power, with 
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the approval of the Secretary of the Treasury, to engage temporarily for this 
purpose the services of one or more artists, distinguished in their respective 
departments of art, who shall be paid for such service from the contingent 
appropriation for the Mint at Philadelphia. 

It is apparent from the provisions of this law that the work in con- 
nection with the models, molds, etc., when new coins or devices are 
authorized was to be performed by the engraver when directed by 
the Director of the Mint. The law further provides, however, that 
the director shall have power, with the approval of the Secretary 
of the Treasury, to engage temporarily for such purpose the services 
of one or more artists to be paid under the contingent appropriation 
for the mint at Philadelphia. 

It appears that up to and including the fiscal year 1928, two 
appropriations were made for each mint and assay office, one for 
salaries and the other for contingent expenses. For the fiscal year 
1929, the appropriations for the several mints and assay offices were 
consolidated into four appropriations, two for salaries and two for 
contingent expenses, the mints and assay offices being divided into 
two classes, major and minor institutions. For the fiscal years 1930 
and 1931, these four appropriations have been further consolidated 
into one to cover salaries and expenses of all mints and assay offices. 

The appropriation for 1931, as made by the act of May 15, 1930, 
46 Stat. 349, provides: 

For compensation of officers and employees of the mints at Philadelphia, 
Pennsylvania, San Francisco, California, Denver, Co'orado, Carson City, 
Nevada, and New Orleans, Louisiana, and assay offices at New York, New York, 
Boise, Idaho, Helena, Montana, Sult Lake City, Utah, and Seattle, Washington, 
and for incidental and contingent expenses, including traveling expenses, new 
machinery, and repairs, cases and enameling for medals manufactured, net 
wastage in melting and refining and in coining departments, loss on sule of 
sweeps arising from the treatment of bullion and the manufacture of coins, 
not to exceed $500 for the expenses of the annual assay commission, and not 
exceeding $1,000 in value of specimen coins and ores for the cabinet of the 
mint at Philadelphia, $1,634,480. 

There appears to be no question that this appropriation as now 
consolidated, includes the former contingent appropriation for the 
mint at Philadelphia, as contemplated and made available by section 
3510, for the payment of compensation of artists employed in con- 
nection with models, new designs, etc., incident to authorized new 
coins, and, accordingly, I have to advise that if it is determined 
administratively that temporary employment of artists, as provided 
in said section 8510, Revised Statutes, is necessary for the purpose 
of issuing the new quarter dollar, as authorized by the act of March 
4, 1931, 46 Stat. 1523, the appropriation “Salaries and Expenses, 
Mints and Assay Offices,” is available for the payment of the 
necessary compensation of the artists or sculptors so employed. 
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(A-85875) 


APPROPRIATIONS—AUTHORIZATION—MEDALS FOR AIR MAIL 
FLYERS 


When an act of Congress authorizes the accomplishment of a particular purpose 
or thing in connection with a regularly authorized service of the Government, 
an appropriation usually follows in a separate act or in some other appro- 
priation act for carrying out the authorized work. There being no specific 
appropriation for the medal of honor for air mail flyers authorized by the act 
of February 14, 1931, 46 Stat. 1110, the annual appropriation act of February 
23. 1931, 46 Stat. 1239, for incidental expenses of contract air mail service is 
available for the cost of such medals, 


Comptroller General McCarl to the Postmaster General, April 2, 1931: 

I have your letter of March 18, 1931, requesting decision whether 
the appropriation contained in the act of February 23, 1931, 46 Stat. 
1239, for the contract air mail service is available for the payment of 
necessary expenses in connection with the design, purchase, and 
award of the air mail flyer’s medal of honor authorized by the act of 
February 14, 1931, 46 Stat. 1110, to be awarded under certain condi- 
tions to air mail pilots. 

The act of February 14, 1931, provides: 


That the President is hereby authorized, under such rules and regulations 
as he may prescribe, to present, but not in the name-of Congress, an air-muil 
flyer’s medal of honor, of appropriate design, with accompanying ribbon, to any 
person who, while serving as a pilot in the air mail service since May 15, 1918, 
has distinguished, or who, after the approval of this act, distinguishes himself 
by heroism or extraordinary achievement while participating in such service: 
Provided, That no more than one air-mail flyer’s medal of honor shall be issued 
to any one person, but for each succeeding act or achievement sufficient to jus- 
tify the award of an air-mail flyer’s medal the President may award a suituble 
bar or other suitable device to he worn as he shall direct. In case an individual 
who distinguishes himself shall have died before the making of the award to 
which he may be entitled, the award may nevertheless be made and the medal 
or the bar or other device presented to such representative of the deceased as 
the President may designate, but no medal, bar, or other device hereinbefore 
authorized shall be awarded or presented to any individual whose entire service 
subsequent to the time he distinguishes himself has not been honorable. 


The act of February 23, 1931, 46 Stat. 1239, making appropriation 
for the contract air mail service provides: 


For the inland transportation of mail by aircraft, under contract as 
author'zed by law, and for the incidental expenses thereof, including not to 
exceed $30,000 for supervisory officials and clerks at air mail transfer points, 
and not to exceed $46,000 for personal services in the District of Columbia 
and incidental and travel expenses, $20,000,000, 

The act authorizing the award of the medals does not, in specific 
terms, make an appropriation therefor, and in this connection the 
Congress has expressly enjoined construing an act of Congress as 
making an appropriation unless the act shall so declare in specific 
terms. See act of July 1, 1902, 32 Stat. 560, also, act of June 30, 
1906, 34 Stat. 764. Ordinarily, an act such as the one here involved 
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authorizing the accomplishment of a particular purpose or thing 
would be followed by an appropriation made in a separate act or 
included in some other appropriation act, for carrying out the work. 
It appears that in view of the consideration by the Congress of the 
act authorizing the award of the medals and the act making annual 
appropriations for the contract air-mail service concurrently, there 
was not included in the latter act specific provision for the expenses 
of the design, purchase, and award of the medals. The appropria- 
tion act does, however, provide for incidental expenses in connection 
with the transportation of inland mail by aircraft and in view of the 
clear intendment of the Congress to make provision for some recog- 
nition of outstanding services by air-mail pilots by the award of 
medals under certain conditions, such act may be viewed as an 
authorization to include the needed amounts in the annual appropria- 
tion act and there would appear to be no need for any separate or dis- 
tinct appropriation to carry out the provisions of the said act of 
February 14, 1931, if the regular annual appropriations are suf- 
ficient therefor without creating a deficit. 

Accordingly, the expenses in connection with.the design, purchase, 
and award of medals may be regarded as incidental to the inland 
transportation of the mails by aircraft and, as such, may be paid 
from the regular appropriation for the contract air-mail service. 


(A-35995) 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR 


The appropriation made by the act of February 14, 1931, 46 Stat. 1159, for 
reconstructing and improving the underground system of distributing 
heat, etc., at Howard University, is not an appropriation for public build- 
ings within the meaning of the act of August 24, 1912, 87 Stat. 487, and, 
not being made in terms available until expended, there is no authority of 
law to set up the same on the books of the Treasury and of the General 
Accounting Office as a no-year appropriation. 


Comptroller General McCarl to the Secretary of the Treasury, April 7, 1931: 
There has been received your letter of March 26, 1931, as follows: 


There is transmitted herewith for your consideration, a communication 
dated March 14, 1931, from the Secretary of the Interior, requesting that the 
amount of $225,000, appropriated under the heading “ Howard University” in 
the Department of the Interior appropriation act for the fiscal year 1932, ap- 
proved February 14, 1931 (Public, No. 666, 7ist Congress), and established on 
the books of this department by Interior Civil Appropriation Warrant No. 
8014, dated February 14, 1931, under the title “ Reconstructing Heat, Light, and 
Power System, Howard University, 1931 and 1932,” be changed to a “ No Year” 
appropriation. This Department would appreciate an expression of your views 
in regard to the matter. 


The appropriation in question, as made by the act cited, provides: 


For reconstructing and improving the underground system of distributing 
heat, light and power at Howard University, including nonstructural improve- 
ments to land incident thereto $225,000, to be immediately available. 
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In decision 7 Comp. Gen. 619, involving an appropriation for 
the Freedmen’s Hospital, made practically in the same terms and 
for a purpose similar to the one now under consideration, it was 
said: 


1. The amount of $252,000 which is made immediately available by the ap- 
propriation is for additions, remodeling, and enlarging buildings of the hos- 
pital, installation of new elevators, etc., and is not for the construction of 
public buildings within the meaning of the act of August 24, 1912, 37 Stat. 
487. See 1 Comp. Gen. 435; id. 582; 2 Comp. Gen. 820. The amount in ques- 
tion has accordingly been placed on the books of this office and of the Treasury 
Department as a double-year appropriation for the fiscal years 1928 and 1929. 
It can not be regarded as an appropriation without year, but may be considered 
as available for the payment of expenses incurred under contracts entered 
into prior to July 1, 1929, obligating the appropriation for purposes for 
which made. 


The appropriation here under consideration appears to be one for 
public improvements rather than for a public building within the 
meaning of the act of 1912, and, accordingly, is available for the 
payment of obligations incurred from the date of the passage of the 
act in which it is contained—said appropriation being made im- 
mediately available—to June 30, 1932, and it has been properly 
established on the books of the Treasury and of this office as an 
appropriation for the fiscal years 1931 and 1932. The setting 
up of the appropriation without fiscal year limitations as requested 
by the Secretary of the Interior is not authorized. 


(A-35655) 
SATURDAY HALF HOLIDAYS—GOVERNMENT PRINTING OFFICE 


There is no provision in the act of March 3, 1931, 46 Stat. 1482, providing 
for Saturday half holiday for certain Government employees, for payment 
of additional compensation as for overtime or holiday work required on 
Saturdays in excess of four hours, but not more than eight hours, the 
regular work day of employees under the Government Printing Office who 
are paid by the hour. The hourly rate as fixed by administrative regu- 
lations for the service performed should be the basis of compensation 
payments for time on Saturday when the employee is actually on duty not 
in excess of eight hours. The regular rate lawfully prescribed for the 
particular trade or occupation of an employee while in an authorized 
nonduty status should be the basis for payment of compensation for any 
portion of the regular work day on Saturday in excess of four hours 
and not more than eight hours the employee is not required to work. 
Work required in excess of eight hours on Saturday is to be computed for 
pay purposes as overtime (not as holiday time) under existing laws 
and regulations. The same rule should control the rates of compensation 
for days on which compensatory time is granted. 

So long as the total amount of compensation shown on pay rolls from the 
Government Printing Office forwarded to the General Accounting Office 
for audit is computed in accordance with the provisions of the statute 
and the rules and principles announced thereunder, the General Account- 
ing Office will interpose no objection to the proposed system of keeping 
the administrative record for time and cost accounting, having for its 
purpose the charging of the cost of granting Saturday half holidays 
against the jobs performed on Saturday afternoons, even though, by reason 
of such system, the total number of hours shown as paid for in a particular 
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pay period may appear to be in excess of a total number of regular 
working hours in the period, there being a compensating adjustment in 
the next succeeding pay period. 


Comptroller General McCarl to the Public Printer, April 9, 1931: 


Consideration has been given to your letter of March 26, 1931, stat- 
ing as follows: 


Emergency Government printing will make it necessary for certain hourly 
employees of the United States Government Printing Office to occasionally 
work on Saturdays beyond the four hours which under the Saturday half- 
holiday law constitute a duy’s work. This will become very pronounced during 
sessions of Congress when, based on past experience, it is to be reasonably 
expected that from 1,000 to more than 2,500 will work more than four hours 
on some Saturdays; in many instances men will actually work 10, 12, or even 
more hours. 

This office is required to maintain an accurate cost system for proper charg- 
ing of work; the system is based on an individual work slip from euch employee 
on productive work. In order to maintain the proper check-up, a total of 
all these individual work slips are balanced daily with payroll records. There- 
fore, in order to simplify our record keeping and to avoid juggling of our 
cost accounts, it is proposed to pay hourly employees for any extra time work 
(up to four hours) on Saturday, less the retirement tax, and in lieu thereof 
to require such employees to take off an equal amount of time without pay 
during the following week. Should any employce be separated from the service 
prior to taking off such time, the amount paid him for extra work on Saturday 
will be adjusted in computing accrued leave due. Further, it is presumed that 
should an employee be required to work, say, 10 hours (there will be many 
such cases), the extra hours to be taken off would be 4, thus completing a normal 
or regular work day, and the 2 additional hours would be paid at overtime 
rate with no deduction for retirement because of being overtime. It is not 
considered that the intent of the Saturday half-holiday law as regards time 
off in lieu of extra work on Saturday extended beyond a normal or regular 
duy of eight hours. 

If this pay is not entered on the roll for Saturday as above proposed, but for 
the day time is taken off, the cost and pay-roll totals would be out of balance 
for both days. Aguin, extra work in Saturday half-holiday has always required 
much up-rating and down-rating because of the emergency character of pro- 
duction on that particular day. If extra working time is to be set aside 
simply as earned hours for payment on day the time is taken off, it would mean 
that, in addition to keeping a record of hours due (which of course must in 
all events be maintained) the rate for such hours must be recorded for future 
reference. This wou'd mean paying a man for equivalent time off on Monday 
at a rate which prevailed for the extra Saturday hours worked, and which 
would in many cases be at other than his regular rate. This would be very 
confusing and entail an almost prohibitive amount of clerical work. 

In accordance with the above, it is proposed to attach to the quarterly rolls 
when submitted to the General Accounting Office the following certification: 

“I certify that in cases where because of special public reasons hourly 
employees in the United States Government Printing Office have been required 
to work not to exceed 4 extra hours on any Saturday covered by this quarterly 
pay roll they have been paid for such time (less 34% retirement tax thereon) 
and that they have taken off an equal amount of time without pay during this 
quarterly period or within the week following last pay period of the quarter.” 

As pay rolls are not submitted until after administrative audit—about twenty 
days after close of quarter—ahbove certification would thus be made after full 
accomplishment of action certified to, 

If our proposed procedure herein stated may be carried out there would be 
no loss to the Government nor to the employee and the intent of a half-holiday 
accomplished, and it would be possible to coordinate in an orderly manner our 
pay rols and cost records, preventing additional clerical cost. Should it 
be required that we must enter on pay-roll records the payment as of day 
taken off rather than as of day worked, it would, presuming it would be at all 
practical where so large a number of emp’oyees and varying rates are involved, 
require a material increase in clerical help during sessions of Congress, which 
would in turn further increase the cost of printing to departments and bureaus. 
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In view of the approaching last pay period of the quarter, your early con- 
sideration will be greatly appreciuted. 


The statute provides, in part, as follows: 
* * * four hours, exclusive of time for luncheon, shall constitute a day’s 
work on Saturdays throughout the year, with puy or euruings for the day the 
same as on other days when full time is worked, * * *; Provided, That in 
all cases where for special public reasons, to be determined by the head of the 
department or establishment having supervision or control of such employees, 
the services of such employees can not be spared, such employees shull be 
entitled to an equal shortening of the workday on some other day; * * *. 

There is no provision in the statute for payment of additional 
compensation as for overtime or holidays for work required on 
Saturdays in excess of four hours, but not more than eight hours, 
the regular work day of employees under the Government Printing 
Office who are paid by the hour. The statute authorizes only the 
granting of compensatory time for work required on Saturdays in 
excess of four hours and not more than eight hours. Neither is 
there any authority in the statute for requiring an employee to take 
time off without pay. 

Employees who are required to work on a Saturday more than 
four but not in excess of eight hours are entitled under the law to 
pay for a total of eight hours only. The hourly rate as fixed by 
administrative regulations for the service performed should be the 
basis of compensation payments for time on Saturday when the 
employee is actually on duty not in excess of eight hours. The 
regular rate lawfully prescribed for the particular trade or occupa- 
tion of an employee while in an authorized nonduty status, should 
be the basis for payment of compensation for any portion of the 
regular work day on Saturday in excess of four hours and not more 
than eight hours the employee is not required to work. Work 
required in excess of eight hours on Saturday is to be computed for 
pay purposes as overtime (not as holiday time) under existing laws 
and regulations. 

The same rules should control the rates of compensation for days 
on which compensatory time is granted. 

The pay rolls as submitted to this office show the total number of 
hours paid for during the pay period, but do not show the number 
of hours worked on each or any day during the pay period. So 
long as the total amount shown on the pay rolls as paid to the em- 
ployees is in accordance with what the employees would be entitled 
to under the rules and principles hereinbefore stated, this office will 
interpose no objection to the proposed system of keeping the admin- 
istrative record for time and cost accounting purposes, even though, 
by reason of such system, the total number of hours shown as paid 
for in a particular pay period may appear to be in excess of the 
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total number of regular working hours in the period, there being 
a compensating adjustment in the next succeeding pay period. 
The wording of the administrative certificate to be placed on the 
pay rolls should not make it appear, as the one proposed, that the 
employees were actually paid additional compensation for work re- 
quired on Saturday afternoons, or that they were required to take 
any time off without pay, which would be contrary to law. Ac- 
cordingly, the certificate should be made to read as follows: 


I certify that in cases where because of special public reasons hourly ein- 
ployees in the United States Government Printing Office have been required 
to work more than four but not to exceed eight hours on any Saturday 
covered by this quarterly pay roll, they have had an equal amount of time off 
on some following day within this quarterly period or within the week follow- 
ing same and that any extra time credited in computing the total amount of 
compensation paid (less 344% retirement tax thereon) in any pay period 
by reason of more than four hours being worked on Saturday has been adjusted 
by a corresponding reduction of total time for the succeeding pay period in 
which the compensatory time was taken. 
















































(A-35680) 


COMPENSATION — CENSUS EMPLOYEES — SALARY STATUS UPON 
RETRANSFER TO THE PERMANENT ROLL 


Census employees are not entitled, as a matter of statutory right, upon 
retransfer from the temporary to the permanent roll, to the increase 
in compensation to which they would have been entitled under the terms 
of the Brookhart Salary Act had they remained on the permanent roll, 
but the administrative office may, within available appropriations, restore 
such employees to the same salary status on the permanent roll to which 
they would have been entitled by virtue of the Brookhart Salary Act, or re- 
allocation of permanent positions to a higher grade, had they remained on 
the permanent roll, notwithstanding the average provision which will be 
considered as not applicable to prevent such adjustments in order to 
carry out the spirit and intent of the census act. If such action would 
violate the average provision, census employees may not be granted admin- 
istrative promotions within their grades on the permanent roll, upon 
their retransfer from the temporary roll, that they would have received 
had they remained on the permanent roll. 








Comptroller General McCarl to the Secretary of Commerce, April 9, 1931: 


Consideration has been given to your letter of March 4, 1931, as 
follows: 





Pursuant to the provisions of the act of June 18, 1929, (46 Stat. 21) a number 
of permanent employees of the Census Bureau of this department were trans- 
ferred to and are now serving under temporary appointment on fifteenth decen- 
nial census work. Due to the completion of certain lines of work prior to De- 
cember 31, 1932, it will be necessary from time to time to retransfer to the 
permanent roll certain of these permanent employees. These employees as a 
general rule have been receiving higher salaries in their temporary assignments 
than in their former permanent positions. In your letter of July 5, 1929, it 
was stated they may be retransferred to their former permanent positions at 
the same salaries they were receiving immediately preceding the transfer to 
the temporary roll. 

The department feels that these employees should not by reason of these 
temporary assignments be deprived of the normal increases which they would 
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have received as the result of legislation or administrative action had they 
remained in their permanent positions, 

For the information and guidance of the department in returning these 
employees to their permanent positions your decision is respectfully requested 
on the following questions: 

1. May a permanent employee on the temporary roll who would have been 
entitled to increase of pay under the Brookhart Salary Act, if he had remained 
on the permanent roll, have the benefit of such increase on his retransfer to 
the permanent roli, if appropriations are available? 

2. If the position held by the employee at the time he was transferred from 
the permanent to the temporary roll has in the meantime been allocated to a 
higher grade which carried an increase of pay, may he be retransferred to the 
new grade and have the benefit of such salary increase? 

3. At the time of transfer to the temporary roll an employee was in Grade 
4, receiving a salary of $2,040 per annum. His present salary on the tempo- 
rary roll is $2,300. On retransfer to the permanent roll may he receive the 
maximum salary of Grade 4, $2,160, even though it results in increasing the 
average salary in such grade beyond the average salary fixed for the grade, 
or must he return to the permanent roll at a salary of $2,040? 

4. If it is certified administratively that an employee would have been ad- 
vanced to a higher salary step within his grade if he had remained on the 
permanent roll, may he be reappointed at such higher salary rate on his 
retransfer to the permanent roll, if appropriations are available? 


Section 3 of the census act of June 18, 1929, 46 Stat. 21, contains 
the following proviso: 


* * * Provided, That census employees who may be transferred to any 
such temporary positions shall not lose their permanent civil-service status 
by reason of such transfer: * * * 


In decision of July 5, 1929, A-27801, question (3) was quoted 
from your submission of June 28, 1929, and answered, as follows: 


“ (3) Would the permanent employees of the bureau who might be transferred 
temporarily to the decennial census roll have to be reappointed on January 1, 
1988, at the minimum salary of their former classification grades?” 


* % * od x a * 


Question 3 is not entirely free from doubt as the provision in the census act 
quoted in your submission only specifically saves to transferred employees 
“their permanent civil-service status.” However, taking the act as a whole 
the intent of the Congress appears to be to make experienced employees readily 
available for census work and that such employees should not suffer any 
detriment by reason thereof. Accordingly, I have to advise that employees 
transferred to the temporary census force, upon termination of the need for 
for their services on such force, may, in the absence of any intervening legis- 
lation with respect thereto, be restored to the permanent positions formerly 
held by them if then vacant and be paid at the same salary rate received 
immediately prior to their transfer to the temporary census force. The 
decisions in 4 Comp. Gen. 1030; 5 id. 302; 6 id. 455, are not considered appli- 
cable to the present situation. 


In decision of October 1, 1930, 10 Comp. Gen. 145, 149, holding 
that permanent employees who were on the temporary roll under 
the Bureau of the Census were not entitled to automatic increase in 
compensation under the terms of the Brookhart Salary Act, it was 
stated : 

* * ¥* The proviso in the census statute saves to the employees transferred 
to the temporary forces their “ permanent civil-service status” and under the 


decision last above quoted there is saved only the rate of compensation “ re- 
ceived immediately prior to their transfer to the temporary census force” 
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and not any increase that may be authorized to other employees by intervening 
legislation. But, however this may be, there is not now involved the question 
as to the maximum rate of compensation which may be paid these employees 
upon their return to the permanent roll 

Accordingly, it must be held generally that census employees are 
not entitled, as a matter of statutory right, upon retransfer from the 
temporary to the permanent roll, to the increases in compensation 
which would have been granted to them under the terms of the 
Brookhart Salary Act had they remained on the permanent roll. 
That is, a deficiency may not be incurred to grant such increases, 
nor would the employees have a claim for the amount thereof. 

However, it clearly appears that it was not the spirit and intent 
of the statute that employees having a permanent civil-service 
status should suffer a loss in their permanent status by reason of 
service on the temporary roll during the peak of the census. It 
would seem to be legal and proper, within available appropriations, 
to restore such employees to the same salary status on the permanent 
roll that they would have been entitled’to by virtue of the Brook- 
hart Salary Act, or reallocation of permanent position to a higher 
grade, had they remained on the permanent roll, notwithstanding 
the average provision which will be considered as not applicable to 
prevent such adjustments in order to carry out the spirit and in- 
tent of the census act. 

Questions 1 and 2 are answered in the affirmative. 

Referring to question 3, assuming the transfer to the temporary 
roll was made on or after July 1, 1928, and prior to July 3, 1930, 
when the employee was receiving $2,040 per annum on the perma- 
nent roll, which was then the next to the highest salary rate prescribed 
by the Welch Act for Grade CAF 4, the salary rate on retransfer 
to the permanent roll may not exceed $2,100 per annum—the rate to 
which the employee would have been entitled under the Brookhart 
Salary Act—if payment of the maximum rate of $2,160 per annum 
would cause the proper average of the grade to be exceeded. 

Question 4 is answered in the affirmative provided the payment 
of the higher salary rate would not cause the proper average of the 
grade to be exceeded, and in the negative if payment of the higher 
salary rate would cause the proper average for the grade to be ex- 
ceeded. As administrative promotions retroactively approved may 
not be recognized, there will be considered as saved the employees 
within available appropriations without regard to the average pro- 
vision, only increases in compensation authorized by law either under 
the terms of the Brookhart Salary Act or on the basis of realloca-~ 
tions to higher grades made under the general terms of the classi- 
fication act. 
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(A-86055) 


CONTRACTS—PUBLIC BUILDINGS—PREVAILING WAGE STIPULA- 
TION 


The act of March 3, 1931, 46 Stat. 1494, requiring every contract for the con- 
struction, alteration and/or repair of public buildings in excess of $5,000 
in amount to contain a stipulation that the contractor or any subcontractor 
on the public buildings shall pay their laborers and mechanics not less 
than the prevailing rate of wages for work of a similar nature in the city, 
town, village, or other civil subdivision of the State or District of Columbia 
in which the public buildings are located, is applicable to such public 
buildings even though of a temporary character for use in connection 
with the construction of a project or work other than a public building. 


Comptroller General McCarl to the Secretary of the Interior, April 10, 1931: 


There has been received your submission of March 28, 1931, as 
follows: 


Reference is made to the act of March 3, 1931, Public 798, 7ist Congress, 
Sec. 1 of which is quoted in part below, with underlining supplied: 

“That every contract in excess of $5,000 in amount, to which the United 
States or the District of Columbia is a party, which requires or involves the 
employment of laborers or mechanics in the construction, alteration, and/or 
repair of any public buildings of the United States or the District of Columbia 
within the geographical! limits of the States of the Union or the District of 
Columbia, shall coutain a provision to the effect that the rate of wage for all 
laborers and mechanics employed by the contractor or any subcontractor on the 
public buildings covered by the contract shall be not less than the prevailing 
rate of wages for work of a Similar nature in the cijy, town, village, or other 
civil division of the State in which the public buildings are located, or in the 
District of Columbia if the public buildings are located there. * * 

In the debates in the House when this act was under ee ai’ its 
author in the House, Mr. Bacon, stated that. it does not apply to river and 
harbor work or road construction, and it is assumed that the quoted expression 
“public buildings” would not include the construction of dams, reservoirs, 
canuls, laterals and drainage ditches, as authorized by the act of June 17, 1902, 
82 Stat. 388, and amendments. However, in connection with the construction 
of Hoover Dam and appurtenant works, as authorized by the Boulder Canyon 
project act of December 21, 1928, 45 Stat. 1057, sec. 14 of which makes applica- 
ble the reclumation laws, except as otherwise therein provided, it will be 
necessary because of the isolated territory involved and the complete absence 
of housing facilities, to erect various buildings for administration and other 
purposes for use during the construction period and the question has arisen as 
to whether the act numed would be applicable to buildings of this character. 

Such buildings would not be of the permanent type usual in the case of 
public buildings of the United States designed for permanent occupancy and 
for the transaction of permanent Government business, but would be of the 
temporary type erected for occupancy during the construction period of the 
dam. The buildings proposed will probably include an administration building, 
two stories, 10,000 square feet floor area; dormitory, one story, 20 rooms 
and lobby, with 7,000 square feet floor area; garage with space for about 30 
automobiles and trucks; and approximately sixty 3, 4, 5, 6, and 7 room houses 
for Government employees. 

Your opinion is respectfully requested as to whether the act of March 3, 
1931, supra, is applicable to buildings of the character described. 


Whether a public building be of a permanent or a temporary 
character, it is none the less a public building, 6 Comp. Gen. 619, and 
if the contract for the buildings referred to in your letter is to be 
in excess of $5,000 in amount, your question is answered in the 
affirmative. 
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(A-35949) 
CONTRACTS—ADJUSTMENT OF FREIGHT CHARGES 


Where a contract provides that the material is to be delivered at a point taking 
a specified rate to destination and a part of the shipment is made from a 
point other than that named in the contract for which shipment there is a 
lesser rate to destination, the freight rates are to be adjusted on the basis 
of the total shipments under the contract and not on the basis of each sep- 
arate shipment under the contract. 


Decision by Comptroller General McCarl, April 13, 1931: 

The Niedermeyer-Martin Lumber Co. requested March 5, 1931, 
review of settlement No. 0169505 (2), dated February 20, 1931, 
wherein was disallowed its claim under contract No. 16663, dated 
March 4, 1930, for items of $1.33, $2.82, and $3.96, representing 
amounts deducted on account of freight adjustments. There was 
disallowed also claim for items of 25 cents and $19.18 deducted as 
discounts in making payment for lumber delivered under the con- 
tract, but the request for review apparently concedes that the disal- 
lowance of the claim for these items was proper. 

The contract of March 4, 1930, which was on Standard Form No. 
32, Standard Government Form of Supply Contract, was for the 
delivery of 440,000 board feet of No. 2, common, air or shipping 
dry, spruce lumber of various dimensions, f. o. b. points taking no 
greater freight rates to the navy yard, Washington, D. C., than 
Tillamook, Oreg., for an aggregate of $8,460. There was made a 
part of the contract the advertisement for proposals, which requested 
alternate bids, as follows: 

Bid A: To be delivered, all transportation charges paid, to the supply 
officer, navy yard, Washington, D. C., one-half of each item not later than 
May 1, 1930, and the remainder of each item not later than July 1, 1930. 

Bid B: To be delivered f. o. b. cars or on wharf —~-~----~-_ , one-half of 


each item not later than April 1, 1930, and ‘the remainder of each item not 
later than June 1, 1930. 


Under bid B bidders must state the exact shipping point of the material 
they propose to furnish and it is agreed that a change will be made only on 
the condition that any additional transportation charges payable by the 
Government shall be charged to the contractor’s account and the amount 
involved deducted from payments otherwise due under the contract. Con- 
tractors are not entitled to a credit for any saving in transportation costs. 

The contractor made its proposal on the basis of bid B, insert- 
ing in the blank space the phrase “ points taking no greater freight 
rates than Tillamook, Oreg.” An examination of the record dis- 
closes that 471,600 pounds of the lumber were shipped from Reeds- 
port, Oreg., via rail to the navy yard and that 445,100 pounds of 
lumber were shipped from Reedsport via rail to Mare Island, Calif., 
for transshipment via water to the navy yard, Washington, D. C. 
A tabulated statement of these shipments, showing the rate paid 
by the Government from Reedsport on the rail shipments to the 


navy yard, and the rates that would have been paid had the ship- 
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ments moved from Tillamook, Oreg., as well as the charges paid on 
the lumber shipped from Reedsport to Mare Island, and the charges 
that would have been paid if the lumber had been shipped from 
Tillamook, is as follows: 


From Reedsport, Oreg., direct to Washington, via all-rail route 


Rate and charges 


| Reedsport Tillamook 
64.127 cents | 66.581 cents 


$480. 31 $498. 69 
412. 98 428. 78 
457. 48 474. 99 
434. 01 450. 62 
362. 83 376. 72 
494. 16 513. 07 
382. 45 397. 09 


3, 024. 22 
DROS. ois on awe olden dtnniad enon eae 


8, 139. 96 | 3, 139. 96 


From Reedsport, Oreg., to Mare Island, Calif., via rail for transshipment to the 
navy yard, Washington, D. C., presumably by Army transport 


Raté and charges 


Reedsport | Tillamook 
22.569 cents | 22.39 cents 


$166. 24 $164. 92 

716368 166. 02 164. 70 
165. 93 164. 61 

158. 39 157. 13 

716369 | 178. 30 176. 88 
169. 67 | 168. 33 


| 
445,100 | 1,004. 55 | 996. 57 
pee bre none Ss eee | 7. 98 


1, 004. 55 | 1, 004. 55 


pO eee 


This tabulation shows that taking the total for the shipments as 
made on the three bills of lading going to Washington via the all-rail 
route, the difference in charges amounts to $115.74 in favor of Reeds- 
port whence the lumber was actually shipped, and on the three bills 
of lading going to Washington via Mare Island, the difference in 
freight charges amounts to $7.98, in favor of Tillamook. That is to 
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say, the Government made a net saving of $107.76 in freight charges 
because of the fact that the contractor made the shipments from 
Reedsport rather than from Tillamook. It will be noted that the 
Government actually deducted a total of $8.11 as excess freight 
charges on the shipments moving from Reedsport to Mare Island 
rather than $7.98 but this deduction was due to a slight discrepancy 
in recorded weights of the lumber. 

The deduction was made on the basis that each shipment of lum- 
ber required the adjustment of freight charges on the basis of the 
difference in rates between points taking the f. o. b. Tillamook rate 
to destination, while the contractor contends that the adjustment 
should be made on the basis of the entire contract quantity delivered. 

There is nothing in the above quoted provisions of the contract 
specifications which would authorize or justify an adjustment of the 
freight charges on the basis of each separate shipment. The contract 
is an entity and while some deliveries might have taken a greater 
freight rate than the Tillamook rate to destination, others might— 
as they did here—take a lesser freight rate. There is nothing in the 
contract which would justify charging the contractor with the excess 
rates on some of the shipments and not crediting it with the lesser 
rate on other shipments for the purpose of determining whether the 
contractor should be charged with excess freight rates paid on the 
contract quantity of lumber. The contractor is not entitled, under 
the terms of the contract, to any saving in freight rates but it is not 
chargeable with any excess freight rates paid unless the freight rates 
on the total shipments under the contract exceed the charges that 
would have been paid had all of the lumber been delivered at the 
point taking the contract f. o. b. rate to destination. 

It results that the excess freight charges of $8.11 were improperly 
deducted and will be certified for payment to the contractor. 






(A-36097) 


SATURDAY HALF HOLIDAYS—SUBSTITUTE EMPLOYEES—LENGTH 
OF COMPENSATORY TIME 


The provisions of the act of March 3, 1931, 46 Stat. 1482, providing Saturday 
half holidays for certain Government employees, are not applicable to sub- 
stitute employees hired with compensation by the hour fur the hours actu- 
oly worked to periorm the duties of regular employees during authorized 
absences, 

Compensatory time authorized by the act of March 8, 1931, 46 Stat. 1482, in 

lieu of time on duty reyuived during the Saturday half holidays provided 

by the stutute, may not exceed three hours for employees whose regular 
working duy is seven bours, and four hours fur employees whose regular 
working day is eight hours, for each Saturday on which work is required 
in excess of four hours, even though the employees may be required to 
work on Suturday in excess of seven or eight hours, respectively. 
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Comptroller General McCarl to the Secretary of the Treasury, April 14, 1931: 


Consideration has been given your letter of March 31, 1931, as 
follows: 


The act of March 3, 1931, provides in part as follows: 

“That on and after the eifective date of this act four hours, exclusive of 
time for luncheon, shall constitute a day’s work on Saturdays throughout 
the year with pay or earnings for the day the same as on other days when 
full time is worked, for all civil employees of the Federal Government and 
the District of Columbia, exclusive of employees of the Postal Service, em- 
ployees of the Panuma Canal on the Isthmus, and employees of the Interior 
Department in the field, whether on the hourly, per diem, annum, piecework, 
or other basis: Provided, That in all cases where for special public reasons, to 
be determined by the head of the department or establishment having super- 
vision or contro! of such employees, the services of such employees, can not 
be spared, such employee shall be entitled to an equal shortening of the work- 
day on some other day: Provided further, That the provisions of this act shall 
not deprive employees of any leave or holidays with pay to which they may 
now be entitled under existing laws.” 

It will be appreciated if you will advise me whether this act is applicable to 
relief telephone operators und other substitute employees in the custodian 
service of this department who are appvinted in accordance with the civil- 
service rules, and with the understanding that they shall be compensated only 
for services actually rendered during the absence of a regular employee. 

If it is held that these employees ure entitied to the benefits of the legis- 
lation referred to, then your decision on the following will be appreciated : 

If a retief telephone operator or other substitute employee is required, 
under the exigencies of the service, to render service in excess of four hours 
on Saturdays, how should such employees be compensated for service rendered 
in excess of the four hours when they are .not requived to aguin report for 
duty until their services are needed by reason of the absence of a regular 
employee? 

At times the department appoints temporary employees to serve for short 
periods, such as a few days and up to sixty days, for the purpuse of aliuw- 
ing regular employees leave with puy, because of the necessity of the opera- 
tion of buildings where only one or two employees are ussigued. Should 
the service of such temporary employees be limited to four hours on Saturday, 
or, in the event more than four hours of service is required of them, should 
they be compensated for the number of hours in excess of four rendered, 
and if so, how should they be granted such compensatory time, especially 
when the period of employment might terminate with the Saturday? 

In your decision addressed to the Public Printer on March 7, 1931 (A-35655), 
it is stated: 

“Where for such special. public reasons employees are required to work 
more thun four hours on any Saturday, the provisions in the act for com- 
pensatory time, quoted in your letter, is mandatory and requires ‘an equal 
shortening of the workday on same other day,’ that is, that the employee's 
regulur working time on some other day be reduced, without loss of puy or 
leave time, by a period exactly equal to the time such employee was required 
to work in excess of four hours on the Saturday.” 

Is the department to understand that if for. special public reasons it is 
necessury for an employee to render five hours of service in excess of four 
on Suturday, the empioyee is entitled to compensatory time of five hours on 
some other day, or should the compensatory time be limited to the difference 
between the number of hours served and the number of hours which would 
ordinarily constitute a working day, that is, seven in the case of administrative 
personnel ani eight in the case of laborers and mechanical employees in the 
custudiun service? 


In decision of April 1, 1931, A-35946, 10 Comp. Gen. 445, addressed 
to the Secretary of Agriculture, it was held: 


* * * T am constrained to hold that there could have been no intent 
to include employees hired during an emergency with compensation by the 
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hour for the hours actually worked, solely for such emergency work as fire 
fighting, and other similar emergency work, the very nature of which would 
permit of no delay, nor the fixing of hours of labor, for the performance 


thereof. * * 

The same may be said as to employees hired solely as substitutes 
to perform the duties of regular employees, during their absence, 
with compensation by the hour for the hours actually worked. 
It would be an anomaly to hold that employees hired by the hour 
as substitutes in order that regular employees might be granted time 
off on Saturday afternoon, or other absence with pay authorized 
by law, should also be granted the benefits of the act of March 8, 
1931, granting Saturday half holidays. Accordingly, your first ques- 
tion is answered in the negative. 

Your second question is answered by stating that the conmpensa- 
tory time authorized by the statute may not exceed three hours for 
employees whose regular work day is seven hours, and four hours 
for employees whose regular work day is eight hours, for each Satur- 
day on which work is required in excess of four hours, even though 
the employees may be required to work on Saturday in excess of 
seven or eight hours, respectively. 


(A-36081) 
CONTRACTS—DISCOUNTS—LUMBER 





Where a Government contract for lumber provides that certain discounts from 
submitted bid prices would be allowed for prompt payments, as therein 
stated, and it is shown that payment of the contract price, less specified 
discount, has been made to the contractor for quantities of lumber delivered 
and accepted, and that such payment was made within the discount 
period specified in the contract after a correct invoice or voucher was 
submitted by the contractor, the Government was entitled to the discount 
provided by the contract on payments for supplies furnished thereunder. 


Decision by Comptroller General McCarl, April 15, 1931: 

Priest Lumber Co. (Inc.), applied March 21, 1931, for review of 
settlement of March 14, 1931, by which was disallowed its claim for 
$23.08, a balance alleged to be due under its Navy Department con- 
tract NOs—17948, dated June 28, 1930, for quantities of ash lumber 
delivered to the United States navy yard at Charleston, S. C., in 
November, 1930, that being the amount deducted from the contract 
price to cover the discount alleged to be due the Government on 
account of prompt payment for such lumber. 

In its application for review, the contractor stated: 

First, we call your attention to the fact that the shipment was made subject 
to 2% cash discount if paid with'n 10 days from date of delivery. Delivery 
was made on November 22nd, 1930, therefore, settlement was due us on 


December 2nd, 1930, in order for the Government to avuil itself of the cash 
discount. 


Our invoices were not returned until December 6th—four days after the 
discount period had lapsed. 
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Second, we call your attention to the fact that there was no justification for 
returning these invoices for correction, in view of the fact that the difference in 
amount was less than $1.00, and such a slight difference should either have been 
overlooked or deduction made in the settlement without consuming the time 
for returning invoices for correction, and thereby arbitrarily extending the 
discount period ten days. 

Under the provisions of the contract the contractor agreed, for 
and in consideration of the stipulated prices, to deliver to the supply 
officer of the United States navy yard, Charleston, S. C., all trans- 
portation charges paid, within 30 days after date of contract of the 
- Government’s order therefor, the approximate quantities of white 
ash lumber (designated as class 1165), 6 inches and up wide and 8 to 
16 feet long, as follows: 5,000 B. M. feet, 1 inch thick, 5,000 B. M. 
feet, 114 inches thick, and 5,000 B. M. feet 2 inches thick. The 
agreed prices for said lumber, as fixed by the contract, based upon 
the contractor’s bid, were as follows: $74 per M feet for lumber 
1 inch thick, less discount of 2 per cent 10 days, and 1 per cent 20 
days; $95 per M feet for lumber 11% inches thick, less discount of 
2 per cent 10 days, and 1 per cent 20 days; and $98 per M feet for 
lumber 2 inches thick, less discount of 2 per cent 10 days, and 1 per 
cent 20 days. 

It appears that in November, 1930, quantities of white ash lumber 
were ordered under the contract, and that on November 24, 1930, 
the contractor delivered required quantities of said lumber to the 
supply officer of the United States navy yard, Charleston, S.C. The 
contract prices for such deliveries, without discount, were as 
follows: 

3,682 B. M. feet white ash lumber, at $74 per M_-_--_--_-______-____ $285. 79 


3,733 B. M. feet white ash lumber, at 95 per M__.-._--_-__-__ i ae 
5,216 B. M. feet white ash lumber, at 98 per M_--...-..-----_---_.. 511.17 


Total contract price, without any discount___...__._.._.____ te he 


The record shows that the contractor was paid for the quantities 
of lumber so delivered, on voucher No. 32562, the sum of $1,128.57, 
by check of the Treasurer of the United States No. 102425, dated 
December 23, 1930, the sum of $23.03 having been deducted from 
the above-mentioned total contract price to cover the 2 per cent dis- 
count alleged to be due the Government for prompt payment, in 
accordance with the terms of the contract. 

Article 8 of the contract provided: 

Payments.—The contractor shall be paid, upon the submission of properly 
certified invoices or vouchers, the prices stipulated herein for articles delivered 


and accepted or services rendered, less deductions, if any, as herein pro- 
vided %.*, @, 


The schedule No. 3436, made a part of the contract, provided: 


Discount.—Subject to the conditions specified in bid, discount will be allowed 
for payment within calendar days as follows: 
Within 10 days, 2%; within 20 days, 1%. 


78175°—31——31 
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The conditions specified in the claimant’s bid, which was sub- 
mitted on the standard Government form of bid No. 31, contained 
the following provision relative to said discount to be allowed: 

Discount will be allowed for prompt payment as stated in the schedules. 

(Time will be computed * * * from date of delivery at destination or 
port of embarkation when final inspection and acceptance are at those points, 
or from date correct bill or voucher properly certified by the contractor is 
received if the latter date is later than the date of delivery.) 

Thus, it appears that under the terms of the contract the Govern- 
ment was entitled to a 2 per cent discount from the stipulated bid | 
prices of $74, $95, and $98 per M. feet for the three kinds of white 
ash lumber delivered November 24, 1930, if payment for said lumber 
was made within 10 days from the date of the Government’s receipt 
of the correct invoice, bill, or voucher therefor, properly certified by 
the contractor, if such date was later than the date of delivery of 
the lumber. The evidence shows that the shipment of lumber was 
delivered to and accepted by the Government on November 24, 1930; 
that contractor’s original invoice therefor, dated November 20, 1930, 
having been found by the contracting officer to be incorrect was 
returned to the contractor for correction on December 6, 1930; that 
contractor resubmitted said original invoice, not corrected, and again 
same was returned to the contractor for correction on December 12, 
1930; that a correct invoice of the said shipment, properly certified 
by the contractor, was thereafter submitted and same was received 
by the contracting officer on December 15, 1930; and that payment 
for the lumber furnished was made to the contractor by check dated 
December 23, 1930, for $1,128.57, which said check appears to have 
been received by contractor on December 24, 1930. 

Inasmuch as the payment for the lumber delivered by contractor 
on November 24, 1930, appears to have been made within 10 days 
from the date the contractor’s correct invoice therefor was received 
by the contracting officer, the deduction of the 2 per cent discount 
from said contract price, as above shown, appears to have been in 
accordance with the terms of the contract, and, therefore, legal and 
proper. 

The responsibility for promptly furnishing correct invoice, or bill, 
for deliveries under the contract was that of the contractor, and 
its contention that the errors in the original invoice did not justify 
an extension of the discount period is not tenable, in view of the 
terms of the contract with reference to discounts, as above shown. 
See 9 Comp. Gen. 161. 

Relative to contractor’s contention that the 2 per cent discount 
was improperly charged because the payment was not made within 
10 days from the date of delivery, there would appear to be no 
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merit in such contention, in view of the terms of the contract as 
to the allowance of discounts for prompt payment, as above stated. 

Accordingly, upon review, the disallowance of the claim must be, 
and is, sustained. 


(A-36090) 
SUBSISTENCE—HEADQUARTERS 


The authority to designate the post of duty of an employee includes only the 
authority to fix the place at which the employee actually establishes offi- 
cial headquarters. The designation of any other place for the purpose of 
giving him a subsistence allowance or a per diem in lieu thereof does 
not entitle him thereto when absent from his actual official headquarters. 


Decision by Comptroller General McCarl, April 15, 1931: 

Henry Simmons, special disbursing agent, Lighthouse Service, 
Department of Commerce, by letter of February 14, 1931, requested 
review of settlement F-21529-C, dated December 5, 1930, whereby 
credit was disallowed for payments aggregating $93.75, $87.50, $65, 
and $40 on vouchers 3734, 4211, 4718, and 4849, respectively, of his 
accounts for the quarter ended March 31, 1930, to Ray I. Hess, assist- 
ant engineer, for per diem in lieu of subsistence, while at Salt Lake 
City, during the period from December 14, 1929, to March 10, 1930. 

The records show that by letter addressed to Mr. Hess at Los An- 
geles, Calif., on March 21, 1928, by the Commissioner of Lighthouses, 
he was authorized to travel from “ Los Angeles, Calif., to Salt Lake 
City, Utah, and intermediate points as found necessary and thence 
to Washington, D. C.,” for the purpose of assisting in the survey of 
intermediate landing fields on airways, such travel to begin on 
March 21, 1928. He was further authorized to hire stenographers, 
labor, and automobiles, when necessary, to purchase necessary gaso- 
line, oil, maps, and equipment, and to receive a per diem of $4 in lieu 
of actual necessary subsistence expenses. 

The expense account of Mr. Hess covering the period from March 
21 to April 9, 1928, voucher 1825, settlement K~34850-C, bears the 
statement that he entered on duty in Los Angeles at 8 a. m. on March 
21, 1928. His expense account for the period March 22, 1928, to 
April 22, 1928, voucher 1992, shows that he left Los Angeles at 8 
a. m. on March 22, 1928, by official automobile, sending his trunk by 
express to Salt Lake City. He arrived on April 3, 1928, in Salt 
Lake City, which point thereafter became his post of duty and the 
place from which he operated. His expense accounts for the period 
from April 3, 1928, to May 12, 1930, cover per diems in lieu of sub- 
sistence while in and away from Salt Lake City, together with 
expenses of transportation, supplies, and services of third persons, 
incident to surveying trips made to near-by points. After each such 
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trip he returned to Salt Lake City, where he frequently employed 
a stenographer for a few days thereafter, presumably in connection 
with the preparation of reports of his field surveys, and where he 
performed miscellaneous office work. See particularly vouchers 5050 
and 5318, settlement K-53264—C. 

On March 21, 1929, a supplemental travel order was issued by 
Airways Engineer J. P. Worthington, approved by the Acting 
Commissioner of Lighthouses, and addressed to Mr. Hess at Salt Lake 
City, by which his per diem in lieu of subsistence was increased to $5, 
and he was authorized to travel from Salt Lake City to certain speci- 
fied points and return, and was given general authority therein to 
travel to such “ intermediate points as found practicable and neces- 
sary, and return to Salt Lake City, Utah.” Subsequent general travel 
orders, issued on June 20, 1929, September 17, 1929, and January 
23, 1930, each authorized travel from Salt Lake City and return 
thereto. 

Although his expense accounts for the period from March 21, 
1928, the date of his entry on duty, to May 12, 1930, show Washing- 
ton, D. C., as his official headquarters, it appears that at no time 
during such period was he in Washington, and, from the travel 
orders issued to him, it is clear that it was not contemplated that 
he perform any duties in Washington. It is noted, furthermore, 
that the information required by General Regulations No. 36, 
Supplemental No. 1, 6 Comp. Gen. 876, to be supplied on all vouchers 
as‘to the approximate date of the return to his official headquarters 
of an employee whose duty at a particular place is prolonged beyond 
a period of 30 days, which information is essential in order that this 
office may be in possession of facts by which it may be determined 
whether the place at which the employee claims subsistence allow- 
ance is in fact a temporary duty station, was not supplied as 
required. See paragraph 48 (a) and Appendix VI of the Standard- 
ized Government Travel Regulations. 

With the exception of the days on which he is shown to have been 
on annual leave, Mr. Hess claimed and was paid a per diem in lieu 
of subsistence for the entire period from the date he entered the 
service, on March 21, 1928, to May 12, 1930. Credit for per diem 
aggregating $286.25, paid to him while he was in Salt Lake City 
during the period from December 14, 1929, to March 10, 1930, was 
disallowed on the ground that such point was, in fact, his regular 
post of duty, at which place, under the law and regulations, as 
construed by numerous decisions of this office, he was not entitled 
to a subsistence allowance. See 5 Comp. Gen. 400 and par. 46 of 
the Standardized Government Travel Regulations. 
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The request for review of the disallowances in question is based 
upon the following statement by the Bureau of Lighthouses trans- 
mitted to this office on November 29, 1930, by the Acting Commis- 
sioner of Lighthouses: 

During the period covered by vouchers 3734, 4211, 4718, and 4849, Mr. Hess 
was employed by this office and on field status. His base of operations was 
considered as Washington, D. C. Each of the travel orders on which this work 
was performed, should have stated that they were supplementary to previous 
orders, and indicating only change in itinerary. Salt Luke City office wus not 
considered in the nature of a base. It merely happened to be the point of 
intersection of severul airways on which Mr. Hess was assigned for the survey 
and conditioning of intermediate fields. 

Mr. Hess is entitled to a per diem allowance of $5, for period covered by 
these travel orders. 

It has been repeatedly and consistently held by former Comp- 
trollers of the Treasury and by this office that the authority to deter- 
mine and designate the post of duty of an officer or employee of the 
Government includes only the authority to fix the place at which 
the employee should actually establish official headquarters, and 
from which he should in fact operate, which, ordinarily, is the place 
where the employee would be required to spend most of his time. 
The designation of any other place, for the purpose of giving the 
employee a subsistence allowance for the greater portion, or all, of 
his time, is not within the authority vested in the head of a depart- 
ment or other administrative official charged with the duty of desig- 
nating posts of duty of Government employees, and does not entitle 
an employee to per diem when absent therefrom, and performing 
duty at another place, which latter place is in fact his post of duty. 
See 22 Comp. Dec. 496; 1 Comp. Gen. 62, 426; 2 id. 757; 4 id. 320; 
5 id. 400; A-856, July 19, 1924; A-10713, September 21, 1925; 
A-13110, March 6, 1926; A-16501, January 11, 1927; A-16506, Janu- 
ary 13, 1927; A-17690, March 26, 1927; A-17690, December 8, 1927; 
A-22079, March 22, 1928. See, also, decision of the United States 
District Court at Baltimore, Md., in United States v. United States 
Fidelity & Deposit Co., decided March 17, 1931. 

Under all of the facts and circumstances of the case, as above set 
out, it is clear that Salt Lake City was the actual post of duty of Mr. 
Hess during the period in question, and that he was not entitled to 
a per diem in lieu of subsistence while there. 

Reference to voucher 4849 disclosing that the amount properly 
deductible therefrom is $38.75 rather than $40, credit for $1.25 will 
be allowed in a supplemental settlement of the disbursing officer’s 
accounts. 

The remaining disallowances, aggregating $285, are sustained 
upon review, and the amount thereof should be deposited in the 
Treasury without delay. 
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(A-36135) 
TRAVELING EXPENSES—AIRPLANE TRAVEL 


The authority in the act of March 3, 1915, 38 Stat. 930, for reimbursing mem- 
bers of the National Advisory Committee for Aeronautics for their travel- 
ing expenses “in going to, returning from, and while attending meet- 
ings of the committee,” contemplates travel only between their homes and 
Washington, D. C. Traveling expenses between other points and Wash- 
ington may be reimbursed only to the extent of the railroad and Pull- 
man fare between their homes and Washington, and the fact that a 
member, due to absence from home on personal business, was required to 
use an airplane to reach a meeting on time does not constitute such an 
emergency from a Government standpoint as would authorize reimburse- 
ment in excess of the railroad and Pullman fares otherwise allowable. 


Comptroller General McCarl to the Chairman, National Advisory Committee 
for Aeronautics, April 15, 1931: 


There has been received your letter of April 4, 1931, as follows: 


1. There is before me for administrative approval travel voucher in the 
amount of $96.65, submitted by Honorable Edward P. Warner, member of the 
National Advisory Committee for Aeronautics, domiciled in New York City. 
The following are the facts in the case. 

a. Mr. Warner is a member of the National Advisory Committee for Aero- 
nautics, appointed from private life, and serving as such without compensa- 
tion, under the act creating the committee, approved March 3, 1915, title 50, 
section 151, U. S. Code, which amoung other things authorizes “ necessary ex- 
penses of members of the committee in going to, returning from, and while 
attending meetings of the committee.” 

b. The travel authorization was issued to Mr. Warner and addressed to him 
at New York City, requesting him to proceed to Washington to attend the 
meeting of the executive committee of the National Advisory Committee for 
ea at 10.30 a. m., January 20, 1981. Transportation requests were 
attac ' 

ce. Mr. Warner was in Detroit to attend and preside at a meeting of the 
Society of Automotive Engineers of which he was the retiring president. He 
presided at the opening business meeting of that society in Detroit on the 
evening of January 19, which he felt compelled to do in his capacity as presi- 
dent; and then he hurried to Washington, taking a train from Detroit as far as 
Pittsburgh, and paying cash because he had no transportation requests with 
him. He arrived at Pittsburgh early in the morning of January 20, with 
the meeting in Washington scheduled for 10.30 a. m. No means of surface 
transportation could have gotten him to Washington in time. No regular air 
transportation service from Pittsburgh to Washington being available during 
the forenoon, a special air transportation service had to be procured in order 
to bring him to Washington in time. The meeting in Wasbington was im- 
portant and his presence was essential. He knew these two facts, and 
for those reasons incurred the additional expense that was necessary under 
the circumstances. 

d. Mr. Warner attended the meeting in Washington on the morning of 
January 20, and was furnished with transportation requests for his return 
journey. As the Society of Automotive Engineers was still in session in De- 
troit, he hurried back to Detroit by rail and presided at the sessions held on 
January 21 and 22, using a Government transportation request for the rail- 
road accommodations secured. 

e. Travel voucher has been submitted by Mr. Warner covering travel, not 
from his regular domicile in New York, but from Detroit and return, which 
was his temporary domicile. 

2. Your decision is requested on the following questions: 

(a) May Mr. Warner, under the circumstances, be allowed travel expenses 
from Detroit to Washington and return, in view of the fact that his regular 
doniicile was New York City and he was only temporarily staying in Detroit? 

(b) May Mr. Warner, under the circumstances, be reimbursed for the cost 
of airplane travel between Pittsburgh and Washington? 
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8. On the merits of question (a) it is submitted that the traveler was not 
required by virtue of his position as a member of the committee to have first 
of ull returned from Detroit to New York in order to have followed literally 
the travel authorization to proceed from New York City to Washington. The 
object of the authorization was to secure his presence in Washington for the 
meeting, and the intent was to authorize the travel necessary to accomplish 
that object, even though it involve travel from a point more remote from 
Washington than New York. The travel letter was addressed to him in New 
York merely because New York was his headquarters, 

4. It is further submitted on this question that the act establishing the 
committee authorized the allowance of “ necessary expenses of members of the 
committee in going to, returning from, and while attending meetings of the 
committee.” 

5. On the merits of question (b) attention is invited to your decision of 
August 15, 1929, No. A-28200, involving airplane travel by Honorable Harry F. 
Guggenheim, a member of this committee, in his own airplane, for which he 
submitted voucher for the cost of gas and oil. In that case it appeared that 
the use of an airplane under the circumstances was optional on the part 
of the traveler, and was not necessary in the interest of the Government. 
Under those circumstances, reimbursement was limited by your decision to an 
amount not to exceed the cost of travel by rail and Pullman. In the instant 
case of Mr. Warner, it appears from the facts that an emergency existed, and 
that the use of a commercial airplane from Pittsburgh to Washington was 
necessary under the circumstances and was in the interest of the Government. 
True, the airplane travel involved was not administratively authorized in 
advance, for the circumstances could not have been anticipated by the com- 
mittee, but it has my administrative approval. 

6. I accordingly recommend that your answers to questions (a) and (b) be 
in the aflirmative. The voucher in question is forwarded herewith. 


The appropriation for expenses of the National Advisory Commit- 
tee for Aeronautics, act of April 19, 1980, 46 Stat. 239, provides for 
traveling expenses of members and employees. The act of March 3, 
1915, 38 Stat. 930, creating the committee authorized appropriations 
for the work of the committee “and necessary expenses of members 
of the committee in going to, returning from, and while attending, 
meetings of the committee.” This authorization can be interpreted 
as meaning only the usual and customary places between which 
there would be such going and returning by members of the com- 
mittee, to wit, between their places of residence and the place of the 
committee meetings. There would be no objection to payment of 
the actual traveling expenses between other places and Washington, 
D. C., to attend the meetings of the committee, if not in excess of the 
actual expenses which would have been necessary between the places 
of residence and Washington by the ordinary usual means of trans- 
portation. See A-9891, September 5, 1925, construing a similar 
statutory provision in the case of the Commission of Fine Arts. 
The performance of official travel by airplane at the expense of the 
Government is authorized if the cost does not exceed the cost of 
railroad fare plus Pullman accommodations. 9 Comp. Gen. 354. 
Any amount in excess of the railroad fare and Pullman accommoda- 
tions is not allowable unless an actual emergency from a Govern- 
ment standpoint be shown to exist. 10 Comp. Gen. 201. While 
there may not have been sufficient time for Mr. Warner to have 
reached Washington in time for the meeting of the committee by the 
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use of railroad transportation, such lack of time was due to his 
presence in Detroit, instead of New York City, on personal business 
and could not, therefore, be considered as an emergency from a 
Government standpoint. 

The voucher in favor of Mr. Warner is returned and you are 
informed that there may be paid thereon an amount not to exceed 
the cost of railroad fare and Pullman accommodations between New 
York City and Washington, D. C., and the authorized per diem 
allowance for not exceeding 114 days (meeting convened in Wash- 
ington at 10.30 a. m., January 20, 1931, and Mr. Warner left Wash- 
ington at 3.55 p. m., the same day) less $21.55, which the Govern- 
ment was required to pay upon the transportation request used by 
him for return transportation to Detroit. 


(A-36130) 


SATURDAY HALF HOLIDAYS—WATCHMEN AT THE CAPITOL 
POWER PLANT 














Watchmen at the Capitol power plant regularly employed are entitled to the 
benefits of the act of March 8, 1931, 46 Stat. 1482, providing for Saturday 
half holidays for certain Government employees, and this right may not 
be denied because of the requirement that these employees be available 
for duty all the time, or because it may be necessary to hire additional 
employees in order that Government property may be adequately protected. 


Comptroller General McCarl to the Architect of the Capitol, April 16, 1931: 

There has been received your letter of April 4, 1931, requesting 
decision whether the act of March 3, 1931, 46 Stat. 1482, entitled 
“An act providing for Saturday half holidays for certain Govern- 
ment employees” covers all the employees at the Capital power 
plant. You inclose a letter to you from the chief engineer of the 
Capitol power plant, as follows: 





















With reference to the above act, I would like to have a ruling from you 
as to whether this act covers the watch employees at the Capitol power plant. 
These men work two weeks from 4 p. m. to 12 midnight, two weeks from 
12 midnight to 8 a. m. and two weeks from 8 a. m. to4 p.m. They are relieved 
each week of one watch so that they work only six days a week. 

During the summer months all of the day workers or maintenance force have 
enjoyed the half-day Saturday. This also applied to the relief watch, this 
relief watch being made up as follows: One engineer, one water tender, one 
first class oiler, one second-class oiler, two firemen. This watch works the 
relief for one season, the following season they go back on regular watch and 
one of the regular watches takes the relief. In this way over a period of 
three years each one of the watches has had a turn of relief work and while 
on this watch has enjoyed the half holiday during the summer months. 

The above-mentioned relief watch works the 8 a. m. to 4 p. m. watch Monday, 
Tuesday, and Wednesday, relieving the regular watch who in turn relieve the 
watches working 4 p. m. to midnight and 12 midnight to 8 a. m., all watches 
coming back to their regular positions Thursday morning of each week on 
which day the relief watch goes on repair and maintenance work except during 
the vacation period when they are on relief work altogether. 

If this law covers all of the employees at the Capitol power plant, it will 
be necessary to increase the personnel to take care of it, a condition the 
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writer never provided for when making up cost estimates, having the thougrt 
in mind that any law that might be passed would only cover day employees 
which condition exists in most all public-utility plants, in fact, very few 
public-utility plants work less than seven duys a week; that is, the regular 
watch operating crews. 


The act in question specifically includes— 


* * * all civil employees of the Federal Government and the District of 
Columbia, exclusive of employees of the Postal Service, employees of the 
Panama Canal on the Isthmus, and employees of the Interior Department 
in the field, whether on the hourly, per diem, per annum, piecework, or other 
peas *. S 8 

It is understood your inquiry relates to watchmen at the Capitol 
power plant, regularly employed, whose workday. is 8 hours, 
that the force is divided into shifts in order that the full 24 hours of 
the day, 7 days of the week, may be covered, and that the em- 
ployees are changed at intervals from one shift to another. 

These employees come within the term “civil employees of the 
Federal Government ” as used in the Saturday half holiday act, and 
are not included within any of the classes of employees expressly 
excepted from the benefits of the act. Your doubt as to the applica- 
tion of the law to these employees might appear to be based on that 
element of the duties of their positions requiring them to be avail- 
able for duty 24 hours of the day, 7 days ef the week, and the 
necessity to hire two additional employees in order to grant the half 
holiday to these maintenance employees. There is nothing expressed 
or implied in the act or in the committee reports justifying the ex- 
clusion of maintenance employees, who are required to be available 
for duty 24 hours of the day, seven days of the week, from the 
benefits of the act. In decision of March 6, 1931, A-35665, 10 Comp. 
Gen. 399, this office heid the statute applicable to regular employees 
under St. Elizabeths Hospital some of whom are required to be 
available for duty 24 hours of the day, 7 days of the week. 
Neither is the relief arrangement referred to in the submission, or 
the necessity for hiring additional employees sufficient reason for 
denying these employees the benefits of the act. 

The question submitted is answered in the affirmative. 


(A-36217) 
SUBSISTENCE—CONGRESSIONAL COMMITTEES 


Members of congressional committees engaged in the examination of estimates 
in the field are not civilian oflicers or employees of the departments or 
establishments within the purview of the subsistence act of 1926, nor are 
their traveling expenses payable from appropriations for “ traveling 
expenses” but under the specific provision for “examination of estimates 
for appropriations in the field.” They may not be reimbursed for their 
subsistence expenses at a commuted rate nor granted a per diem in lieu of 
subsistence, but are limited to actual expenses. 
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Comptroller General McCarl to the Secretary of the Interior, April 16, 1931: 
There has been received your letter of April 10, 1931, as follows: 


In connection with proposed field trips of Members of Congress for the exam- 
ination of estimates for appropriations for the National Park Service of this 
department it is desired to issue travel orders allowing per diem under the 
authority of the act of June 8, 1926 (44 Stat. 688), in lieu of actual expenses. 
It is noted, however, that by your decision A-28208 addressed to the Secretary 
of War under date of August 8, 1929, it was held that members of appropria- 
tion committees are not subject to the provisions of the act of June 8, 1926, 
and that therefore the allowance of per diem in lieu of subsistence was not 
authorized for similar travel pertaining to that department. 

It appears to this department after a careful reading of the act of June 3, 
1926, that the provisions of the said act were intended to apply uniformly in 
all cases where travel on public business is authorized pursuunt to appropria- 
tions made by Congress, and that appropriations committees might properly be 
construed as coming within the term “departments and establishments” as 
defined in section 2 of said act as follows: 

“The term ‘departments and estublishments’ means any executive depart- 
ment, independent commission, board, bureau, office, agency, or other estab- 
lishment of the Government, including the municipal government of the District 
of Columbia.” 

I would be glad to have you reconsider this phase of your former decision 
and to advise this department whether travel orders proposed to be issued 
members of appropriation committees of Congress for travel in connection with 
the examination of estimates for the National Park Service muy provide for 
per diem in lieu of actual expenses. 


Whether appropriation committees may come within the definition 
of the term “ departments and establishments ” made by section 2 of 
the act cited, is not necessary for decision. The subsistence act of 
June 3, 1926, 44 Stat. 688, provides in sections 3 and 4, as follows: 

Sec. 3. Civilian officers and employees of the departments and establishments 
while traveling on official business and away from their designated posts of 
duty shall be allowed their actual necessary expenses in an amount not to 
exceed $7 each for any one calendar day. 

Sec. 4. The heads of departments and establishments, in lieu of the actual 
expenses authorized by sectivn 3, may prescribe a per diem a!lowance not to 
exceed $6 for any one calendar day or portions thereof for absences of less than 
twenty-four hours. 

It will be noted that while departments and establishments are 
defined in the act as quoted in your submission, the application of 
the act is limited to “civilian officers and employees of the depart- 
ments and establishments.” Members of the Congress, while on 
field trips engaged in the examination of estimates of appropriations, 
could hardly be considered as civilian officers or employees of any 
department or establishment. Furthermore, it will be noted that 
the expenses of Members of Congress upon such a mission are not 
payable under the authorization in the contingent expenses ap- 
propriation for the Department of the Interior, act of May 14, 1930, 
46 Stat. 280, for “traveling expenses,” but from the allotment 
therein specifically provided for “examination of estimates for 
appropriations in the field for any bureau, office, or service of the 
department.” Answering your question specifically, you are advised 
that Members of the Congress while engaged in the examination of 
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estimates in the field pertaining to your department may not be 
reimbursed at a commuted rate or granted per diem in lieu of 
subsistence. ‘l'hey are entitled to reimbursement for actual expenses 
only. 


(A-29287) 


VEHICLES SEIZED UNDER THE TARIFF LAWS BUT FORFEITED 
UNDER PROHIBITION ACT 


When a bond has been given under section 608 of the tariff act for the purpose 
of stuying forie ture of a vehicle under section 6U9 of that act and the 
proceedings under the tariff act are found by the court to be without 
merit, but the Government is permitted to proceed under the national 
prohibition act, the obligation of the bond is not payable and the expenses 
up to the dismissal of the proceedings under the tariff act are payuble 
from the appropriation for “ Collecting Revenue from Customs.” 


Comptroller General McCarl to the Secretary of the Treasury, April 17, 1931: 
There has been received your letter of April 6, 1931, as follows: 


The department refers to your opinions dated November 5, 1929, and June 18, 
1930, file No, A-29287, in regard to cluims and bond given under section 608 
of the tariff act of 1922, which section has been reenacted and given the same 
number in the tariff act of 1930. 

In a number of cases arising in the customs collection district of Florida, 
automobiles valued at less than $1,000.00 have been seized for violation of 
certain provisions of the tariff act and section 26, title 2 of the national pro- 
hibition act. After the Collector of Customs has adopted the seizure and 
taken steps to secure summary forfeiture in accordance with the provisions of 
section 607 of the tariff act, claim and bond are filed by persons having an 
interest in the vehicles, under the provisions of section 608 of the tariff act, 
thereby requiring judicial proceedings to determine the liability of the prop- 
erty to forieiture. When the case comes up for trial an order is issued by the 
judge dismissing the libel filed under the customs revenue laws, but allowing 
the Government to proceed with the case under the national prohibition act. 
No mention is made in the court order as to who shall pay the expenses 
accruing after the date of the filing of the claim and bond. 

I, accordingly, in the circumstances outlined, request an expression of your 
opinion whether or not expenses from date claim and bond are filed should 
be paid (1) by the claimant under the bond; (2) from the appropriation 
“ Salaries, Fees, and Expenses of Marshals, United States Courts”; or (3) 
from the appropriation “Collecting the revenue from Customs.” 


Sections 608 and 609 of the tariff act of 1930, 46 Stat. 755, provide: 


Any person claiming such vessel, vehicle, merchandise, or baggage may at 
any time within twenty days from the date of the first publication of the notice 
of seizure file with the collector a claim stating his interest therein. Upon 
the filing of such claim, and the giving of a bond to the United States in the 
penal sum of $250, with sureties to be approved by the collector, conditioned 
that in case of condemnation of the articles so claimed the obligor shall pay 
all the costs and expenses of the proceedings to obtain such condemnation, the 
collector shall transmit such claim and bond, with a duplicate list and descrip- 
tion of the articles seized, to the United States attorney for the district in 
which seizure was made, who shall proceed to a condemnation of the mer- 
chaudise or other property in the manner prescribed by law. 

If no such claim is filed or bond given within the twenty days hereinbefore 
specified, the collector shall declare the vessel, vehicle, werchandise, or bag- 
guge forfeited, and shall sell the same at public auction in the same manner as 
merchandise abandoned to the United States is sold, and shall deposit the 
proceeds of sale, after deducting the actual expenses of seizure, publication, 
and sule, in the Treasury of the United States. 
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The bond given under section 608 of the tariff act is for the pur- 
pose of staying the forfeiture of the vehicle under section 609 of 
the act and the obligation of the bond is to pay all costs and expenses 
of the proceedings to obtain condemnation “in case of condemna- 
tion of the articles so claimed.” The condemnation referred to is 
the proceeding under the tariff act. Accordingly, when the proceed- 
ings under the tariff act are found by the court to be without merit, 
the obligation of the bond is not payable and the expenses-up to the 
time of the dismissal of the proceedings under the customs laws 
would be payable from the appropriation “ Collecting Revenue from 
Customs ” which contains a specific provision for “cost of seizure, 
storage, and disposition of any * * * vehicle * * * seized 
under the provisions of the customs laws * * * where there is 
no sale.” See act of May 15, 1930, 46 Stat. 339. 


(A-35907) 
COMPENSATION—DISMISSALS 


Even though the dismissal of a civil-service employee may not have been 
justified on the evidence deduced, and a full compliance may not have 
been made by the administrative office with the terms of the act of 
August 24, 1912, 37 Stat. 555, with respect to notice of charges, hearing. 
ete., claim for compensation may not be allowed by the General Account- 
ing Office covering any period subsequent to date of dismissal by com- 
petent administrative authority, during which no service has been ren- 
dered and claimant was not in a status of leave of absence with pay. 


Decision by Comptroller General McCarl, April 17, 1931: 

Leonard H. Stockman, through his attorney, Charles B. Brewer, 
has requested review of settlement No. 0280278, dated January 14, 
1930, disallowing his claim for compensation as an employee of the 
Bureau of Engraving and Printing, for period subsequent to April 26, 
1929, date of his separation from the service. 

The record discloses that by letter dated March 21, 1929, the Direc- 
tor of the Bureau of Engraving and Printing, addressed claimant, 
as follows: 
I submit herewith in accordance with Department Circular No, 34, dated 
August 5, 1914, for such answer as you may deem necessary to make thereto, 
a report of the superintendent of the engineering and machine division of this 
bureau, supported by statements of other supervisors in that division, charg- 
ing you with insubordination and conduct prejudicial to good order and dis- 
cipline. If the statement submitted by you, in compliance with this request, 
is not, in my opinion, a sufficient answer to the charges made against you, 
the matter will be forwarded to the department with recommendation for your 
removal from the service. Such answer as you may desire to make must be 
submitted to me in writing within three days from the receipt of this 
couununication. 


By letter dated March 28, 1929, a copy of which is with the record 
in this office, claimant made an extended reply to those charges and 
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hearing was held at which a number of witnesses testified. As a 
result claimant was advised by letter dated April 26, 1929, signed 
by the acting chief, division of appointments, Treasury Department, 
as follows: 

By direction of the Secretary your services as an electrician at $8.80 per 
diem, and $1.65 per hour for overtime, in the engineering and machine division, 
Bureau of Engraving and Printing, have been discontinued with prejudice, 
to take effect at the close of business on April 26, 1929, because of insubordina- 
tlon and conduct prejudicial to good order and discipline. 

The basis of the instant claim is that dismissal from the service 
was illegal for the alleged reason that “though charges in writing 
were furnished Mr. Stockman, they were not the charges depended 
upon for his removal and he has never been furnished with the 
charges for which it was attempted to discharge him, in fact, his 
frequent requests for same have met with refusal, * * *.” 

Section 6 of the act of August 24, 1912, 37 Stat. 555, provides, in 
part, as follows: 

That no person in the classified civil service of the United States shall be 
removed therefrom except for such cause as will promote the efficiency of 
said service and for reasons given in writing, and the person whose removal 
is sought shall have notice of the same and of any charges preferred against 


him, and be furnished with a copy thereof, and also be allowed a reasonable 
time for personally answering the same in writing; and affidavits in support 
* * ’ 


thereof; * 

The record in this office shows that the charges made in letter 
addressed to, and answered by claimant, were “ insubordination and 
conduct prejudicial to good order and discipline.” The notice of 
dismissal stated the same reasons for the administrative action, 
claimant apparently having failed to answer satisfactorily the 
charges made. 

In so far as the claimant’s right to pay is concerned, it must be 
held that the requirements of the act of August 24, 1912, supra, have 
been complied with. See 26 Comp. Dec. 804, wherein it was held 
(quoting from the syllabus) : 

The Comptroller of the Treasury has no jurisdiction to pass upon adminis- 
tration of the civil service laws and regulations thereunder or upon the validity 
and effect of particular official acts connected therewith otherwise than may be 
necessarily involved in passing upon the validity of claims against the Govern- 
ment pending before the accounting officers of the Treasury for settlement. 

Aside from the question whether full compliance was made by 
the administrative office with the terms of the act of August 24, 
1912, it must be concluded that the dismissal of claimant by order 
of the Secretary of the Treasury, the appointing power, completely 
separated the claimant from the service. Even though the dismissal 
may not have been justified on the evidence deduced, and a full com- 
pliance may not have been made with the terms of the act of August 
24, 1912, claim for compensation may not be allowed by this office 
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covering any period subsequent to date of dismissal, during which no 
service has been rendered and claimant was not in a status of leave 

) of absence with pay. O’Neil v. United States, 56 Ct. Cls. 89; Wil- 

meth v. United States, 64 Ct. Cls. 368. The case of the United 
States v. Wickersham, 201 U. S. 390, to which claimant refers in sup- 
port of his claim, is to be distinguished because the facts there dis- 
closed that the suspension of the employee from the service was by a 
subordinate officer, which action was finally disapproved by the 
appointing power. This case was urged before the Court of Claims 
by the plaintiff in the case of O’Neil v. United States, supra, but 
the court properly held (quoting from the syllabus) : 

Where the head of an executive department removes from office an employee 
in the classified civil service without stating in writing the cause of removal 
and filing the same as directed by law and the rules of the Civil Service Com- 
mission, the removal is nevertheless valid. 

Where an employee has been illegally removed from oftice the court has no 


jurisdiction of a claim for salary unless his right to the office has been estab- 
lished by a court of competent jurisdiction. 


Disallowance of the claim must be, and is, sustained. 


(A-36067) 
ADVERTISING—SPECIFICATIONS 





An advertisement which, in effect, requests prospective bidders to submit 
their own Gesigns for the installation or erection of incinerators is not 
an advertisement with “full specifications” as required by the terms of 
the act of June 11, 1878, 20 Stat. 105, for it affords no basis with which to 

measure the proposals and to determine the lowest responsible proposal 

which the law requires to be accepted. 


Comptroller General McCarl to the President of the Board of Commissioners 

of the District of Columbia, April 17, 1931: 

There has been received in reply to office letter of March 4, 1931, 
concerning a protest of the Superior Incinerator Co. of Texas against 
the proposed action of rejecting its proposal opened March 17, 
1931, for the erection of two incinerators in the District of Columbia, 
for an aggregate sum of $574,000, your report of April 10, 1931, 
to the effect that it was proposed to accept a higher proposal of 
the Morse Boulger Destructor Co. for the O Street plant, in 
the sum of $401,636, and the higher proposal of C. O. Bartlett & 
Snow Co. for the Georgetown plant, in the sum of $236,043, or the 
aggregate bid of $594,317 submitted by the Morse Boulger De- 
structor Co. for the two plants, based on recommendations of Har- 
rison P. Eddy, who was employed under contract of June 13, 1930, 
to draft specifications, etc., in connection with the erection of the 
two incinerators. 
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Preliminary to the discussion of the terms of the advertisement 
and your report in connection therewith, your attention is again in- 
vited to the act of June 11, 1878; 20 Stat. 105, which requires that 
public work for, and within the District of Columbia, shall be ad- 
vertised “ with full specifications as to material for the whole or 
any portion of the work proposed to be done; and the lowest respon- 
sible proposal for the kind and character of pavements or other 
work which the Commissioners shall determine upon shall in all 
cases be accepted.” Also, to a pertinent extract from the decision 
of the Supreme Court of Minnesota, in Diamond v. City of Mankato, 
61 L. R. A. 448, 452, at p. 451, as follows: 


* * * The law is well settled that where, as in this case, municipal 
authorities can only let a coutract for pubiic work to the iowest respulsiwie 
bidder, the proposals and specifications therefor must be sv irumeu us to 
permit free and full competition. Nor can they euter into a contract with 
the best bidder containing substantial prvuvisions beueficiul to him, uot in- 
cluded in or contemplated in the terms and specilicatious upon which bids were 
invited. The contract must be the contract otiered tu the lowest respousible bid- 
der by advertisement. Nash v. St. Paul, 11 Minn. 174, Gil. 110; Schiffman v. 
St. Paul (Minn.) 92 N. W. 503; Wickwire v. ELikhart, 144 Ind. 305, 43 N. EY 
216; Dickinson v. Poughkeepsie, T5 N. Y. 65; 20 Am. & Eng. Enc. Law, pp. 1165- 
1169. This rule should be strictly enforced by the courts, tor, if the lowest 
bidder may by an arrangement with the municipal authorities have incorper- 
ated into his formal contract new provisions beueticiul to him, or Luve ouerous 
ones excluded therefrom which were in the specifications upon which bids were 
invited, it would emusculate the whole syscem of competitive bidding. It 
Wuuiu visu iewu to uvuses LY Lpening wide tue Uvor Of vpportunity to award 
the contract to a favorite or generous contructor,—genervus ut the cust of the 
taxpayer. ‘To secure such a result it would only be necessury to muke the 
terms and specifications upon which bids were invited burdensome for bidders, 
and for the favured one to muke his bid upon the secret. understanding that 
such terms would be modified in making the furmal contract. ln this case 
the evidence dves not justify the conciusion that there wus any such secret 
understunding, or that the municipal authorities acted corruptly in the prem 
ises. If, however, the forbidden act wus in tact done, the contract is void 
without reference to the intent with which it was done, for the purpose of 
the rule is to secure fuir competition upon equal terms to all bidders, and to 
remove all temptation for collusiou, and vpportunity tor guin at the expense vo! 
the property owners by the municipal authorities. 


The law considered by the Supreme Court of Minnesota in the 
above-entitled case does not appear to have provided, as here, that 
the advertisement should be “the full specificatious” as to the 
work to be performed, but the court held the contract to be void. 
The specifications here provided “that the building shall be of 
pleasing architectural treatment,” and Harrison P. Eddy objected 
to the proposal submitted by the Superior Incinerator Co. on the 
ground that the design of their building was not of a pleasing 
architectural treatment, and you have stated in your report of April 
10, 1931, that: 

The Commissioners of the District of Columbia not only support the opinic: 
of Mr. Eddy in regard to the architectural treutment of the building but go 


further in stating that they consider the design and architectural treatmei| 
of the building to be so unsatisfactory as to constitute a serious departure from 
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the specifications of the District of Columbia which require q “pleasing 
architectural treatment.” In order to afford a comparison, there is submitted 
herewith as Exhibit “H,” a photostat of the front elevation of the building 
offered for the “O” Street plant by the Morse Boulger Destructor Company. 

An advertisement for incinerator buildings merely stating that 
they shall be “ of pleasing architectural treatment ” is not an adver- 
tisement with * full specifications,” as required by the act of June 
11, 1878, 20 Stat. 105, and is open to all of the objections cogently 
stated in the above-quoted extract from the opinion of the Supreme 
Court of Minnesota in the City of Mankato Case. The specifica- 
tions do not even state who shall be the judge of whether the build- 
ings are of pleasing architectural treatment, nor attempt to prescribe 
any standard for judging their pleasing architectural treatment. 
Such an advertisement is not in accordance with the law, and no 
contract involving the expenditure of public money may be entered 
into pursuant thereto. 

The specifications provide that two sets of drawings shall be 
submitted showing in detail the design of the principal parts of 
the equipment and all important appurtenances, in order that a 
clear understanding may be gained of the general design, charac- 
ter of the materials used, and the durability and suitability of the 
equipment offered. Another reason assigned for the proposed rejec- 
tion of the low bid in this instance is that the low bidder did not 
submit detailed chimney drawings, but no answer has been made to 
the statement of the low bidder that a chimney was a manufactured 
article, built by a contractor complete and in place. Also, that in 
its bid it specified a list of three of the leading manufacturers of 
chimneys in the United States and that any one of the three chim- 
neys proposed to be furnished complied with the specifications in 
every respect. These men, who appear to have been long engaged 
in the erection of incinerators, said that it is no more customary 
to furnish chimney designs than it is to furnish designs of cranes, 
motors, compresses, or any other piece of manufactured equipment. 
Harrison P. Eddy has stated that the chimney is one of the most 
important items of equipment in the plant, and that it did not seem 
wise to award the contract without satisfactory evidence as to the 
type of chimney and as to the design of chimney lining which would 
be furnished. Whether a chimney is or is not one of the most im- 
portant items of equipment in an incinerator plant may be open to 
dispute, but an advertisement not specifying in a general way the 
design of chimney required is not an advertisement “with full 
specifications ” within the requirements of the act of June 11, 1878. 

There are a number of other objections stated by Harrison P. 
Eddy to the low proposal of the Superior Incinerator Co. for the 
erection of these two incinerators, but it would unduly extend this 
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decision to recite all of them. They are generally of the same char- 
acter as the objections to the building and to the chimneys which 
have been considered herein in some detail. For instance, it is 
stated in the specifications that the contractor shall provide ade- 
quate clearances for the reasonable and efficient operation of the 
plants, which clearances shall be not less than 15 feet free from any 
obstruction or uncovered floor openings between the outside of any 
stoking opening of a furnace and a building wall. It is stated 
that the stoking space is not merely in front of the stoking door, 
but must include also ample space for handling and swinging tools 
to the right and the left of this door in order to reach effectively 
all parts of the interior of the furnaces. What is ample space is 
a subject of dispute unless stated in the specifications, and the low 
bidder has stated that its interpretation of the stoking space is 
the floor area in front of the furnace from which the stoking is 
done. It is stated, also, that the specifications submitted by the 
low bidder as to ash bins did not show the bins treated architectur- 
ally to conform to the remainder of the building, and the low bidder 
has replied that the ash bin was a piece of manufactured equipment 
and that it would be impossible properly to detail the architectural 
treatment until the bidder had made.a definite purchase of an ap- 
proved skipboard and bin and had received from the manufacturer 
a defhiled equipment drawing. 

There has been noted a statement that some of the higher pro- 
posals complied with the specifications, but it must. be obvious that 
no proposal could comply with the specifications issued in this case. 
The specifications were not “ full specifications ” as specifically re- 
quired by the act of June 11, 1878, and if it were not for the express 
terms of the law in this case, it would depend upon the whim or 
caprice of the particular individual charged with the acceptance of 
the proposal for the erection of incinerators whether any proposal 
did or did not comply with the specifications, for, as stated, these 
specifications failed to establish any yardstick for the guidance of 
competitive bidders. This elemental rule has been stated in num- 
erous decisions of this office and was summarized in Wait on En- 
gineering and Architectural Jurisprudence, section 153, page 149, 
as follows: 


An act or a charter which requires a contract “to be given to the lowest 
responsible bidder” has therefore been held to render illegal and void a con- 
tract awarded on plans and specifications prepared by each of the different 
bidders. The court says the term lowest bid necessarily implies a common 
standard by which to measure the respective bids, and that a common stand- 
ard must necessarily have been previously prepared of the work to be done. 
Such a letting not only prevents the competition which it is the object of 
the statute to secure, but furnishes no standard by which the board can deter- 
mine the lowest bid, and gives an opportunity for favoritism in awarding 
the contract. 


78175°—31——--32 
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After full consideration of the matter, I have to advise that all 
proposals in this case should be rejected and full specifications should 
be drafted and advertised in accordance with law for proposals to 
erect the two incinerator plants in question instead of requesting 
the bidders, in effect, as here, to draft their own specifications with- 
out any standard as their guide or by which to measure the bids 
when received. 


(A-36035) 


PURCHASES—PREFERENCE FOR DOMESTIC ARTICLES FOR MILI- 
TARY AND NAVAL PURPOSES 


The provisions of law in the Army and Navy appropriation acts for the fiscal 
year 1932 to the effect that the Secretary of the department shall. under 
certain conditions, purchuse or contract for only articles of the growth, 
production, or manufacture of the United States are applicable only to 
direct purchases or contracts for direct purchases. 

Under these provisions of law, there is no requirement in contracts for the 
construction of buildings, or other structures, or for the manufacture of 
an article, ete., that the contractor shall use only waterials or component 
parts of an article of domestic origin. 

The phrase “ within the limits of the United States” used in these provisions 
of law is construed to include the United States proper, Alaska, and Hawaii, 
but not the Philippine Islands, Guam, Porto Rico, or the Canal Zone. 


Comptroller General McCarl to the Secretary of the Navy, April 20, 199}: 


There has been received by your first indorsement of March 28, 
1931 (foltowed by your letter of April 11, 1931, requesting early 
decision), request for consideration and decision by this office of 
certain questions set forth in letters of the Chief of the Bureau of 
Yards and Docks, and the Chief of the Bureau of Ordnance, Navy 
Department, relative to the construction, interpretation, and applica- 
tion of the provision contained in the act of February 28, 1931, 46 
Stat. 1450, as follows: 


That in the expenditure of appropriations in this act the Secretary of the 
Navy shall, unless in his discretion the interest of the Government will not 
permit, purchase or contract for, within the limits of the United States, only 
articles of the growth, production, or manufacture of the United States, not- 
withstanding that such articles of the growth, production, or manufacture of 
the United States may cost more, if such excess of cost be not unreasonable. 

The specific questions presented may be summarized briefly as 
follows: 

1. Whether and to what extent the statutory provision cited is 
applicable in cases of procurement of armor, gun forgings, and pro- 
jectiles where some of the raw materials such as chromium, manga- 
nese, nickel, etc., entering into the composition of the steel used in the 
products are obtained in limited quantities in this country although 
at a higher price and it is the usual commercial practice to procure 
such materials from abroad, although the steel itself, as well as the 
finished products, is manufactured entirely in the United States. 
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2. Whether the provision applies to (a) contracts for the con- 
struction of buildings or other structures, (b) contracts for the fur- 
nishing of mechanical equipment by a private contractor and instal- 
lation by Government force under supervision of the contractor’s 
representative, and (c) contracts for the delivery and installation 
by the contractor of mechanical equipment. 

3. Whether the phrase “ within the limits of the United States ” 
as used in the law includes the Territories and insular possessions— 
i, e., Alaska, Hawaii, the Philippine Islands, Guam, Porto Rico, and 
the Canal Zone. 

It is stated in your submission that your department has been fur- 
nished with copies of the opinion of the Judge Advocate General of 
the Army relative to the interpretation of an identical provision in 
the Army statutes as to which conclusions were reached as follows: 


The amendment in question applies only to the direct purchase of supplies by 
the War Department and does not apply to contracts for the construction of 
buildings or other structures. Hence it follows that the Quartermaster Gen- 
eral need not require contractors bidding upon War Department construction 
work not to use, or permit the use of, articles that are not of the growth, pro- 
duction, or manufacture of the United States in carrying out their contracts. 

(2) That the limits of the United States, within the meaning of the stated 
amendment to current War Department appropriation bill, include the States 
of the Union, the Territories of Alaska and Hawaii, and exclude all other 
insular possessions and the Canal Zone. 


The specific terms of the provision of law here in question, stripped 
of the qualifying and limiting clauses, are that the Secretary of the 
Navy shall purchase or contract for only articles of the growth, 
production, or manufacture of the United States. The words “ pur- 
chase or contract for” must be construed and understood as mean- 
ing direct purchases or contracts for the procurement of the articles, 
and not the contracting for the doing of a particular thing in which 
the contractor may use raw material or component parts of articles 
which may be of foreign origin. In other words, in cases as summa- 
rized in question 1, supra, there appears to be no requirement under 
the law that, in the furnishing of armor, gun forgings, and projec- 
tiles, the contractor should be required to furnish only articles or 
products the raw materials or component parts of which are of do- 
mestic origin. If the steel and the finished products are of domestic 
origin and the finished product is to be manufactured in the United 
States, there would appear to be compliance with the law, and the 
article could be considered of domestic manufacture and production 
within the meaning of the law. 

Likewise, the same rule is applicable with respect to contracts for 
the construction of buildings or other structures. In this class of 
cases there would appear to be no statutory necessity for requiring 
the contractor to use materials of domestic origin. 

In connection with the matter of procuring mechanical equip- 
ment, the rule would appear to be the same whether the installation 
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is by a Government force under the contractor’s supervision or by 
the contractor under the Government’s supervision. In either case, 
if there is involved the procurement of articles of mechanical equip- 
ment by contract or direct purchase as distinguished from mechan- 
ical equipment incident to or to be used in the construction of a 
building or other structure, the law here in question requires that 
the article be of domestic origin or production if, within the discre- 
tion of the Secretary of the Navy, the public interest permits and if 
found administratively necessary for the purpose, and a proper 
showing should be required in the bids so that a proper determina- 
tion may be made in accordance with the preferential law. 

In the consideration of this matter, there has been given atten- 
tion, also, to the legislative history of the provision of law here 
in question as contained in the Navy and War Department appro- 
priation acts. It is clearly apparent from the discussions of sai 
provision in the hearings before the subcommittee of the Senate 
Committee on Appropriations that the law was intended to have 
two primary purposes: (1) To encourage a preference being given 
domestic industries in the needs of the Military and Naval Estab- 
lishments in so far as the Government’s interest would permit and 
(2) to allow a certain discretion in the administrative officers in 
carrying out the provisions of law in that respect. It is believed, 
however—and there are statements to that effect in the hearings— 
that it was not intended to hamper unduly the carrying out of 
the business of these two establishments, or to impose undue burdens 
upon the administrative and accounting officers and the contractors 
in prescribing burdensome requirements for the use of raw materials 
or component parts of an article of domestic origin, as such require- 
ments would in the final analysis be detrimental to the domestic 
industry, and, therefore, in effect defeat the very purpose of the law. 

Both the Army and the Navy previously had provisions of law 
requiring generally that preference be given domestic industries in 
the procurement of supplies and articles for military and naval pur- 
poses (sections 3716 and 3728, Revised Statutes), but the preference 
was subject to the provision as to price and quality being equal. 
It is believed the new provision inserted in the War and Navy 
appropriation acts was directed primarily at this provision of the 
prior laws as to equality of price and quality, and the new law pro- 
vided that preference should be given the domestic article notwith- 
standing it may cost more, if such excess be not unreasonable. It is 
not believed that to carry out such intent of the present law there 
should be prescribed requirements which would radically change the 
method of advertising, the awarding of contracts, etc., except in 
such cases of direct purchases or contracting for a particular article, 
us to which the present provision of law should be given full effect. 
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As to the import of the phrase “ within the limits of the United 
States ” it may be said that it is vague enough to be all comprehen- 
sive and at the same time restrictive enough to include only the 
United States proper and not its territorial and insular prossessions. 
As a general rule when statutes enacted by the Congress are intended 
to be applicable to insular possessions and the Canal Zone, specific 
Erovisions are made therein for the purpose. In the present matter, 
taking into consideration the subject matter involved and the legis- 
lative history hereinbefore referred to, there would appear to be 
warranted the holding that the provision was not intended to apply 
to the Philippine Islands, Guam, Porto Rico, or the Canal Zone, 
but that it should apply to the Territories of Alaska and Hawaii. 
Alaska may be considered in fact within the limits of the United 
States as that term is generally understood and as to Hawaii, state- 
ments made in the hearings referred to above would tend to indicate 
that the provision was to be applicable particularly in so far as the 
Army is concerned, and for the sake of uniformity, if for no other 
reason, it would appear that the matter should be treated on the 
same basis by the Navy. 

In specific answer to the questions submitted, I have to advise that 
the law as construed and as proposed to be applied by the War 
Department appears properly to carry out the intent and purposes 


of the new law, and that this office will interpose no objection to its 
being so applied. 


(A-36167) 
COMPENSATION—OVERTIME—IMMIGRATION SERVICE EMPLOYEES 


“Overtime” for which inspectors and employees of the Immigration Service 
are entitled to extra compensation under the terms of the act of March 2, 
1931, 46 Stat. 1467, may be defined as service of the character mentioned in 
the act of at least one hour between 5 p. m. and 8 a. m, of any day in 
addition to the number of hours administratively prescribed as their 
regular workday. The extra compensation is payable to the employees 
whether their regular shift is between 8 a. m. and 5 p. m. or between 
5 p. m. and 8 a. m., provided “ overtime” is worked as thus defined. 

The Government is liable for overtime compensation of employees of the Immi- 
gration Service only when the duties, otherwise entitling them to overtime 
compensation under the terms of section 1 of the act of March 2, 1931, 
46 Stat. 1467, involve the inspection at designated ports of entry of passen- 
gers arriving by international ferries, bridges, tunnels, aircraft, railroad 
trains, or vessels on the Great Lakes and connecting waterways, when 
operating on regular schedules, so that, under section 2 of the statute, the 
extra compensation for the overtime is not to be paid by the master, 
owner, agent, or consignee of any vessel or other conveyance. 

The appropriation “Expenses of Regulating Immigration” is available for 
payment of overtime compensation of employees of the Immigration Service 
for which the Government is linble under the terms of section 2 of the 
act of March 2, 1931, 46 Stat. 1467. 

The holidays for work on which extra compensation is payable to employees 
of the Immigration Service under the terms of the act of March 2, 1931, 
46 Stat. 1467, include only national holidays declared by act of Congress. 
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In the act of March 2, 1931, 46 Stat. 1467, autnorizing payment of extra com- 
pensation to employees of the Immigration Service at different rates for 
overtime and for Sunday and holiday work, the rate authorized for night 
or overtime work between 5 p. m. and 8 a. m. refers to any duy, including 
Sundays and holidays, and the rate authorized for Sundays and holiduys 
applies only to the period on these days between 8 a. m. and 5 p. m. 

Employees of the Immigration Service are not entitled to overtime compensa- 
tion for time on duty when no actual inspection or examination of passen- 
gers or crews takes place for which the Government would be liable under 
the terms of section 2 of the act of March 2, 1931, 46 Stat. 1467. 

Compensatory time may not be granted under the terms of the Saturday 
half holiday act of March 8, 1931, 46 Stat. 1482, for time for which extra 
compensation would be payable to employees of the Immigration Service 
under the terms of the act of March 2, 1931, 46 Stat. 1467. 


Comptroller General McCarl to the Secretary of Labor, April 22, 1931: 


Consideration has been given to your letter of April 6, 1931, as 
follows: 


Under date of March 2, 1931, there became law an act to provide extra 
compensation for overtime service perfurmed by immigrant inspectors and 
other employees of the Immigration Service, a copy of which will be found 
inclosed. 

This act in many respects is similar to the act providing overtime for cus- 
toms employees, concerning which your office is understood to have already 
rendered several decisions. 

To carry out the provisions of the act, regulations have been drafted, and 
are herewith submitted for consideration by your office, and appropriate 
comment thereon. 

There is likewise inclosed a memorandum prepared by the solicitor of this 
department, which is supplementary to the regulations. 

The principal questions involved are— 

1. What constitutes overtime for the purpose of the act; 

2. Is any distinction to be made between the officer whose regular shift of 
duty is after 5 p. m. and prior to 8 a. m., or on Sundays and holidays, and 
the oflicer who is compeiled to work after 5 p. m. and prior to 8 a. m., or on 
Sundays and holidays, in addition to his regular shift of duty; 

3. Whether the Government is liable for payment of overtime when trans- 
portation interests are not responsible therefor ; 

4. If the Government is liuble, can payment for overtime be made from the 
appropriation “ Expenses of Regulating Immigration.” 


The act of March 2, 1931, 46 Stat. 1467, provides as follows: 


That the Secretary of Labor shall fix a reasonable rate of extra compensa- 
tion for overtime services of inspectors and employees of the Immigration 
Service who may be required to remain on duty between the hours of five 
o'clock postmeridian and eight o'clock antemeridian, or on Sundays or holidays, 
to perform duties in connection with the examination and landing of pas- 
sengers and crews of stexmships. truins, airp'anes, or other vehicles, arriving 
in the United States from a foreign port by water, land, or air, such rates to 
be fixed on a basis of one-half day’s additional pay for each two hours or 
fraction thereof of at least one hour that the overtime extends beyond five 
o’clock postmeridian (but not to exceed two and one-half days’ pay for the 
full period from five o’clock postmeridian to eight o’clock antemeridian) and 
two additional days’ pay for Sunday and holiduy duty; in those ports where 
the customary working hours are other than those heretofore mentioned, 
the Secretary of Labor is vested with authority to regulate the hours of immi- 
gration employees so as to agree with the prevailing working hours in said ports, 
but nothing contained in this section shall be construed in any manner to affect 
or alter the length of a working day for immigration employees or the over:ime 
pay herein fixed. 

Seo. 2. The said extra compensation shall be paid by the master, owner, 
agent, or consignee of such vessel or other conveyance arriving in the United 
States from a foreign port to the Secretary of Labor, who shall pay the same 
to the several immigration officers and employees entitled thereto as provided 





DECISIONS OF THE COMPTROLLER GENERAL 489 


in this act. Such extra compensation shall be paid if such officers or employees 
have been ordered to report for duty and have so reported, whether the actual 
inspection or examination of passengers or crew takes place or not: Provided, 
That this section shall not apply to the inspection at designated ports of entry 
of passengers arriving by international ferries, bridges. or tunnels, or by 
aircraft, railroad trains, or vessels on the Great Lakes and connecting water- 
ways, when operating on regular schedules. 

The specific questions will be answered in the order appearing 
in your letter, followed by comment on the proposed regulations. 

1. “ Overtime ” in the usual sense means time on duty in addition 
to the number of hours fixed administratively as the regular work- 
day of employees. To constitute overtime for the purpose of this 
act there must exist two factors, to wit, (1) time on duty in addition 
to the number of hours fixed administratively as the regular work 
day of the employees, and (2) time on duty for at least one hour 
between 5 p. m. and 8a.m.on any day. Therefore, “ overtime” for 
the purpose of this act may be defined as service of the character 
mentioned in the act of at least one hour between 5 p. m. and 8 a. m. 
of any day by inspectors and employees of the Immigration Service 
in addition to the number of hours administratively prescribed as 
their regular workday. 

2. This question may be answered that the employees of either 
class—that is, those whose regular shift is between 8 a. m. and 5 p. m. 
and those whose regular shift is between 5 p. m. and 8 a. m.—work 
“overtime” only as defined in the answer to question 1. See gen- 
erally 2 Comp. Gen, 512. 

3. The Government is not liable under this statute for any over- 
time other than that caused by the performance of duties in connec- 
tion with the examinations and landings referred to in section 1, but 
where said duties involve the inspection at designated ports of entry 
of passengers arriving by international ferries, bridges, or tunnels, or 
by aircraft, railroad trains, or vessels on the Great Lakes and con- 
necting waterways, when operating on regular schedules, so that, 
under section 2 of the statute, the extra compensation for the over- 
time is not to be paid by the master, owner, agent, or consignee of any 
vessel or other conveyance, the Government is liable for payment for 
the overtime. However, under all other circumstances, no additional 
compensation may be paid for the overtime in excess of the amount 
collected as provided for in the first sentence of section 2 of the 
statute. 

4. The appropriation item “ Regulating Immigration ” under the 
heading “ Bureau of Immigration,” act of April 18, 1930, 46 Stat. 
216, appropriating for the current fiscal year, provides for “ salaries 
and expenses of all officers, clerks, and employees appointed to 
enforce said laws.” Accordingly, this question is answered in the 
affirmative. 
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Having thus answered the four specific questions presented the 
following comments are submitted with reference to the proposed 
regulations : 

Paragraph (a) of the proposed regulations provides that: 

For such duties performed on Sundays and holidays two days’ pay. The 
term “ holidays” sha!! include only national holidays, viz, January 1, February 
22, May 30, July 4, the first Monday in September, Thanksgiving Day (when 
Cesignated by the President), December 25, and such other days as may be 
made national holidays. On a Sunday or holiday no inspector or employee 
shall replace another who has not been on duty that day the usual number of 
hours for week days, whether continuously or in broken periods totaling that 
number of hours, except in case of emergency. 

There would appear to be no legal objection to this paragraph 
with the exception of the words “and such other days as may be 
made national holidays,’ which might be construed as including 
additional holidays authorized by Executive order and which might 
not be included within the terms of the act. Said clause should be 
eliminated from the proposed regulations, or be amended by adding 
the words “by act of Congress” after the word “holidays.” See 
Treasury Decision No. 38290, dated February 21, 1920. 

Paragraph (b) of the proposed regulations reads: 

For each two hours or fraction thereof of at least one hour that such 
duties are performed between 5 p. m. of any day and 8 a. m. of the fo lowing 
day, except such duties performed on Sundays or holidays, one half day’s pay. 
Where in any unit of time beginning at 5 p. m. and ending ut the following 
8 a. m. such duties are performed in broken periods and less than two hours 
intervene between such pericds they shall be combined, otherwise each period 
of such unit shall be considered separately. The maximum amount which 
shall be paid to any employee for the performance of such duties between 5 
p m. and the following 8 a. m. shall not exceed two and one-half days’ pay. 
After that amount is earned no further compensation can be paid for any 
services up to 8 a. m. of the same inspector or employee. 

There should be omitted the clause “except such duties performed 
on Sundays or holidays.” The statute prescribes two rates of ad- 
ditional compensation, (1) for night work between 5 p. m. and 8 
a. m., and (2) for Sundays and holidays. The rate authorized for 
night work between 5 p. m. and 8 a. m. refers to any day, including 
Sundays and holidays, and the Sunday and holiday rate applies only 
to the period on those days between 8 a.m. and 5 p.m. See Treasury 
Decision 38290, dated February 21, 1920, and Ferguson v. Port 
Huron & Sarnia Ferry Co., 18 Fed. Rep. (2d) 489, applying the 
similar statute of February 7, 1920, 41 Stat. 402, to the Customs 
Service. 

Paragraph (c) of the proposed regulations is as follows: 


This order shall likewise apply to time on duty after reporting for duty pur- 
suant to order to do so and regardless of whether or not actual inspection or 
examination of passengers or crews takes place, 


The only aiithority in the act for payment of overtime when there 
is reporting for duty but no examination or inspection takes place, 
is in section 2 of the act, and said section has no application to those 
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cs in which the Government is liable for the overtime. There- 
ove, this paragraph should be amended by adding at end thereof the 
foilowing, “except in those cases in which the Government is liable 
for the overtime.” 

There would appear to be no legal objection to paragraph (d) of 
the proposed regulations. 

Paragraph (e) is as follows: 

No time off shall be allowed for time for which extra compensation must be 
paid under this order, except for overtime on any Saturday (other than one 
on which a national holiday falls) to the extent that the overtime is both in 
excess of four hours and either between midnight and 8 a. m. or between 5 
p. m. and the following midnight. 

The purpose of this paragraph is not entirely clear, but it is un- 
derstood that it is designed to permit the granting of compensatory 
time under the act of March 3, 1931, 46 Stat. 1482, for work required 
on Saturdays, other than national holidays, in excess of 4 hours, 
for which extra compensation would be payable under the terms of 
the act of March 2, 1931, supra, that is to say, for overtime work 
before 8 a. m. or after 5 p. m. on Saturday. An employee’s rights 
with respect to overtime work before 8 a. m. and after 5 p. m. are 
determined exclusively under the act of March 2, 1931, supra, pro- 
viding extra compensation for overtime service, and for such over- 
time work on Saturday he is not entitled to time off on any other day 
under the act of March 3, 1931, 46 Stat. 1482. Therefore, it is 
suggested that there be slinsinaned from paragraph (e) all after the 
first comma, making it read as follows: 


No time off shall be allowed for time for which extra compensation must be 
paid under this order. 


There would appear to be no legal objections to paragraphs (f), 


(g), (h), (i), (Is), and (1). 


Paragraph (m) is as follows: 


Overtime within this order will be reported to the Commissioner General of 
Immigration on forms. 


It is assumed that the forms, when prepared, will be submitted to 
this office for consideration and approval. 


(A-34980) 


RETIREMENT—CIVILIAN—EMPLOYEES TRANSFERRED FROM POSI- 
TIONS WITHIN THE ACT TO POSITIONS NOT WITHIN THE ACT 


Employees in positions under the probation office of the Supreme Court of 
the District of Columbia which are not within the purview of the civil 
retirement act or any other retirement act, who were transferred to 
such positions from other positions within the purview of the civil retire- 
ment act without break in the continuity of their employment, retain the 
rights and benefits of retirement and their compensation is subject to 
retirement deductions, 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
23, 1931: 


Consideration has been given to your letter of April 10, 1931, as 
follows: 


Reference is had to your opinion of February 10, 1931, holding that the 
probation officer of the Supreme Court of the District of Columbia, his as- 
sistants, and the employees of his oflice, are not subject to the provisions, nor 
entitled to the benefits of the civil service retirement act, as amended. (Act 
of May 29, 1930, 46 Stat. 470.) 

A further question has arisen upon which it is deemed advisable to obtain 
your ruling. It may be briefly stated as follows: 

Are such of those persons who have been transferred to their present posi- 
tions from the classified civil service, or from pvsitions, the occupants of 
which are designated by section 3 of the act as being within its provisions, 
subject to the provisions of the act, and if so, should deductions be made from 
their basic salary, pay, or compensutivun as provided by section 10 of the 
act? 

It appears that Miss Gertrude Van Ripper, recently appointed as assistant 
probation officer, had a clussified status in the civil service at the time of 
her appointment, and that Mr. Edward W. Garrett, an employee of the office 
of the probation officer, came to tue oftice from the ofiice of the Board of 
Public Welfare, where he hud a retirement status. 

Your attention is directed to that part of section 3 of the act, which is as 
follows: 

“Sec. 8. This act shall apply to the following employees and groups of 
employees: 


= * * * * * * 


“(d) * * * unclassified employees transferred from classified posi- 
tens ¢. > 0” 


and to that part of section 12 of the act, which is as follows: 

“ (b) In the case of any employee to whom this act applies who shall be trans- 
ferred to a position not within the purview of the act, * * * the amount 
credited to his individual account shall be returned to such employee * * *.” 

It may be observed that the Attorney General;in an opinion dated June 24, 
1925 (34 Op. Atty. Gen. 515), held that an employee transferred from the 
Classified civil service to the judicial civil service retains his status under the 
retirement act. \ 


Submitted herewith is a copy of a communication dated April 2, 1931, from 
the Commissioner of Pensions to the Administrator which relates to the ques- 
tion submitted, together with the entire file which should be returned when 
it has served your purpose. 

The provision in section 3 (d) of the civil retirement act, as 
amended by the act of May 29, 1930, 46 Stat. 471, including within 
the purview of the act “unclassified employees transferred from 
classified positions,” is identical with a provision in section 3 (d) in 
the earlier act of July 3, 1926, 44 Stat. 906. The intent of this pro- 
vision was to give statutory approval to the prior opinions of the 
Attorney General and the decisions of the Comptroller General 
that retirement benefits were preserved to all employees under the 
Federal Government serving in positions not within the purview 
of the civil retirement act, if such service is continuous with prior 
service in positions within the purview of the civil retirement act. 
34 Op. Atty. Gen. 192; id. 334; id. 515; 5 Comp. Gen. 254; 6 id. 69; 
id. 118; id. 572; 7 id. 150; id. 246; 9 id. 69. Of course, this rule would 
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not apply where the subsequent service is in a position under the 
Government subject to a Federal retirement system other than that 
prescribed by the civil retirement act, such as that applicable to the 
military and naval services, the Foreign Service, the Lighthouse 
Service, policemen and firemen, District of Columbia, school-teachers, 
District of Columbia, and Panama Canal Service after July 1, 1931 
(see act of March 2, 1931, 46 Stat. 1471). 

It is understood that the positions in question under the probation 
office of the Supreme Court of the District of Columbia, under the 
judicial branch of the Government, which were held not to be within 
the purview of the civil retirement act, by decision of February 10, 
1931, 10 Comp. Gen. 356, are not subject to any other Federal retire- 
ment system. 

Section 12 (b) of the amendatory act of May 29, 1930, cited as 
possibly controlling, authorizing refund of the amount to the credit 
of individual accounts of employees when transferred to a position 
not within the purview of the act, was not intended to disturb the 
above-stated rule, but would relate only to those employees who are 
transferred to a position in which they no longer would be entitled 
to the benefits, and subject to the provisions of the civil retirement 
act. . 


Accordingly, the question submitted is answered in the affirmative. 


(A-36127) 
COMPENSATION—ALLOWANCES IN KIND—LEAVES OF ABSENCE 


If the value of allowances furnished in kind to field employees whose positions 
are subject to the principles of classification as extended to the field service 
by section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, is 
determiued under the terms of the act of March 5, 1928, 45 Stat. 193, on a 
full-time basis, no adjustment wou!d be authorized in the rate of cash paid 
during periods of authorized absence from duty, but if the value of allow- 
ances furnished in kind to such employees is determined on an actual duty 
basis, then there would be for adjustment the rate of cash paid during 
authorized absence from duty, so that for all periods an employee is in a 
pay status, the total salary rate fixed for the position in accordance with the 
principles of classification will be paid either in cash alone or in cash and 
allowances in kind. 


Comptroller General McCarl to the Secretary of War, April 28, 1931: 


In the audit of the accounts of T. E. Campbell, captain, finance 
officer, Fort Huachuca, Ariz., covering the pay rolls of civilian em- 
ployees of the Quartermaster Corps of the Army at that place for 
the month of October, 1930, there is presented the question as to the 
legality of the method used administratively in fixing salary rates for 
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field service positions subject to the principles of the classification 
act as extended to the field service by section 2 of the Brookhart 
Salary Act, paid partly in cash and partly in the furnishing of allow- 
ances in kind, during periods of authorized leave of absence with 
pay. 

The question arises in the case of George Rogers, packer, who was 
paid $105.19 net for the month of October, 1930, after deductions of 
$4.81 for retirement purposes and $27.50 for allowances in kind, the 
following notation appearing on the pay roll: 

Due pay 10/1/30 to 10/5/30 at $1,740 P. A. including subs. at $300 P. A., and 


from 10/6/30 to 10/31/30 at $1,632 P. A. including subs. at $192 P. A. Auth. 
attached. 


The “Auth. attached ” was the following quotation from “ Letter 
of Information No. 6” dated September 2, 1930: 


Reduction in value of subsistence allowance.—Under date of August 14, 1930, 
the Acting Secretary of War approved the following recommendation of this 
office : 


“It is requested that general authority be granted this office to allow officers 
in the field to make changes in the pay of certain civilian employees us outlined 
below. 

“To decrease the value of allowances to employees being furnished subsist- 
ence evaluated at $300 per annum to the evalued cost of the ration ($192), 
for such time as the employee may be on leave of absence away from station 
with pay, and to increase :t agu.n to $300 per annum when the employee returns 
to duty—in other words, for pay-roll purposes to reduce the allowance from 
$300 to $192 per annuum for leave periods, when no allowance is furnished.” 

All officers concerned will be governed accordingly, and ure requested to 
exercise great care to keep a correct record of this difference of $108 per annum 
in the compensation of the employees thus affected, as this will make a corre- 
sponding decrease in the amvuit of retirement deductions covering periods 
they are absent from station on annual leave or officiully absent on temporary 
duty. 

Under this regulation the total salary rate fixed for the position 
of said employee, which is subject to section 2 of the Brookhart 
Salary Act of July 3, 1930, 46 Stat. 1005, extending the principles of 
classification to the field service, was temporarily reduced from $1,740 
per annum, a rate prescribed by the classification act, to $1,632 per 
annum, an odd salary rate not prescribed by the classification act, 
during a period the employee was absent from duty on authorized 
leave with pay. 

There is no authority for such administrative action as will vary 
the total salary rates of field service positions subject to section 2 
of the Brookhart Salary Act, supra, during periods on duty and 
periods of authorized absence from duty, in order to comply with 
the terms of section 3 of the act of March 5, 1928, 45 Stat. 193, re- 
quiring the determined value of allowances in kind to be consid- 


ered a part of compensation. The principles of classification, 
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which have now been extended to the field service, require that the 
duties and responsibilities shall determine the grade and salary rate 
of a field service position in the same manner as in the depart- 
mental service in the District of Columbia, and no different prin- 
ciples are for application where a portion of the compensation is to 
be paid the employees in cash and a portion in the form of allow- 
ances furnished in kind. In decision of June 3, 1926, 5 Comp. 
Gen. 957, 958, there was first stated the procedure for applying the 
earlier annual statutes requiring the determined value of allowances 
to be considered as a part of compensation of positions subject to 
field classification, as follows: 

* * * ‘The procedure should be to first fix the proper grade and salary 
rate for the field position on the basis of the duties involved. See section 2 
of the act of March 2, 1926, 44 Stat. 161. Then there should be determined 
the reasonable value of any item or items of allowance furnished in kind. 
This amount must be deducted from the total salary rate for the position 
and only the remainder paid in cash. In this connection it is proper to note 
that the total salary rate, including both the cash and the determined value 
of the allowances furnished in kind. is to be regarded as the compensation for 
the position for all purposes, including the basis on which retirement deduc- 
tions are to be made. 4 Comp. Gen. 1051. * * 

See, also, 6 id. 162, and 8 id. 628. 

In decision of June 30, 1930, 9 Comp. Gen. 528, 530, it was held 
as follows: 

It is within the discretion of the administrative office to determine the value 
of quarters and subsistence and other allowances furnished in kind either for 
period of actual duty only, exclusive of periods of authorized or unauthorized 
absence, or for full time, including periods of authorized or unauthorized 
absence. * * *%, 

However, the discretion vested in the administrative office to deter- 
mine the value of allowances in kind on an actual duty or full-time 
basis, does not authorize any variation in the total salary rate fixed 
for the position of the employee in accordance with the principles of 
classification, and from which retirement deductions are made, etc. 
It simply means that if the value of allowances furnished in kind is 
determined on a full-time basis, as in the Veterans’ Bureau case from 
which the above quotation was taken, no adjustment would be author- 
ized in the rate of cash paid during periods of authorized absence 
from duty, but if the value of allowances furnished in kind is deter- 
mined on an actual duty basis, then there would be for adjustment 
the rate of cash paid during authorized absence from duty, so that 
for all periods an employee is in a pay status, the total salary rate 
fixed for the position will be paid either in cash alone or in cash and 
allowances. 

The regulations of the War Department and the administrative 
practice should be modified accordingly. In the audit of accounts 
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by this office for periods prior to May 1, 1931, credit for salary pay- 
ments will be allowed on the basis of the action taken under the 
administrative regulations. 


(A-36336) 


SATURDAY HALF HOLIDAYS—PART-TIME EMPLOYEES— 
CHARWOMEN 


Only those part-time employees, including charwomen, whose regular workday 
has been fixed in excess of four hours, are entitled to the benefits of the act 
of March 3, 1931, 46 Stat. 1482, granting Suturday balf hvuliday to certain 
employees of the Government, and compelsatory time is authorized for 
such employees only to the extent work is required on any Saturday in 
excess of four hours. 


Comptroller General McCarl to the Architect of the Capitol, April 29, 1931: 


Consideration has been given to your letter of April 20, 1931, as 
follows: 

It is respectfully requested that you will determine by a decision whether 
charwomen who are paid by the hour and work from three to five hours per 
diem exclusive of Sundays and holidays are entitled to recognition under the 
half holiday law approved March 3, 1931. 

Some groups work from 5 a. m. to 8 a. m., others from 5.30 a. m. to 8.30 a. m., 


and others from 5 a. m. to 9 a. m. These charwomen are given annual and 
sick leave under permanent conditions of employment. 


The act of March 3, 1931, 46 Stat. 1482, provides, in part, as 
follows: 

That on and after the effective date of this act four hours, exclusive of time 
for luncheon, shall constitute a day’s work on Saturdays throughout the year, 
with pay or earnings for the day the same as on other days when full time is 
worked, for all civil employees of the Federal Government and the District of 
Columbia, exclusive of employees of the Postal Service, employees of the Panama 
Canal on the Isthmus, and employees of the Interior Depurtment in the field, 
whether on the hourly, per diem, per annum, piecework, or other basis. * * * 

The statute provides that four hours, exclusive of time for 
luncheon, shall constitute a day’s work on Saturdays. If the regular 
hours of work of part-time employees, including charwomen, do not 
exceed four hours per diem, no benefit can possibly accrue to them 
under the statute. If the regular hours of work of such part-time 
employees, including charwomen, coming within the terms of the 
statute, exceed four hours per diem, the benefits of the statute apply 
to the extent of the period work is required on any Saturday in excess 
of four hours. If the number of hours’ work regularly required of 
part-time employees, including charwomen, has not been fixed, but 
the employees work a varying number of hours on different days, due 
to the exigencies of the service, and are paid by the hour for the 
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time actually worked, the benefits of the statute do not apply. Deci- 
sions of April 1, 1931, A-35946, and April 14, 1931, A-36097. 

In your first paragraph you state that the charwomen work from 
three to five hours per diem, exclusive of Sundays and holidays, but 
you do not state whether there has been fixed a regular workday for 
them, that is, as to whether the regular workday for those of one 
group has been fixed at 3 hours, another at 4 hours, another 5 hours, 
etc. If a regular workday of 5 hours has been fixed for a group, 
charwomen of that group who are required to work the full 5 hours 
on Saturday would be entitled to compensatory time of 1 hour on 
some other day, that is, 4 hours’ work and 5 hours’ pay. However, if 
the hours of work of the charwomen mentioned in your first para- 
graph vary from three to five hours per diem with no regular work- 
day fixed, they would not be entitled to the benefits of the statute. 
None of the employees in the groups mentioned in your second 
paragraph, who work not in excess of four hours per diem, would be 
entitled to the benefits of the statute. 


(A-35946) 


SATURDAY HALF HOLIDAYS—FIRE GUARDS OF THE FOREST 
SERVICE 


Ftre guards, as distinguished from fire fighters, under the Forest Service, who 
are employed and puid by the menth during the summer season, and 
available for duty at all times during the period of employment, are 
entitled to the benefits of the act of March 3, 1931, 46 Stat. 1482, providing 
Saturday half holiday for certain employees of the Government. 10 Comp. 
Gen. 445, distinguished. 


Comptroller General McCarl to the Secretary of Agriculture, April 30, 1931: 


Consideration has been given to your letter of April 7, 1931, as 
follows: 


Reference is made to that portion of the act of March 3, 1931 (Public 783), 
entitled “An act providing for Saturday half holidays for certain Government 
employees,” rending as follows: 

“se * * ‘That in all cases where, for special public reasons, to be deter- 
mined by the head of the department or establishment having supervision or 
control of such employees, the services of such employees can not be spared, 
such employees shall be entitled to an equal shortening of the workday on 
some other day: * * *,’ 

Approximately 3,000 fire guards are employed annually in the national for- 
ests during the season of danger from fire. These men are on duty about three 
or four months each summer, their compensation being fixed on a monthly 
basis. In a majority of cases “ being on duty” consists of being always within 
hearing of a telephone and ready to go instantly to a fire if one is reported, 
While on duty waiting for fire calls, 8 hours is arbitrarily considered the day’s 
work, 

The matter of allowing all men forming a part of the fire-control system all 
the Saturday half holidays or the equivalent in compensatory time within their 
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periods of employment is wholly out of the question. The Forest Service will 
go as far as it possibly can in that direction without jeopardizing public 
interests, but even under most favorable fire conditions there are certain to 
be numerous instances where men earn more compensatory time than it is 
— for the forest supervisor to allow them before thelr employment is 
ended. 

The act being drawn in mandatory terms, it is assumed that these employees 
are entitled to the full benefits of the enactment. If that is so, apparently the 
most practical way of meeting the situation would be to arbitrarily extend 
the period of employment in each case by the exact number of days and hours 
that the compensatory time earned but not granted totals. Objection has 
been offered to this means of adjustmeut because of the provision reading: 
“such employees sball be entitled to an equal shortening of the workday on 
some other day.” The method suggested would not in reality shorten a work- 
day: it would compensate the employees in mouey rather than in time for 
Saturday work in excess of four hours. 

Your consideration of this matter and advice relative to the proper course 
to pursue is requested. 


It is understood that these summer fire guards, who are paid by 
the month, are actually stationed in the forest reserves away from 
their homes; that their leaders are stationed on mountain peaks or 
towers with their assistants scattered throughout their particular 
district; that all are connected by telephone and with headquarters, 
and that they serve in the nature of watchmen protecting Govern- 
ment property. 

While you do not refer to the decision of this office dated April 1, 
1931, considering the status of fire fighters under the Saturday half 
holiday law, it is assumed you have given consideration thereto in 
connection with the instant case. That decision held as follows: 





While the act of March 3, 1931, public No. 783, is broadly applicable to “ all 
civil employees of the Federal Government and the District of Columbia, except 
employees of the Postal Service, employees of the Panama Canal on the Isth- 
mus, and employees of the Interior Department in the field, whether on the 
hourly, per diem, per annum, piece work, or other basis,” and would include 
temporary or seasonal employees generally—other than those under the services 
expressly excepted—I am construined to hold that there could have been no 
intent to include employees hired during an emergency with compensation 
by the hour for the hours actually worked, solely for such emergency work as 
fire fighting and other similar emergency work, the very nature of which would 
permit of no delay nor the fixing of hours of labor for the performance thereof. 
Of course, if regular employees under your department who ordinarily have 
regular working hours should be required in an emergency to engage in fire 
fighting on Saturday in excess of 4 hours, they would be entitled to compensa- 
tory time. 


Therefore, if “ fire guards,” as distinguished from “ fire fighters,” 
are employed during the summer season for a period of three or 
four months with compensation fixed on a monthly basis, rather 
than on an hourly basis for the time actually worked, unquestion- 
ably they are within the terms of the Saturday half holiday law 
and entitled to its benefits. 

The method suggested for granting compensatory time of extend- 
ing the period of employment of fire guards by the amount of the 
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extra time work is required on Saturday in excess of four hours 
would be unauthorized. In decision of March 7, 1931, A-35655, 10 
Comp. Gen. 400, it was held, as follows (quoting from the syllabus) : 

Where the combined overtime work required to be performed on more than 
one Saturday in excess of four hours, is less than a regular work day, the act 
of March 8, 1931, 46 Stat. 1482, would not preclude granting all of such 
compensatory time by the shortening of some one regular work day, but ordi- 
narily that should not be done, the law contemplating a shortening of one other 
work day for each Saturday for which an employee may be required to work 
more than four hours, and in so far as the exigencies of the service will permit, 
such compensatory shortening should be on a day during the week immedi- 
ately following the Saturday on which more than four hours’ work was required. 

In other words, compensatory time may be granted only by the 
shortening of another workday. Therefore, compensatory time for 
two or more Saturdays on which extra work is required, aggregating 
in time one full day of eight hours, may not be granted on one day 
by excusing the employees for the entire day. 

It is understood that fire guards are required to be available for 
duty at all times. If so, this element of their duties is similar to that 
of watchmen and other maintenance personnel who are required to be 
available for duty 24 hours of the day, 7 days of the week. In 
such cases it is the usual plan to divide the personnel into shifts in 
order that public property, etc., may. be protected at all times. If 
such employees are not within the classes expressly excluded from its 
provisions, they are entitled to the benefits of the Saturday half- 
holiday law, and the administrative office is required to so adjust the 
periods of duty of employees or groups of employees as to grant to 
each the time off authorized by the statute. Perhaps some such 
arrangement may be worked out with respect to fire guards. How- 
ever, the means to be employed in putting into effect the rules 
herein announced is a problem for the administrative office, and any 
suggestions by this office relative thereto are to be considered as 
advisory only. 


(A-36426) 
CONTRACTS—PREVAILING WAGE STIPULATION 


A contract for the laying of a steam-distribution system between a power plant 
and certain public buildings is not a contract for the construction, altera- 
tion, or repair of a public building requiring a stipulation, in accordance 
with the act of March 3, 1931, 46 Stat. 1494, for the payment of a prevailing 
wage scale. 


Comptroller General McCarl to the Architect of the Capitol, April 30, 1931: 


There has been received your letter of April 27, 1931, transmitting 
a copy of the advertised specifications for the installation of a steam- 
73175°—31——33 
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distribution system between the Capitol power plant and certain 
buildings on the United States Capitol grounds, and requesting 
decision whether the specifications should be amended to require the 
contractor to pay the prevailing rate of wages for all laborers and 
mechanics employed on the work as provided in the act of March 3, 
1931, 46 Stat. 1494. 

The act of March 3, 1931, is entitled “ An act relating to the rate 
of wages for laborers and mechanics employed on public buildings 
of the United States and the District of Columbia by contractors and 
subcontractors, and for other purposes,” and provides, in pertinent 
part: 

That every contract in excess of $5,000 in amount, to which the United 
States or the District of Columbia is a party, which requires or involves the 
employment of laborers or mechanics in the construction, alteration, and/or 
repair of any public buildings of the United States or the District of Columbia 
within the geographical limits of the States of the Union or the District of 
Columbia, shal! contain a provision to the effect that the rate of wage for all 
laborers and mechanics employed by the contractor or any subcontractor on 
the public buildings covered by the contract shall be not less than the pre- 
yailing rate of wages for work of a similar nature in the city, town, village, 
or other civil division of the State in which the public buildings are located, 
or in the District of Columbia if the public buildings are located there, and a 
further provision that in case any dispute arises as to what are the prevailing 
rates of wages for work of a similar nature applicable to the contract which 
can not be adjusted by the contracting officer, the matter sball be referred to 
the Secretary of Labor for determination and his decision thereon shall be 
conclusive on all parties to the contract: Provided, That in case of national 
emergency the President is authorized to suspend the provisions of this act. 

The specifications advertised March 10, 1931, are for a steam- 
distribution system to be installed from the Capitol power plant to 
various congressional buildings on the United States Capitol Grounds 
and provide that the work shall start at the United States Capitol 
power plant and extend through certain streets, reservations, and 
the Capitol Grounds in accordance with the specifications and 
accompanying plans. The work is to consist of excavation, grading, 
back filling and repairs to streets, highways, alleyways, sidewalks, 
etc., made necessary by the laying of the pipes, etc., concrete work 
in connection therewith, and the furnishing of the pipe lines and 
mechanical equipment necessary for the transmission of the steam. 
The general arrangement of the work is described in Part V, pages 
22 to 24, inclusive, it being generally such work as is customary in 
the excavation and laying of outside steam pipe lines to connect the 
Capitol power plant with the congressional buildings in question. 

It would seem to be too clear for argument that the necessary ex- 
cavating, construction of manholes, etc., and the laying of steam 
pipe lines between the Capitol power plant and the various build- 
ings on the Capitol Grounds are not work “ which requires or involves 
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the employment of laborers or mechanics in the construction, alter- 
ation, and/or repair of any public buildings.” As the submission 
is understood, there is not involved in this work the construction, 
alteration, or repair of a public building but rather outside work 
in the laying of a steam-distribution system between the Capitol 
power plant and certain public buildings. 

Answering your question specifically, you are advised that the 
prevailing wage stipulation as provided in the act of March 3, 1931, 
cited, may not be included in the specifications for the laying of the 
steam-distribution system in question and, consequently, no provi- 
sion is necessary to be incorporated in the contract in that respect. 


(A-35985) 
ADVERTISING—SPECIFICATIONS—SUPPLEMENTAL PROPOSALS 


The procedure of making changes in specifications after proposals are received 
and opened and then repeatedly requesting supplemental proposals from the 
bidders should be discontinued as not in accordance with law and unfair to 
bidders with the probability that competition on Government projects will 
be discouraged, resulting in the end in higher costs to the United States. 
Specifications should be conservatively drafted so as to bring the cost of 
the project within the available funds therefor, making changes in the 
specifications unnecessary. 


Comptroller General McCarl to the Secretary of the Treasury, May 5, 1931: 


There has been received in reference to decision dated April 16, 
1931, to the effect that on the basis of the facts ‘then before this 
office there was no authority to enter into a contract with the N. P. 
Severin Co. for the construction of the Boston Post Office Building, 
your letters of April 18 and 21, 1931, submitting additional informa- 
tion with respect to the matter and reporting that the contract for 
the work was signed on March 28, 1931, and surety bond given by 
the Continental Casualty Co. in the amount of $2,400,000 for the 
faithful performance of the contract. 

As stated in the decision of April 16, 1931, it appears that when 
the work was originally advertised on December 12, 1930, alternate 
bids were requested, bid No. 1 with granite to the third story and 
limestone for the balance of the building, and bid No. 2 with granite 
for all of the stories. There were received 14 proposals for doing 
this work, each bidder submitting bids on the basis of alternate 
No. 1 and alternate No, 2. It was reported in your letter of April 
11, 1931, and is repeated in the letter of April 18, 1931, that after 
these proposals were received, it was concluded to agree to the 
request of the “ entire Massachusetts congressional delegation as well 
as other New England Representatives” and construct the build- 
ing of the native stone of New England, namely, granite, rather 
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than limestone, and that certain changes were made in the specifica- 
tions with request to each of the 14 bidders that they submit a 
supplemental bid based on the use of granite with certain changes 
as to features of the building hereinafter mentioned. It further 
appears that 10 of the original bidders submitted such supplemental 
bids and it was administratively concluded that the lowest of such 
supplemental bids was in excess of the available funds for the con- 
struction of the work, and further changes were made in the speci- 
fications with a second request to the bidders to submit supplemental 
proposals. It seems that this time seven of the original bidders sub- 
mitted such supplemental proposals, that of N. P. Severin Co. being 
the lowest, in the sum of $4,648,900, as compared with its original 
proposal on the granite basis of $5,678,500. 

It is stated in your letter of April 21, 1931, that an estimate of the 
various items involved in the supplemental bidding is as follows: 


Major changes 


Ne ne nnn een sm denne cmon $600, 000. 00 
Carving and ornamentation changed to terra cotta 00 
Bronze to cast iron and steel 00 
Marble omission 00 


Minor changes 


Glazed brick to common brick 

Giass in metal partition 

Promenade tile to composition roof 

Marble floor to terrazzo 

Omit fill for terra cotta furring 

I a bniathsaentcereennerenaiediaechentnenes 9, 800. 00 


* 956, 800. 00 

It is further explained that it was estimated the initial expense in 
preparing a proposal for the construction of a building such as the 
proposed Boston Post Office Building was from $2,500 to $10,000, to 
each bidder, and that there has been followed in the department the 
practice of requesting supplemental proposals rather than the rejec- 
tion of all proposals and a readvertisement for the work when it is 
found necessary to make changes in order to secure a proposal within 
the funds available for the construction work. Your statement with 
respect to this matter is as follows: 


* * * If, after work has been placed on the market and before an award 
can be made, the situation arises that a building must be redesigned in some of 
its essential characteristics calling for additional stories or radical structural 
changes so that extensive new work is involved, or the original drawings and 
specifications must be more or less revised, it is obvious that the original bids 
must be rejected and the job re-advertised, after the necessary revisions have 
been made. It happens, however, on occasion, that a set of bids for a particular 
job are such that a contract cannot be awarded for the amount available for 
the work, but a study of the specifications indicates that changes in the facing 
material on the building, the use of less expensive metal for screen grill work 
or doors, or like variations will provide to all intents and purposes the same 
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building, having the same utility and the same structural completeness with 
the same available floor area and that such changes would permit the building 
to be constructed at a lesser cost than the best of the bids received. In such 
cases, the department has followed the practice of calling for supplemental 
bids from all b:dders under the original bidding, as outlined in your decision 
of August 9, 1926 (A-15241), and finds that such procedure is advantageous 
to the Government in the saving of time and expense. Such supplemental bids 
are called for on the basis of addenda to the specifications asking for deductions 
for the items specified. No new drawings are generally necessary apd the 
bidders, having already available their estimate sheets on which they based 
their original bids, are in a position to make deductions promptly and at little 
expense, 

If such work were re-advertised, it would mean all of the delay of six weeks 
or more necessary for advertising new work, with little likelihood of any 
practical advantageous result to the Government. 

In the present case, the building, as based on the awarded contract, will be 
substantially the same structure called for in the original bidding. Its struc- 
tural fundamentals will be the same, its lay-out and utility will be the same as 
originally contemplated, and its appearance will be substantially identical with 
the original elevations. No new matter was added by the addenda and if new 
bids had been called for, the bidders would have had to make their bids on 
exactly the same plans and specifications as originally, except as to a different 
thickness of granite and a change to terra-cotta in lieu of carving and orna- 
mentation of the exterior, the elimination of marble wainscots in corridors of 
upper stories, the difference in cost between iron and bronze for grill and 
screen work, and certain minor elements which are also in the nature of 
deductions. 

It is proper, in this connection, to refer to the fact that there was 
an effort made to secure an amendment to the first deficiency appro- 
priation bill so as to increase the item of $6,000,000 for the construc- 
tion of the Boston Post Office Building to $6,750,000 on the ground 
that the building should be constructed of granite, a stone native to 
New England, rather than of granite to the third story and limestone 
above the third story, as was proposed by the Treasury Department, 
and the discussion of the proposed amendment is contained in 72 
Congressional Record 5568 to 6544, inclusive. At the conclusion of 
the debate, the amendment was rejected by a decisive vote. 

Notwithstanding the defeat of the proposal that additional funds 
be provided to make possible the use of granite for the entire struc- 
ture, it is understood that to satisfy local demands it was concluded 
by your department to make certain substitutions of materials, elimi- 
nations, etc., without changing the size or dimensions of the building, 
and thereby reduce costs on certain items and expend these savings 
upon granite for the entire exterior instead of limestone above the 
third story. It now appears from your reports to this office that 
such substitutions, eliminations, etc., reduce costs approximately 
$1,000,000. In other words, to permit the use of granite throughout 
there has been otherwise taken from the building as originally 
planned and submitted for bids, a value approximating $1,000,000. 
In view of the well-known fact that an appropriation general in 
terms is available only to acquire a need of the United States, it is 
difficult to understand how there can be justified the specifying in the 
structure as originally planned and submitted for bids, what now 


appear as nonessentials approximating $1,000,000 in value. 
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The letting of public work in the manner followed in this case is 
unfair to bidders, militates against the interests of the United States, 
and is out of harmony with the purposes of the controlling statutes. 
The law requires that there shall first be clearly disclosed, through 
proper plans and specifications, the need of the United States; that 
there shall be full and free competition in bidding thereon, and that 
the bid of the low responsible bidder shall be accepted. There can 
be attracted to Government work the best talent and low bidding 
encouraged only by faithful observance of the law. If the adminis- 
trative course be to specify and seek bids on more than the need or 
in excess of available funds, with a purpose, after the opening of 
the bids, to make eliminations, changes, etc., and to require further 
bids thereon, perhaps the work is rendered less difficult for adminis- 
trative officials but the bidding is permitted to become so involved, if 
not open to abuses, that low bidding in the first instances, as to future 
projects, is discouraged. 

The Government can expect the best results—fair and low bids by 
capable and responsible citizens—only if its fixed procedure is such 
as to give assurance that each particular project has had such mature 
study and consideration before submission for bids as to render 
quite unnecessary other than possibly a few minor changes—and 
never such whole substitutions, eliminations, etc., as were made 
in the instant case. 

Accepting that after the cost reduction of nearly $1,000,000, 
through substitution of materials, eliminations, etc., as disclosed by 
your reports to this office, the proposed building remains the same 
in size and dimensions as originally bid upon, and will serve all 
purposes of the Government as would the structure as originally 
planned, in view of the fact that the contract was actually signed 
more than a month ago and it is understood the contractor has 
placed substantial orders for materials, etc., this office will withhold 
further objection. It is urged, however, that the administrative 
procedure in such matters be promptly corrected. 


(A-35808) 
CONTRACTS—PENALTIES—EIGHT-HOUR LAW 


Amounts withheld from a contractor as a penalty for violation of the 8-hour 
law of June 19, 1912, 37 Stat. 187, are moneys collected for the use of the 
United States as specifically provided in terms in said law, and, accordingly, 
are for depositing and covering into the Treasury as miscellaneous receipts 
as provided by sections 3617 and 3618, Revised Statutes. 

Such amounts, however, may be permitted to remain to the credit of the 
appropriation involved until such time as the right of appeal to the head 
of the department, as provided in the act of June 19, 1912, 37 Stat. 137, 
a expired, or until final action on such appeal in case same is duly 
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Comptroller General McCarl to the Secretary of War, May 7, 1931: 


There is for consideration by this office the ultimate disposition 
to be made of collections by the War Department of penalties under 
the 8-hour law of June 19, 1912, 37 Stat. 137, section 1 of which 
provides as follows: 


That every contract hereafter made to which the United States, any Terri- 
tory, or the District of Columbia is a party, and every such contract made for 
or on behalf of the United States, or any Territory, or said District, which 
may require or involve the employment of laborers or mechanics shall contain 
a provision that no laborer or mechanic doing any part of the work contem- 
plated by the contract, in the employ of the contractor or any subcontractor 
contracting for any part of said work contemplated, shall be required or 
permitted to work more than eight hours in any one calendar day upon such 
work; and every such contract shall stipulate a penalty for each violation of 
such provision in such contract of five dollars for each laborer or mechanic 
for every calendar day in which he shall be required or permitted to labor 
more than eight hours upon said work; and any officer or person designated 
as inspector of the work to be performed under any such contract, or to aid 
in enforcing the fulfillment thereof, shall, upon observation or investigation, 
forthwith report to the proper officer of the United States, or of any Terri- 
tory, or of the District of Columbia, all violations of the provisions of this 
act directed to be made in every such contract, together with the name of each 
laborer or mechanic who has been required or permitted to labor in violation 
of such stipulation and the day of such violation, and the amount of the 
penalties imposed according to the stipulation in any such contract shall be 
directed to be withheld for the use and benefit of the United States, the District 
of Columbia, or the Territory contracting by the officer or person whose duty it 
shall be to approve the payment of the moneys due under such contract, 
whether the violation of the provisions of such contract is by the contractor 
or any subcontractor. Any contractor or subcontractor aggrieved by the 
withholding of any penalty as hereinbefore provided shall have the right 
within six months thereafter to appeal to the head of the department making 
the contract on behalf of the United States or the Territory, and in the 
case of a contract made by the District of Columbia to the Commissioners 
thereof, who shall have power to review the action imposing the penalty, and 
in all such appeals from such final order whereby a contractor or subcon- 
tractor may be aggrieved by the imposition of the penalty hereinbefore pro- 
vided such contractor or subcontractor may within six months after decision 
by such head of a department or the Commissioners of the District of Columbia 
file a claim in the Court of Claims which shall have jurisdiction to hear and 
decide the matter in like manner as in other cases before said court. 


With respect to a collection of $120, under this act, by B. E. 
Sawyer, disbursing officer, in June, 1930, as to which this office 
requested to be advised as to what action would be taken by the War 
Department relative to the disposition of the amount which remained 
to the credit of the appropriation under which payments to the con- 
tractor were made, the Chief of Finance, War Department, advised 
by fifth indorsement of February 27, 1931, as follows: 


1. In accordance with the basic communication, there is forwarded herewith 
the 3d indorsement hereon of the Quartermaster, Panama Canal Department, 
advising that the amount of $120 deducted from a payment to R. B. Sexton 
under Contract No. W 61 qm—14 dated June 25, 1929, on account of a viola- 
tion of the eight-hour law of June 19, 1912 (37 Stat. 187; U. S. C. 40:324), 
has been set aside anticipating the contingency of possible action toward the 
removal of the penalty. 

2. In this connection it will be noted, as stated in the 1st indorsement of this 
office hereon, that the act in question provides for a right of appeal by a 
contractor to the head of the department concerned from the imposition of 
such a penalty and it appears that, in view of the possibility of such an appeal, 
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an amount deducted under this act should be retained in the appropriation 
and not credited to “ Miscellaneous receipts,” being in this respect analogous 
to deductions on account of liquidated damages, in regard to which the Comp- 
troller General of the United States held in decision dated March 11, 1930, 9 
Comp. Gen. 398, that, if, in the settlement of a claim presented by a contractor, 
it should be found that the contractor is entitled to be paid an amount with- 
held by the disbursing officer, said amount would be payable under the appropri- 
ation under the authority of which the contract was made, and that it is 
therefore necessary to leave in the appropriation the amount withheld by the 
disbursing officer from the contractor. 

8. For the reasons stated above, it is believed that in the present instance 
the disbursing officer took the proper action in leaving the amount of the pen- 
alty in the appropriation involved. However, as set forth in paragraph 6f (2) 
(a), AR 85-6040, in regard to amounts deducted on account of liquidated 
damages, it is believed that the amount withheld is no longer available for 
obligation and may be used only for payment of any refund which may be 
allowed in connection with the deduction, and this office is advising The 
Quartermaster General to this effect. 


Sections 3617 and 3618, Revised Statutes, provide that any moneys 
received for the use of the United States shall be covered into the 
Treasury as miscellaneous receipts, and moneys thus covered can 
not be withdrawn therefrom except in consequence of an appropria- 
tion made by law. 

In the practical application of these provisions of law, it has been 
the accepted and uniform rule of the accounting officers to hold that 
any money collected for the use of the United States is properly for 
credit as miscellaneous receipts, if it is collected under some general 
Jaw or statute as a penalty. 23 Comp. Dec. 352; 5 Comp. Gen. 734; 
6 id. 337; 8 id. 103. 

There appears to be no question that the moneys collected, such 
as involved in the case here in question, and other similar cases, 
are collected under the general statute as a penalty and that such 
collections are for the use of the United States, it being specifically 
so provided in terms in the act of 1912, and, accordingly, it must be 
held that the collection involved in the case in question, as well as 
other similar collections, ultimately should be deposited and covered 
into the Treasury as miscellaneous receipts as provided in the sections 
of the Revised Statutes hereinbefore cited. 

There is no objection to leaving such collections in the appropria- 
tions involved until action by the head of the department—in case 
an appeal is filed within six months after date of the withholding— 
as provided in the act of 1912, but in the event such action affirms the 
penalty imposed, the proper action should be taken to charge the 
appropriation and carry the amount or amounts involved to the gen- 
eral fund of the Treasury as miscellaneous receipts. Payment of 
judgments of the Court of Claims in suits for the recovery of the 
amount of any such penalties as provided for under the act, should 
follow the usual procedure in the matter of payment of judgments of 
said court. 
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In the contract of R. E. Sexton, involved in the present case, it 
would appear that the collection was made in June, 1930, and unless 
an appeal to the head of the department was taken by the contractor 
within the period of six months allowed by law, the amount of $120 
would appear to be for depositing and covering into the Treasury as 
above outlined. 





(A-36284) 
DISTRICT OF COLUMBIA—COMPENSATION OF DEPUTY CORONERS 


The two positions of deputy coroner of the District of Columbia have been 
excluded from the terms of the classification act effective July 1, 1924, by 
reason of the subsequent act of December 13, 1924, 48 Stat. 713, incorpo- 
rated as section 327 of the new Code of Laws for the District of Columbia, 
enacted March 4, 1929, fixing compensation for such positions at a rate not 
exceeding $5 per day, payable only in case of the absence or disability of the 
coroner, and there is no authority to pay compensation to the deputy 
coroners On an annual basis as for half-time service. 

Neither the recommendation in an annual budget on the basis of which an 
annual appropriation for personal services is provided, nor the testimony 
before a committee of Congress, has the effect of repealing or rendering 
inoperative the terms of a prior statute specifically fixing the basis of 
salary payments. 

Comptroller General McCarl to J. R. Lusby, Disbursing Officer, District of 

Columbia, May 7, 1931: 


In the audit of your accounts, exception was taken March 14, 1931, 
to item shown on voucher No. 39878, pay roll for coroner’s office, 
District of Columbia, July 16 to 31, 1930, of $64.32 representing 
compensation, less retirement deductions, paid to A. M. MacDonald 
at the rate of $1,600 per annum, half-time service as in grade P-3, 
notation on pay roll appearing as follows: 


Appt. 7/16 by C. O. dated 7/15. New position Allocation rec’d 6/27. Half 
time service. 


It appears that the same rate of compensation as in the same grade 
has been paid on and after July 1, 1930, under the terms of the 
classification act, for the other position of deputy coroner, occupied 
by J. D. Rogers, and that prior to July 1, 1930, this deputy coroner 
had been paid on an annual basis of $2,000 as in grade P-1 for full- 
time service under the terms of the classification act. 

The reason for the exception was stated as being the terms of 
section 196 of the Code of Laws for the District of Columbia as 
amended by act of December 13, 1924, 43 Stat. 713, providing as 
follows: 


Sec. 196. Deputy coroners.—The commissioners of said District shall have 
authority to appoint two deputy coroners, who shall assist the coroner in the 
performance of his duties aforesaid, and shall perform the same duties in case 
of the absence or disability of the coroner. The deputy coroners shall serve 
and receive pay only in case of the absence or disability of the coroner, and 
when serving their duties shall be the same as the aforesaid duties of the 
coroner. The deputy coroners shall, while acting, receive compensation at a 
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rate not exceeding $5 per day, to be paid as other expenses of said District, 
and each shall give bond in the penalty of $2,500, with security to be approved 
by the Supreme Court, conditioned for the due performance of his duties. 


This act has been incorporated as section 327 of the new Code of 
Laws for the District of Columbia enacted March 4, 1929. 

Section 196 of the Code of Laws for the District of Columbia was 
first enacted March 3, 1901, 31 Stat. 1221, the amendment of Decem- 
ber 13, 1924, authorizing appointment of two deputy coroners in- 
stead of one, as originally provided, but otherwise reenacting the 
terms of the original statute. Thus, the amendatory act of Decem- 
ber 18, 1924, provided the number of deputy coroners, prescribed 
their duties, and fixed the maximum rate of compensation on a per 
diem basis, subsequent to July 1, 1924, the effective date of the 
classification act in which no per diem rates were authorized, and 
therefore must be taken as having excluded such positions from the 
provisions of the classification act. 

April 2, 1931, you replied to the exception as follows: 


In connection with this suspension, see pages 136 to 139, inclusive, of the 
hearings before the Subcommittee on Appropriations, 1931. 


There appeared in the appropriation act of February 25, 1929, 
45 Stat. 1263, covering the fiscal year 1930; under the heading 
“ Coroner’s office” the item “For personal services, $10,040.” In 
the budget for 1931, page 1362, there was recommended to the Con- 
gress two new half-time positions with title of deputy coroner, tenta- 
tively allocated in grade P-3, and the total estimate of $11,340 for 
personal services for the coroner’s office, including that item, was 
approved and included in the following item appearing in the Dis- 
trict of Columbia appropriation act of July 3, 1930, 46 Stat. 951: 


For personal services, including not to exceed $3,500 for compensation of 
surgeons making autopsies, $11,340. 

See, also, the same item appearing in appropriation act for 1932, act 
of February 23, 1931, 46 Stat. 1378. 

The hearings to which you refer contained the testimony of the 
coroner and the auditor for the District of Columbia discussing 
the basis of an increase in the appropriations for personnel of the 
coroner’s office, wherein it appears that it was the desire of the 
coroner and the auditor to create the two new part-time positions in 
question. 

However, neither the recommendation in the budget on the basis 
of which the annual appropriation for personal services was pro- 
vided nor the discussion before a committee of the Congress had the 
effect of repealing or rendering inoperative the plain terms of the 
prior statute of December 13, 1924, which is still in force. There 
was no authority at any time on and after December 13, 1924, for 
the Personnel Classification Board to have allocated the positions of 
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deputy coroner to a grade under the terms of the classification act, 
nor for payment of compensation on an annual basis for the services 
of the deputy coroners. 

Credit will be allowed in your accounts for payments of compensa- 
tion made to the deputy coroners on an annual basis under the 
terms of the classification act covering periods prior to July 1, 1931, 
if otherwise regular, but for periods thereafter credit will be allowed 
for such payments only on a per diem basis under the terms of the 
act of December 13, 1924, supra. In support of such payments of 
compensation to the deputy coroners on a per diem basis, there will 
be required with the accounts a statement by the coroner that he 
was not on duty on all days for which compensation is paid to either 
of the deputies. 


(A-35910) 


REAL ESTATE—LAND PURCHASES—ABSTRACTS OF TITLE 


The determination of the validity of the title to land to be acquired by the 
United States is for the Attorney General, but the General Accounting 
Office is charged with the duty of making payment to the party or parties 
entitled thereto, and it is essential that abstracts of title be submitted in 
support of payments for land to the General Accounting Office. 


Comptroller General McCarl to the Secretary of War, May 8, 1931: 


Reference is made to your letter of April 21, 1931, in reply to 
my letter of March 24, 1931, relative to the settlement of claim in 
favor of George W. Heflin and wife, for $16,857.34, the purchase 
price of land to be acquired by the United States as part of the 
Fredericksburg and Spotsylvania County Battlefields Memorial. 

In my letter request was made that the abstract of title or a cer- 
tified copy thereof be transmitted to this office for use in the settle- 
ment of the claim in question. In your reply, you state that inas- 
much as the Attorney General had expressed his opinion as to the 
validity of the title involved, the purpose in requesting that the 
abstract of title be furnished was not apparent. This office does 
not question the validity of the title in the cases in which the 
Attorney General has expressed his opinion, but its responsibility is 
to be certain that payment is made to the parties rightfully entitled 
thereto in order that the United States may have a good acquit- 
tance, and it is for that purpose that an examination of the abstract 
of title is deemed essential. 

In the instant case, an attorney of this office made a telephone 
request to examine the abstract of title at the War Department 
solely with the view of expediting the settlement of the claim. The 
response to the request was such that it seemed necessary to sub- 
mit a formal request. 
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In your reply you state that the abstract desired had been for- 
warded to the Attorney General, being part of the bound volume of 
abstracts which was said to be in constant use. In order that the 
case might not be longer delayed, the abstract has been examined at 
the Department of Justice and settlement has issued on the claim. 

It may be stated that especial pains are taken to expedite the 
settlement of claims for the purchase price of land and all cases 
which are properly presented for settlement are acted upon by this 
office without delay. 

I have to advise that in all cases in which claims for the purchase 
price of land are transmitted for direct settlement, this office must 
insist on having an opportunity to examine the abstract of title. 
If an abstract is forwarded with the claim, it will be returned 
promptly to the War Department or to the Attorney General, which- 
ever is desired. 


(A-85987) 


COLLECTIONS—DEFAULTING CONTRACTORS—MISCELLANEOUS 
RECEIPTS 


Amounts recovered from defaulting contractors for losses or damages on ac- 
count of the failure of said contractors to perfom under their contracts 
are not for crediting to the appropriation under which contract payments 
were made, but are for depositing and covering into the Treasury as mis- 
cellaneous receipts as required by sections 3617 and 3618, Revised Statutes. 


Comptroller General McCarl to the Secretary of War, May 8, 1931: 


Consideration has been given letter (3504 (Vicksburg)-461), dated 
March 18, 1931, from the Chief of Engineers, War Department, to 
this office as follows: 


It appears that your certificate of settlement No. F15259-W, July 30, 1930, 
accounts of Capt. F. J. Fitzpatrick, Corps of Engineers, Vicksburg, Miss., states 
that there should be deposited as “‘ Miscellaneous receipts” certain items repre- 
senting collections of excess costs of work done due to the default of contractors. 

Under the decision of the Comptroller of the Treasury dated December 16, 
1909 (16 Comp. Dec. 384), it was the practice for many years to credit such 
items to the appropriation in order to cover the additional charges due to the 
default of the original ¢ontractor. Failure to obtain such credits to the appro- 
priation might result in some instances in inability to complete a project until 
an additional appropriation was provided by Congress, with possible detriment 
to the public interests. 

It appears to be a reasonable assumption that the primary purpose of Con- 
gress in providing an appropriation is to initiate work on a project and carry 
it on to completion rather than to increase the revenues of the Treasury by 
crediting collections of damages on account of a default in a contract to 
“ Miscellaneous receipts.” 

Attention is invited in this connection to the act of March 3, 1883 (U. 8. 
Code Title 5, par. 218), which provides that any excess cost resulting from the 
failure of a successful bidder to enter into a contract may be recovered from 
him or his surety for the use of the War Department. It would appear to be 
more essential to credit amounts to an appropriation, which are deducted from 
payments due defaulting contractor or which are recovered from his surety 
after a project had been partially completed. 
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It is, therefore, requested that this matter be reconsidered with a view of 
allowing such items to be credited to an appropriation instead of being deposited 
in the Treasury as “ Miscellaneous receipts.” 


In a letter of June 20, 1929, A-24614, by this office to the Chief 
of Engineers in answer to an inquiry relative to the application of 
the decision 16 Comp. Dec. 384, holding that moneys received from 
bondsmen of defaulting contractors to cover loss and damage were 
not moneys received for the use of the United States within the 
meaning of section 3617, Revised Statutes, and therefore not re- 
quired to be deposited and covered into the Treasury as miscellane- 
ous receipts, it was said that the same question was considered many 
times since 1909 when the decision in question was rendered, and 
that since December 20, 1916, 23 Comp. Dec. 352, it had been consist- 
ently held by the accounting offices that in such cases arising from 
the breach of Government contracts, sections 3617 and 3618, Re- 
vised Statutes, required collections made in consequence of losses 
and damages to be deposited and covered into Treasury as miscel- 
laneous receipts, citing numerous decisions, including decision of 
March 20, 1929, to you as amplified by reconsideration of August 8, 
1929, A-26073. 

As to the provisions of the act of March 3, 1883, 22 Stat. 487, as 
incorporated in section 218, title 5, U. S. Code, referred to in letter 
of the Chief of Engineers, they appear to have no application to the 
present matter. Without deciding here whether the terms used in 
that act “for the use of the War Department ” were intended to be 
a modification of the prior sections of the Revised Statutes herein 
referred to, the law of 1883 relates in particular and only to collec- 
tions on account of failure of a bidder to enter into a contract when 
his bid is accepted, and can have no application in a case such as 
here involved in which the collections represent the difference be- 
tween the prices stipulated for in a contract duly awarded and prices 
paid on account of the failure of the contractor to make delivery as 
stipulated for under his contract. 

With respect to the statement in the letter of the Chief of Engi- 
neers that failure to obtain credit to the appropriation for the col- 
lections herein discussed might result in some instances in inability 
to complete a project until an additional appropriation is provided 
by the Congress, with possible detriment to the public interests, it 
may be stated that the appropriations are chargeable with the actual 
amount necessary for the procurement of the supplies or the doing 
of the work for which the appropriations are made available and 
the actual amount chargeable is the amount paid for the goods or 
services whether obtained under a contract or otherwise. 

Accordingly, there must be and are affirmed the decisions to the 
effect that in cases of defaulting contractors the amounts recovered 








512 DECISIONS OF THE COMPTROLLER GENERAL 





for losses or damages as the result of the failure of the contractor 
to perform are for depositing and covering into the Treasury as 
miscellaneous receipts as provided by sections 3617 and 3618, Revised 
Statutes. 


(A-36421) 


CONTRACTS—PANAMA CANAL—WORKMEN’S COMPENSATION 
INSURANCE 


There is no authority of law to include in the specifications and contract for 
the construction of the Madden Dam in the Canal Zone, a provision 
requiring the contractor to furnish the benefits of workmen’s compensa- 
tion insurance, including medical services and supplies, to his employees 
and to the employees of his subcontractors engaged under the contract. 


Comptroller General McCarl to the Governor of the Panama Canal, May 8, 
1931: 


Consideration has been given to letter dated April 24, 1931, from 
the chief of office, the Panama Canal, Washington, D. C., as follows: 


That part of the War Department appropriation act making appropriations 
for the fiscal year ending June 30, 1932, approved February 23, 1931, which is 
applicable to the Panama Canal, authorizes the Governor of the Panama Canal 
to enter into contracts for continuing the construction of the Madden Dam 
to an amount not to exceed $11,250,000. 

As thus authorized, specifications are being prepared and invitations for 
bids will shortly be issued for the construction of the Madden Dam. There 
is quoted below a provision proposed for insertion in the specifications requir- 
ing the contractor to furnish medical, surgical, and hospital services and 
supplies and to pay compensation in cases of injury or death of employees 
engaged on the work, in conformity with the terms and conditions of the long- 
shoremen’s and harbor workers’ compensation act, approved March 4, 1927. 

“ Item————Liability for injury compensation.—The contractor shall be liable 
for and shall furnish medical, surgical, and hospital services and supplies and 
shall secure the payment of compensation to his employees and to the employees 
of his subcontractors engaged on work under this contract, for injuries as 
defined in, and to the extent, for periods and under conditions prescribed in, 
and at the rates payable in accordance with, the longshoremen’s and harbor 
workers’ compensation act, approved March 4, 1927. The payment of com- 
pensation and the furnishing of medical, surgical, and hospital services and 
supplies shall be secured by insuring and keeping insured the payment of such 
compensation and the furnishing such services and supplies with any stock 
company or mutual company or association authorized under the laws of the 
Canal Zone to insure workmen’s compensation; or the contractor may, with the 
approval of the contracting officer, be a self-insurer as defined in said act for 
the purpose of furnishing such medical, surgical, and hospital services and 
supplies, and in addition, for the payment of such compensation. Should the 
contractor elect to be a self-insurer and should he fail to furnish the medical, 
éurgical, and hospital services and supplies for such period as the nature of 
the injury or the process of recovery may require, such services and supplies 
may be furnished by the contracting officer and the cost thereof charged 
against the contractor and be deducted from any amounts due him or be 
collected from the contractor or his sureties; and should the contractor fail to 
pay compensation periodically, promptly, and directly to the person entitled 
thereto, the amount so unpaid may be withheld from any payment due the 
contractor under the contract until evidence of the payment of such com- 
pensation shall have been furnished to the contracting officer. Before final 
payment is made under the contract, if the contractor is a self-insurer, the 
amount which will be subsequently payable in cases of injury or death may 
be determined, and such amount either withheld from final payment under the 
contract until evidence is furnished the contracting officer that the amounts 
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due for injury or death have been paid, or the contractor required to execute 
a surety bond, satisfactory to the contracting officer, conditioned for the pay- 
ment of the amount subsequently to become due and payable for injury or 
death. In case of any dispute as to the right to medical, surgical, or hospital 
services and supplies or as to compensation or the amount thereof, the question 
shall be referred to the auditor, the Panama Canal, whose decision, when 
approved by the Governor of the Panama Canal, shall be binding upon all 
parties. Notice of an injury or death, in respect to which compensation is 
payable, shall be given, and reports of payments of compensation and termina- 
tion of disability, shall be mude promptly by the contractor or the insurer to 
the auditor of the Panama Canal.” 

The governor has stated that the immediate reason for suggesting the inser- 
tion of this provision is the presence on the Isthmus of a considerable number 
of disabled and crippled laborers resulting from recent Army and Navy con- 
tracts which made uo provision for workmen’s compensation insurance. He 
further said that as a matter of common humanity, as well as to prevent injured 
laborers on future contracts from becoming publie charges or objects of charity, 
it is essential that workmen’s compensation insurance be required. There is no 
workmen’s compensation law in effect on the Canal Zone and laborers seldom 
sue contractors for injuries received by them due partly to the fact that it can 
only occasionally be shown that the injury was due to the negligence on the part 
of the contractor. 

The various States have enacted workmen's compensation laws and the policy 
of protecting workmen has been adupted by the Congress in the enactment of 
the injured employees compensation act applicable to Government employees, 
and in the enactment of the longshoremen’s and harbor workers’ compensation 
act which covers harbor workers subject to admiralty laws and in the extension 
of the provisions of the latter act to all employees in the District of Columbia 
cther than those of the Government. It, therefore, appears proper that a pro- 
vision in line with the general policy followed by the Stute and by Congress with 
reference to this subject be included in a contract to be carried out in the Canal 
Zone where the result of failure to provide for injured workmen is to cause 
such workmen to become public charges or objects of charity. 

Your atteution is invited to the general authority granted the Governor of the 
Panama Canal in connection with authorizing the use of appropriations for the 
Panama Canal, ‘ 

“For such other expenses, not in the United States, as the Governor of the 
Panama Canal may deem necessary best to promote the maintenance and opera- 
tion, sanitation, and civil government of the Panama Canal; all to be ex- 
pended under the direction of the Governor of the Panama Canal * * *” 

The provision in the paragraph relating to sanitation, which makes the ap- 
propriation available for the “ aid and support of indigent persons legally in the 
Canal Zone, including expenses for their deportation when practicable,” is 
indicative of the direct monetary interest the Panama Canal has in the adoption 
of the policy proposed in the provision submitted for consideration. 

Your decision as to the legality of including a provision of this nature in the 
specitications for the construction of the Madden Dam is requested at your 
earliest convenience in view of the necessity of issuing the specifications at an 
early date. 


The appropriations and the authorizations for future appropria- 
tions for continuing the construction of the Madden Dam are sep- 
arate and distinct from appropriations for the “aid and support of 
indigent persons legally within the Canal Zone,” etc. See act of 
February 23, 1931, 46 Stat. 1277. 

If there be included in the specifications for continuing the con- 
struction of the dam, the proposed provision requiring the contractor 
to furnish benefits similar to those provided for certain classes of 
employees under the longshoremen’s and harbor workers’ compen- 
sation act of March 4, 1927, 44 Stat. 1424, the logical result would 
be an increase in the amount of the bids to include the cost of fur- 
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nishing such benefits. This would create an additional obligation 
under the appropriation provided for construction of the dam with 
no direct benefit in so far as the dam is concerned, and, therefore, 
would be a diverting of a part of the appropriation from the pur- 
pose for which made, and, also, would tend to relieve the other 
appropriation, specifically providing for the aid and care of indigent 
persons, from a burden which otherwise it would bear. 

Furthermore, the proposed provision would establish a direct 
relationship between the United States and the contractor’s em- 
ployees not authorized by law (see sec. 3 (a) (2) of the longshore- 
men’s and harbor workers’ compensation act), and would impose a 
burden upon the United States of enforcing a private right which is 
unauthorized in the absence of express provision of law therefor. 

Your letter indicates that persons in private employ in the Canal 
Zone are not adequately protected in the matter of workmen’s com- 
pensation and insurance. If there be no authority to require private 
employers to adopt proper safeguards to prevent death or injury 
of employees engaged in the construction of public works, and to 
furnish the employees the benefits of workmen’s compensation and 
insurance, the matter is for remedying not by including provisions 
in the specifications and contracts for construction of public works, 
but by presentation of the matter to the Congress for its considera- 
tion whether there should be adopted for the Canal Zone some form 
of workmen’s compensation and insurance. 

Answering your question specifically, you are advised that the 
proposed provision may not legally be inserted in the specifications 
for continuing the construction of the Madden Dam, 


(A-36266) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—SALARY ADJUST- 
MENTS 





The rule that salary adjustments resulting from allocation or reallocation of 

positions is effective from the first of the pay period in which notice is 
received in the administrative office, is applicable only to cases where the 
final action of the Personnel Classification Board is necessary, and is not 


applicable where the personnel change is based exclusively on administra- 
tive action. 


Comptroller General McCarl to the Secretary of the Navy, May 9, 1931: 


Consideration has been given to your letter of April 1, 1931, as 
follows: 


Receipt is acknowledged of notices of disallowance in the accounts of the 
disbursing clerk of the Navy Departmént for the months of July, November, 
and December of the following salary payments on the ground that the increases 


= Sere may not be made retroactively effective in the absence of 
statute: 
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Navigation: Louise M. Brodkin, promoted November 14, 1930, from underclerk, 
CAF-1, $1,260, to jr. clerk, CAF-2, $1,440, effective November 1, 1930. En- 
tered on duty November 1 and executed oath November 19. Additional 
position, same as BD. James, created October 15. Disallowance, $6.27; $0.23 
retirement fund adjustment. 

Judge Advocate General: Kady Elvove, promoted July 8, 1930, from jr. clerk- 
stenographer, CAF-2, $1,440, to asst. clerk-stenographer, CAF-3, $1,620, effec- 
tive July 1, 1930, entered on duty July 1, 1980. Executed oath January 31, 
1931, vice L. I. Mason. Disallowance, $3.38; $0.12 retirement fund adjust- 
ment. 

Aeronautics: Mrs. Ruth J. Youngman, promoted July 16, 1930, from jr. clerk- 
stenographer, CAF-2, $1,440, to sr. stenographer, CAF-3, $1,620, effective 
July 1, 1930, entered on duty July 1, 1930, and executed oath July 28. Addi- 
tioual position, same as BE. A. Dakin, created July 1. Disallowance, $7.24; 
$0.26 retirement fund adjustment. 

Aeronautics: Irene Edney, promoted July 16, 1930, from jr. stenographer, 
CAF-2, $1,440, to sr. stenographer, CAF-3, $1,620 per annum, effective July 1, 
1930, entered on duty July 1, 1930. Oath July 19, vice O’Leary. Disallow- 
ance, $7.24; $0.26 retirement fund adjustment. 

Engineering: Elmer G. Via, promoted November 14, 1930, from associate engi- 
neer (mechanical), P-3, $3,300, to engineer (marine), P-4, $3,800, effective 
November 1, 1930, entered on duty July 16, 1930. Oath November 19, 1930, 
vice Howell. Disallowance, $17.42; $0.63 retirement fund adjustment. 

Engineering: Robert J. Ruths, promoted November 14, 1930, from assistant 
engineer (marine), P-2, $2,800, to associate engineer (mechanical), P-3, 
$3,200, effective November 1, 1930, entered on duty July 16, 1930. Oath 
November 19, 1930, vice Via. Disallowance, $13.95; $0.50 retirement fund 
adjustment. 

Navigation: Ferdinand Price, promoted December 11, 1930, from underclerk, 
CAF-1, $1,320, to jr. clerk, CAF-2, $1,440, effective December 1, 1930. Oath 
December 13. Additional position, sarne as E. James, created December 1. 
Disallowance, $3.21; $0.12 retirement fund adjustment. 

Supplies and Accounts: Mildred E. Thompson, promoted December 11, 1930, 
from jr. clerk-typist, CAF-2, $1,560, to assistant clerk, CAF-3, $1,620, effective 
December 13. Additional position, same as E. James, created December 1. 
vice Smith. Disallowance, $1.45; $0.05 retirement fund adjustment. 

Supplies and Accounts: Mary L. Brady, promoted December 11, 1930, from jr. 
stenographer, CAF-2, $1,500, to assistant clerk-stenographer, CAF-3, $1,620, 
effective December 1, 1930. Entered on duty December 1, 1930. Oath 
December 11, vice Patterson. Disallowance, $3.22; $0.11 retirement fund 
adjustment. 

Supplies and Accounts: Jane B. Stansfield, promoted December 11, 1930, from 
underclerk, CAF-1, $1,380, to jr. clerk, CAF-2, $1,440, effective December 1, 
1930. Entered on duty December 1, 1930. Oath December 11, vice Carley. 
Disallowance, $1.61; $0.06 retirement fund adjustment. 

Supplies and Accounts: Kaye B. Greene, promoted December 11, 1930, from 
underclerk-typist, CAF-1, $1,260 to jr. clerk-typist, CAF-2, $1,440, effective 
December 1, 1930. Entered on duty December 1, 1930. Oath December 11, 
vice Thompson. Disallowance, $4.83; $0.17 retirement fund adjustment. 
The Comptroller General held on September 8, 1924, that an allocation or 

reallocation of a position is effective from the beginning of the pay period 
current at the date of receipt in the administrative office of the allocation by 
the Personnel Classification Board. On May 16, 1925, he held that it was not 
recessary to report to the Personnel Classification Board appointments, pro- 
motions, etc., to positions previously allocated by the board, and if reported, it 
was not necessary to await the action of the board before taking administrative 
action. 

The department, in the interest of uniform procedure and to guard against 
a possible change in the classification of a position on reconsideration, adopted 
the practice of submitting to the board cases falling within the latter class, 
although not mandatory under the comptroller’s decision. Letters of promotion 
or reassignment were dated at the time the cases were submitted to the board, 
effective from the beginning of the pay period then current, because the alloca- 
tions in these cases were always received during the pay period. This practice 
has been followed since September, 1924, and was not questioned by the General 
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Accounting Office until the above disallowances were made in Januury, 1931, on 
July, 1930, payments. 

The decisions of the Comptroller General of July 22, 1929, and October 23, 
1926, referred to as the basis for the disallowances, relate to the antedating of 
appointments and retroacting administrative promotions, respectively, which 
have long been understood by the department to be illegal. It was not under- 
stood that these decisions applied to promotions by change of duties to positions 
previously allocated by the Personnel Classification Board, in view of the 
decision of the comptroller of September 8, 1924, above referred te, that the 
allocation or reallocation of a position is effective from the beginning of the 
pay period current at the date of receipt in the administrative office of the 
allocation by the Personnel Classification Board. The Comptroller General’s 
decision of August 19, 1926, also cited as a basis for the disallowances, was in 
a case similar to those upon which the disallowances were made, namely, the 
promotion of an employee transferred from a lower to a higher grade to fill 
an existing vacant position, the duties of which had previously been allocated 
to the higher grade. This decision apparently authorizes the antedating of 
such promotions to the beginning of the pay period current at the date of receipt 
of notice of confirmation by the Personnel Classification Board but prohibits 
the antedating of promotions to the date the employee was assigned to the 
duties of the higher position. 

It is presumed that the decision of the Comptroller General authorizing the 
antedating of allocations and reallocations to the beginning of the pay period 
current at the date of receipt of notice of confirmation by the Personnel Classi- 
fication Board was on the ground of equity, as employees would otherwise lose 
a part of the compensation to which they were entitled due to delay caused by 
the procedure necessary to effect the allocation or reallocation. It would seem 
that as a matter of equity all promotions of employees involving a change in 

-grade whether to positions which have been previously allocated by the board 
or to new positions should be made effective from the beginning of the pay 
period, provided the employee entered upon the duties of the position prior to 
that date. 

In view of the foregoing, which shows that the department acted in good 
faith in making the promotions in question retroactive, and the small amounts 
involved, it is requested that the disallowances be removed. 


Each of the cases listed involved only administrative action to give 
effect to the promotion either (1) to an existing vacant position pre- 
viously allocated, or (2) to an additional position created adminis- 
tratively with duties and responsibilities identical with those existing 
positions previously allocated. There was not involved in any of 
the cases an allocation or reallocation of positions authorizing or 
requiring the action of the Personnel Classification Board. 

It would seem that the numerous decisions of this office that had 
been printed or otherwise given general distribution should have 
been sufficient to have guided the officers of the Navy Department 
in taking the proper administrative action. It appears that the rule 
laid down by this office for salary adjustments resulting from alloca- 
tions or reallocations of positions by the final action of the Personnel 
Classification Board was erroneously applied to make salary adjust- 
ments resulting from promotions of employees by administrative 
action. In view of the decisions of this office on the matter it is not 
apparent why the two classes of cases should have been confused. 
The rule as to allocations and reallocations of positions was first 
stated in decision of September 8, 1924, 4 Comp. Gen. 280, quoting 
from the syllabus, as follows: 


The original allocation or a revised allocation of a position hereafter made 
under the provisions of the classification act of March 4, 1923, 42 Stat., 1488, is 
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effective only from the beginning of the pay period current at the date of 
receipt by the administrative office. * 

See, also, 4 Comp. Gen. 721, defining the term “ administrative office ” 
and 6 id, 202, adopting the first of the month as the beginning of the 
pay period. This rule is applicable to any case where the final 
action of the Personnel Classification Board is necessary, including 
not only the reallocation of existing positions but also the original 
allocation of new positions. 9 Comp. Gen. 128; 10 id, 284. This 
rule is not applicable where the final action of the Personnel Classifi- 
cation Board is not necessary; that is, where the personnel change 
is based exclusively on administrative action, whether it be appoint- 
ment, promotion, or transfer to a vacant previously allocated posi- 
tion, or to an additional position created administratively with duties 
and responsibilities identical with those of existing positions pre- 
vously allocated. See 4 Comp. Gen. 126; id. 957; 6 id. 183; 8 id. 522; 
9 id. 101. 

The effective date of salary changes resulting from administra- 
tive action exclusively, as distinguished from action requiring ap- 
proval by the Personnel Classification Board, is the date of the ad- 
ministrative action ; that is, the date the action is taken by the admin- 
istrative officer vested with the proper authority, or a subsequent date 
specifically fixed. 4 Comp. Gen. 957. It is a long-established rule, 
that, in the absence of a statute specifically so providing, administra- 
tive changes in salary rates may not be made retroactively effective. 
The classification act justified or authorized no different rule in this 
respect. 

The decision of August 19, 1926, 6 Comp. Gen. 133, did not, as 
appears to have been the understanding of the Navy Department, 
authorize the antedating of administrative promotions to the begin- 
ning of the pay period current at the date of receipt of notice of 
confirmation by the Personnel Classification Board where the em- 
ployee was transferred from a lower to a higher grade in some 
existing vacant position, the duties of which previously had been 
allocated to a higher grade. On the contrary, the decision held as 
follows, quoting from the syllabus: 


The promotion of an employee transferred from a lower to a higher grade 
to fill an existing vacant position, the duties of which had previously been 
allocated to the higher grade, becomes effective from the date the regular 
promotion is made, and subsequent thereto the promotion can not be made 
retroactive from the date the employee was assigned to duty although the 
regular promotion could have been made at the time effective from such date. 


There was no distinction made or intended in the application of 
this rule whether an employee had, or had not, been assigned to the 
duties of a position in a higher grade prior to the date the adminis- 
trative office took action to promote the employee. 

There appears no basis in law for the suggestion made in the next 
to the last paragraph of your submission that— 








518 DECISIONS OF THE COMPTROLLER GENERAL 


all promotions of employees involving a change in grade whether to positions 
which have been previously allocated by the board or to new positions should 
be made effective from the beginning of the pay period, provided the employee 
entered upon the duties of the position prior to that date. 


In salary changes involving the action by two separate and distinct 

agencies of the Government, such as the administrative office and the 
Personnel Classification Board, there being involved merely the fix- 
ing of the rate of compensation for the position actually held, rather 
than the effective date of an appointment or promotion to a position, 
there was need of a uniform and practical accounting rule fixing an 
effective date, as fair as possible both to the employees and to the 
Government. However, the effective date of salary changes that are 
dependent only upon the action of the administrative officer vested 
with authority to make the appointment or promotion is for deter- 
mination now by the same rule that applied to such changes before 
the classfication act became effective. If the administrative office 
desires the promotion of an employee to a vacant existing position, 
which had previously been allocated, to take effect on the first day 
of a month, on or previous to which the employee had been assigned 
to the duties thereof, all that is needed is proper administrative 
action in making the promotion thus effective without reference of 
the matter to, or waiting for any action of, the Personnel Classifica- 
tion Board thereon. 

’ The disallowances in the accounts above stated must be, and are, 

sustained, and the employees should be advised to adjust their 

indebtedness to the Government without further delay. 


(A-36473) 


SATURDAY HALF HOLIDAYS—PART-TIME AND INTERMITTENT 
EMPLOYEES 





Employees for whom no regular hours of work are fixed, whose employment 
is part time or intermittent, and who are paid by the hour for the time 
actually worked, are not entitled to the benefits of the act of March 3, 
1931, 46 Stat. 1482, granting Saturday half holidays to certain Government 
employees. 


Comptroller General McCarl to the Secretary of Commerce, May 9, 1931: 


Consideration has been given to your letter of April 29, 1931, as 
follows: 


The Government fuel yards of the Bureau of Mines of this department engages 
from time to time a number of laborers and truck drivers who are paid at 
an hourly rate. Employees of this class may work one or two hours a day or 
may be engaged steadily over a considerable period. Quite frequently laborers 
are engaged for only a few hours’ work and when the job in hand has been 
completed would not be engaged on other work for some time. The employ- 
ment agreements of these laborers read that they will be paid a certain amount 
per hour “ when actually employed.” 

In view of the act approved March 8, 1931, Public No. 783, providing that 
on Saturdays four hours shall constitute a day’s work with pay for the day 
the same as on other days when full time is worked, for all civil employees of 
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the Government, whether on the hourly or other basis, your decision is requested 
as to whether the above-mentioned employees are entitled to pay for eight 
hours on Saturdays when— 

(a) they are employed for four hours’ work on Saturday only; 

(b) when they are employed for several weeks continuously ; 

(c) when they are employed for one full week, Monday to Saturday, inclusive, 
and 


(d@) when they are employed from Friday to Monday. inclusive, 

In decision of April 1, 1931, A-35946, 10 Conip. Gen. 445, it was 
held that there could have been no intent to include within the 
benefits of the act of March 3, 1931, supra— 
employees hired during an emergency with compensation by the hour for the 
hours actually worked, solely for such emergency work as fire fighting, and 


other similar emergency work, the very nature of which would permit of 
no delay, nor the fixing of hours of labor for the performance thereof. * * * 


In decision of April 14, 1931, A-36097, 10 Comp. Gen. 464, after 
quoting from the above decision of April 1, it was held: 
The same may be said as to employees hired solely as substitutes to perform 


the duties of regular employees, during their absence, with compensation by 
the hour for the hours actually worked. * * 


In decision of April 29, 1931, A-36336, 10 Comp. Gen. 496, it was 
held: 


*_ * * 


If the number of hours’ work regularly required of part-time 

employees, including charwomen, has not been fixed, but the employees work 

a varying number of hours on different days due to the exigency of the service 

and are paid by the hour for the time actually worked, the benefits of the 
x * 


statute do not apply. * 


Applying the principle announced in these decisions, the general 
rule may be stated that all employees for whom no regular hours 
of work are fixed, whose employment is part time or intermittent, 
and who are paid by the hour for the time actually worked, are not 
entitled to the benefits of the act of March 3, 1931, granting Saturday 
half holidays to certain Government employees. 

You are advised, therefore, that the employees mentioned in your 
letter are not entitled to pay as for eight hours on Saturday, unless 
eight hours are actually worked, under the condition stated in either 


(a), (4), (¢), or (d). 


(A-32811) 
CLASSIFICATION OF CIVILIAN EMPLOYEES—PANAMA CANAL 


The salary rates of Panama Canal employees in the Canal Zone are required 
to be adjusted in accordance with the principles of classification as ex- 
tended to the field service by the terms of the Welch and Brookhart Salary 
Acts, but there may be added a differential of not to exceed 25 per cent 
of the rates thus fixed. 


Comptroller General McCarl to the Governor of the Panama Canal, May 12, 
1931: 
In the audit of pay rolls for employees in the Canal Zone, the 
question has arisen whether the principles of classification have been 
properly applied. 
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There was included in the act of December 6, 1924, 43 Stat. 704, 
712, an appropriation to enable the Governor of the Panama Canal, 
as head of the Panama Canal service, to adjust the compensation of 
the Panama Canal employees in the Canal Zone, which is a field serv- 
ice, “ to correspond, so far as may be practicable, to the rates estab- 
lished by the classification act of 1923 for positions in the depart- 
mental service in the District of Columbia.” This authority was 
extended from year to year in annual appropriation acts, made per- 
manent by section 3 of the Welch Act of May 28, 1928, 45 Stat. 785, 
and mandatory by section 2 of the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1005, in part, as follows: 

The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation .of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
a to the rates established by the act of May 28, 1928 (U. S. C., Supp. 


3, title 5, sec. 673), and by this act for positions in the departmental services 
in the District of Columbia: * 


Thus the principles of classification are now required to be applied 
in the field, including Panama Canal employees in the Canal Zone, 
by action of the administrative office. 

The act of August 24, 1912, 37 Stat. 561, provided, in part, as 
follows: 

* * * All other persons * * ® ghall be appointed by the President, 
or by his authority, removable at his pleasure, and the compensation of such 
persons shall be fixed by the President, or by his authority, until such time as 
Congress may by law regulate the same, but salaries or compensation fixed 
hereunder by the President shall in no instance exceed by more than twenty- 
five per centum the salary or compensation paid for the same or similar services 
to persons employed by the Government in continental United States, * * * 
(United States Code, title 48, sec. 1305.) 

The effect of the statutes extending the principles of classification 
to the field service is a regulating by the Congress of compensation 
rates of Panama Canal employees in the Canal Zone within the 
meaning of the act of August 24, 1912, supra, and, as provided by 
that statute, the compensation of such employees is no longer author- 
ized to be fixed by the President. There is, however, nothing in any 
of the statutes extending the principles of classification to the field 
service, which would preclude the continued recognition of the long- 
existing differential in salary rates in favor of positions in the Canal 
Zone, not to exceed the maximum differential fixed by the act of 
1912, supra, at 25 per cent higher than the rates paid for the same or 
similar services to persons employed by the Government in the conti- 
nental United States. See decision of August 7, 1925, A-9682, to the 
Postmaster General, authorizing postal employees for the Panama 
Canal to be paid 25 per cent more than the rates fixed by the postal 
reclassification act of February 28, 1925, 43 Stat. 1053, for the same 
or similar positions in the continental United States. 
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The principles of classification require that the duties and respon- 
sibilities shall determine the grade or salary range of a field position, 
in the same manner as in the departmental service in the District of 
Columbia, according to the basic qualifications of the several graces 
as set forth in the classification act, as amended by the Brookhart 
Salary Act. The difference is that in the departmental service in 
the District of Columbia the allocation of positions is by the joint 
action of the administrative office and the Personnel Classification 
Board, whereas in the field service the sole authority to allocate the 
positions to the several grades or salary ranges is vested in the ad- 
ministrative office. The salary rates within the proper grade or sal- 
ary range as thus determined, fixed for individual employees on the 
basis of personal efficiency and experience, must include the deter- 
mined value of allowances furnished in kind as a part of the total 
compensation, as required by the act of March 5, 1928, 45 Stat. 193. 
For the procedure in this regard, see 5 Comp. Gen. 957; 6 id. 162; 
8 id. 628; 9 id. 528. 

From your letter of July 28, 1930, to which reply was made by 
this office under date of August 4, 1930, it would appear that there 
has been some effort to apply the principles of classification to 
Panama Canal employees in the Canal Zone in connection with mak- 
ing the salary adjustments authorized and required by the Welch and 
Brookhart Salary Acts, but it has been impossible for this office to 
determine from the pay rolls submitted to this office for audit 
whether, and to what extent, there has been proper compliance with 
the requirements of law. 

In view of your letter of July 28, 1930, and the reply of August 
4, 1930, the rates heretofore fixed under the Welch and Brookhart 
Salary Acts need not be disturbed for the current fiscal year. How- 
ever, effective July 1, 1931, the procedure should be first to de- 
termine the proper grade or salary range as prescribed by the terms 
of the classification act, as amended, for each civilian position in 
the Canal Zone under your jurisdiction based on the duties and re- 
sponsibilities of the position, and then to fix a salary rate for the 
incumbent of each position which coincides exactly with one of the 
rates prescribed by the classification act for the grade or salary 
range thus determined plus the differential of not in excess of 25 
per cent of the said rate prescribed in the classification act. 

The pay rolls for periods beginning July 1, 1931, should show 
for each position affected hereby: (1) The grade or salary range, such 
as CAF-1, PS-2, etc.; (2) the salary rate within such grade fixed 
for the particular employee; (3) the amount of the differential not 
to exceed 25 per cent of the particular salary rate thus fixed; (4) 
the determined value of allowances furnished in kind to be consid- 
ered a part of the total rate of compensation; (5) deductions for 
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retirement based on the total salary rate thus determined, including 
the cash portion (classification rate plus differential), as well as 
the determined value of the allowances furnished in kind, all of 
which must be considered as the “basic salary, pay, or compensa- 
tion” within the meaning of section 9 of the new Panama Canal 
retirement act of March 2, 1931, 46 Stat. 1471, effective July 1, 
1931; and (6) the net cash payment. 


(A-36555) 
OATHS TO TRAVEL EXPENSE VOUCHERS 


As section 8 of the act of August 24, 1912, 37 Stat. 487, which specifically 
enumerates the class of officers and employees authorized and empowered 
to administer oaths to accounts for travel and other expenses against the 
United States, does not include “Chief, Administrative Section,” Aero- 
nautics Branch, Department of Commerce, said employee is not authorized 
to administer such oaths. 


Comptroller General McCarl to the Secretary of Commerce, May 13, 1931: 
I have your letter of April 27, 1931, as follows: 


The General Accounting Office has on several occasions questioned the right 
of Mr. 8. W. Crosthwait of the aeronautics branch to administer oaths to 
expense accounts. 

The Act of August 24, 1912, permits, among others mentioned, “ chief clerks 
of the various executive departments and bureaus, or clerks designated by them 
for the purpose” to administer oaths to expense accounts. 

The act of August 29, 1890, provides: “ The chief clerks of the several execu- 
tive departments and of the various bureaus and offices in Washington, 
District of Columbia, are hereby authorized and directed, on application and 
without compensation therefor, to administer oaths of office to employees 
required to be taken on their appointment or promotion.” 

On April 3, 1928, the Director of Aeronautics requested the department to 
authorize Mr. 8. W. Crosthwait to administer oaths of office required by law, 
or otherwise, to accounts for travel and other expenses against the United 
States, and this was done on April 7, 1928. It now appears that there was no 
necessity for designating him to administer oaths of office, as the act of August 
29, 1890, is ample authority for that purpose, but that part of the designation 
which relates to administering oaths to expense accounts is appropriate under 
the act of August 24, 1912. 

At the time of his original designation for the purnose mentioned Mr. Cros- 
thwait’s title was senior administrative assistant, and it was later changed to 
chief, administrative section. His duties have always been comparable to 
those of a chief clerk of a bureau, and the administration by him of an oath 


to an expense account, or an oath of office, is apparently authorized by the laws 
mentioned. 


The act of August 29, 1890, 26 Stat. 371, provides: 


And the chief clerks of the several executive departments and of the various 
bureaus and offices thereof in Washington, District of Columbia, are hereby 
authorized and directed, on application and without compensation therefor, to 


administer oaths of office to employees required to be taken on their appoint- 
ment or promotion. 


The foregoing has reference to oaths of office to employees required 
to be taken on their appointment or promotion, and not to oaths ad- 
ministered to accounts for travel or other expenses against the United 
States. 


Section 8 of the act of August 24, 1912, 37 Stat. 487, provides as 
follows: 
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After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, collectors of customs, collectors of internal revenue, chief clerks of 
the various executive departments and bureaus, or clerks designated by them 
for the purpose, the superintendent, the acting superintendent, custodian, and 
principal clerks of the various national parks and other Government reserva- 
tions, superintendent, acting superintendents, and principal clerks of the differ- 
ent Indian superintendencies or Indian agencies, and chiefs of field parties, are 
required, empowered, and authorized, when requested, to administer oaths, re- 
quired by law or otherwise, to accounts for travel or other expenses against the 
United States, with like force and effect as officers having a seal; for such 
services when so rendered, or when rendered on demand after said date by 
notaries public, who at the time are also salaried oflicers or employees of the 
United States, no charge shall be made; and on and after July first, nineteen 
hundred and twelve, no fee or money paid for the services herein described shall 
be paid or reimbursed by the United States. 


Paragraph 115 of the Standardized Government Travel Regula- 
tions has incorporated therein the provisions of section 8 of the act of 
August 24, 1912, swpra, which govern generally the matter as to who 
may administer oaths to expense accounts; and while the list includes 
chief clerk of a bureau, it does not include “ Chief, Administrative 
Section,” even though the duties are as you state comparable to those 
of,a chief clerk of a bureau. 

In a similar question considered by this office in decision of May 28, 
1930, A-31806, it was held as follows: 


One purpose of requiring oaths to be administered to accounts for travel or 
other expenses against the United States is that the person submitting the 
account and subscribing to the oath may be held criminally liable for any 
false statement contained therein. Hence, if the legality of the oath should 
ever be brought into question it probably would be in criminal action in which 
the statute would be construed strictly. Therefore, the interests of the Govern- 
ment would seem to require that the terms of the statute be applied literally 
rather than enlarged by construction. : 


Not only is Mr. Crosthwait not a chief clerk, but it does not appear 
that the section or unit under his administrative supervision is a 
bureau within the meaning of the act of August 24, 1912. 

Therefore, upon the facts presented it must be held that he is not 
authorized under the act of August 24, 1912, supra, to administer 
oaths to expense accounts. 

You are advised accordingly. 


(A-36526) 


PAY—ARMY OFFICER WHOLLY RETIRED 


Where an officer in the Medical Corps of the Army was found by a retiring 
board to be incapacitated for service on account of disability which was 
not the result of any incident of the service, and was by direction of the 
President wholly retired from the service under the provisions of sections 
1252 and 1275 of the Revised Statutes, he is entitled to one year’s pay, 
including rental and subsistence ailowances as an officer with a dependent 
as defined in section 4 of the act of June 10, 1922, 42 Stat. 627, as amended. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, May 
14, 1931: 
There has been received your letter of April 17, 1931, requesting 
decision whether you are authorized to make payment on a voucher 
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transmitted therewith in favor of Stakely F. Hatchette, formerly 
first lieutenant, Medical Corps, United States Army, for one year’s 
pay in the amount of $2,000, and rental and subsistence allowances 
for the same period as an officer with dependent (wife) in the 
amounts of $720 and $438, respectively, by reason of his retirement 
under paragraph 29, Special Orders No. 74, War Department, dated 
March 30, 1931, as follows: 


29. First Lieutenant Stakely F. Hatchette, Medical Corps, having been found 
by an Army retiring board incapacitated for active service on account of 
disability which is not the result of any incident of the service, and such 
finding having been approved by the President, is by his direction wholly 
retired from the service on March 31, 1931, under the provisions of section 
1252, Revised Statutes, and the act of Congress approved April 23, 1930. The 
provisions of section 1275, Revised Statutes, apply in this case. 


There appears to be no question as to the item of one year’s pay, 
but you state that you are in doubt whether this office will follow 
the decision of the Court of Claims in Miller v. United States, 69 
Ct. Cls. 750, as to the items of rental and subsistence allowances. 

Former Lieutenant Hatchette, as in the Miller case, was found, by 
an Army retiring board to be incapacitated for service on account 
of disability which was not the result of any incident of the service, 
and he was, by direction of the President, wholly retired from the 
service under the provisions of sections 1252 and 1275, Revised 
Statutes. Giving application to the rule set out in that opinion 
and which has been accepted by this office, he is entitled to one year’s 
allowances, as an officer with a dependent (wife), as defined in sec- 
tion 4, act of June 10, 1922, 42 Stat. 627, as amended. Accordingly, 
you are advised that payment is authorized on the voucher, if it 
is otherwise correct, 


(A-36166) 


OATHS OF OFFICE—DISTRICT OF COLUMBIA EMPLOYEES 


Employees of the District of Columbia appointed to a position or office requir- 
ing the taking of an oath of office are not entitled to the compensation of 
the position or office unless and until they have taken the oath of office 
prescr.bed by section 77, Title 20, Code of the District of Columbia. A 
change in grade is to be considered as an appointment to a position or 
office requiring the taking of the oath of office. 


Decision by Comptroller General McCarl, May 19, 1931: 

Review has been requested of the disallowance in the accounts of 
J. R. Lusby, disbursing officer, District of Columbia, of credit for 
payments aggregating $26.56 made by him to Robert S. LeCompte, 
principal guard, District of Columbia Reformatory, Lorton, Va., 
on vouchers 40276, 40210, 42141, 43516, and 44892, July, August, and 
September, 1930, the amount disallowed covering the difference in 
gay between that of senior guard and principal guard for the period 
uly 8, 1930, to September 2, 1930, inclusive, 
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The record shows that Robert S, LeCompte was transferred, pro- 
moted, and appointed on July 8, 1930, by order of the Board of Com- 
missioners, District of Columbia, from senior guard to principal 
guard, but that he failed to take an oath of office when assuming the 
duties of the new position and that he was dropped from the pay 
roll for cause September 2, 1930. The disallowance of the difference 
in pay was made because of the failure of the employee to take an 
oath of office as prescribed by section 1757, Revised Statutes. The 
disbursing officer, in reply to the disallowance, has stated that section 
1757, Revised Statutes, applies only to employees of the United 
States, not to employees of the District of Columbia. The contention 
of the disbursing officer appears to be correct in so far as concerns the 
application of that section of the Revised Statutes, but section 77, 
Title 20, of the Code of the District of Columbia, provides that— 

All civil officers in the District shall, before they act as such, respectively 
take and subscribe an oath or affirmation to support the Const tution of the 


United States, and faithfully to discharge the duties of their respective 
offices; * * %, 


The appointment of the employee from senior guard to principal 
guard constituted a change in grade from CU-4 to CU-5 and it was 
held by this office, in decision 3 Comp. Gen. 1005, that a change in 
grade is to be considered as an appointment to a position or office re- 
quiring the taking of an oath of office. 

In view of the foregoing it would appear that the employee was 
not entitled to the pay of the higher grade unless and until he had 
taken the oath of office prescribed by section 77, Title 20, Code of the 
District of Columbia, and having failed to do so credit for any pay- 
ments made to him at the higher rate of pay is for disallowance in 
the accounts of the paying officer. Accordingly, the action taken by 
this office in disallowing credit in the accounts for the increase in pay 
paid to this employee must be, and is, sustained. 


(A-36424) 
PROPERTY, PRIVATE—LOST IN THE NAVAL SERVICE 


The right of an officer of the Navy to reimbursement for the loss or destruc- 
tion of or damage to his personal property under the act of October 6, 
1917, 40 Stat. 389, as amended by the act of March 3, 1927, 44 Stat. 
1368, when such loss, destruction or damage and the death of the officer 
occur at the same time, does not vest if the officer prior to his death, and 
therefore does not become a part of his personal estate which passes on 
his death to his heirs or legal representatives. 


Comptroller General McCarl to the Secretary of the Navy, May 25, 1931: 
There has been received your letter of April 25, 1931, as follows: 


A claim has been received in the Navy Department from Mrs. Sophie §. 
Thompson, widow of the late Lieutenant P. B. Thompson, U. S. Navy, for - 
reimbursement for a watch owned by Lieutenant Thompson which was dam- 
aged beyond repair when a U. S. Navy airplane piloted by him crashed on 
February 19, 1931, near Pensacola, Florida. Lieutenant Thompson was killed 
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in this accident. The claim of Mrs. Thompson has been submitted for set- 
tlement under the act of October 6, 1917, as amended by the act of March 
8, 1927. (Sections 981-983, title 34, U. S. Code.) 

The act of October 6, 1917, as amended, provides in part as follows: 

“That the Paymaster General of the Navy be, and he is hereby, authorized 
and directed to reimburse such officers, enlisted men, and others in the naval 
service of the United States as may have suffered, or may hereafter suffer, 
loss or destruction of or damage to their personal property and effects in the 
naval service * * 

No specific coihien is contained in the above act authorizing the pay- 
ment of claims of legal representatives of deceased officers, enlisted men or 
others in the naval service, who may have suffered loss of or damage to 
their personal property under conditions which would have permitted the 
settlement of the personal claims of such persons if they had survived. 

The act of October 6, 1917, as amended, superseded and enlarged the provi- 
sions of the act of March 2, 1895 (28 Stat. 962). In construing this latter 
act the Comptroller of the Treasury held that payments could be made to 
the legal representatives of officers and enlisted men who died subsequent 
to the losses of their property but before reimbursement was made. (1 Comp. 
Decisions 473; 8 Comp. Decisions 688.) However, in these cases it was indi- 
cated that, so far as the claim of a legal representative of an officer was con- 
cerned, payment may not have been authorized where the death of the officer 
and the loss of or damage to his property resulted from the same accident. 

A decision is requested as to whether the claim of Mrs. Thompson can legally 
be approved under the act of October 6, 1917, as amended, provided the Chief 
of the Bureau of Navigation determines that the above accident constituted a 
“shipwreck or other marine disaster” and the property involved is contem- 
plated by the provisions of the act. 


The act of October 6, 1917, 40 Stat. 389, authorized the Paymaster 
General of the Navy to reimburse such officers, enlisted men, and 
others in the Naval Service of the United States who suffer loss or 
destruction of or damage to their personal property and effects in 
the naval service under the conditions and limitations therein de- 
scribed, which included such losses or damage caused by shipwreck 
or other marine disaster. This act was amended by the act of March 
3, 1927, 44 Stat. 1368, by extending its provisions to include such 
losses or damage caused by the wreck of an aircraft or other disaster 
thereto. As pointed out by you the act contains no provisions ex- 
tending its benefits to the heirs or legal representatives of the naval 
personnel who may lose their lives as well as their personal property 
in such wrecks or disasters. 

The Second Comptroller of the Treasury in construing section 290, 
Revised Statutes, providing for compensating officers of the Navy 
and Marine Corps for their personal effects lost under certain circum- 
stances, held: 

The law providing compensation for loss of personal effects (section 290 
of the Revised Statutes) applies orfly to the officer himself, except in case of 
the death of the officer subsequent to the date of the loss of the effects, in 
which case it may be paid to the heirs. But the heirs can not be paid an 
indemnity for the loss of effects where the officer lost his life by the same 


casualty that caused the loss of the effects. (Digest Dec. Second Comp., vol. 
8, sec. 784.) 


In 8 Comp. Dec. 688, it was held that where an officer of the Navv 
who was entitled under the act of March 2, 1895, 28 Stat. 962, to 
reimbursement for private property lost by the wreck of a vessel, 
and who died thereafter before receiving reimbursement therefor, 
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the amount to which he was entitled might be paid to his heirs or 
legal representatives. 

Apparently the reasons of the above holdings are that where the 
right of the officer to reimbursement has vested such vested right on 
his death passes to his heirs or legal representatives as a part of his 
personal estate, but where the officer is killed in the same accident in 
which his personal property is lost, the right to reimbursement does 
not vest in the officer and therefore does not become a part of his 
estate which passes on his death to his heirs or legal representatives. 

The right of the widow of Lieutenant Thompson under the act of 
October 6, 1917, as amended, is as his heir or distributee of his estate. 
The destruction of Lieutenant Thompson’s watch and his death ap- 
parently occurred at the same time. As his right to reimbursement 
under the act did not vest in him prior to his death, such right was 
not a part of his estate at the time of his death, and, therefore, did 
not pass to his heirs or legal representatives. 

The question presented is, therefore, answered in the negative. 


(A-36840) 


ASSISTANT DISBURSING OFFICERS AND AGENTS—COURT OF 
f CLAIMS 


The provisions of section 8 of the act of March 4, 1909, 35 Stat. 1027, author- 
izing the designation and appointment of deputy disbursing clerks and 
agents of the executive departments and independent bureaus in Wash- 
ington have no application to the disbursing officer of the Court of Claims 
since said court is not a part of the executive branch of the Government, 
but there is no objection to the designation and appointment of an assistant 
disbursing officer for the court under the provisions of Treasury Depart- 
ment Circular No. 423, June 2, 1930, if authorized and approved by the 
court. 


Comptroller General McCarl to the Chief Justice of the United States Court 
of Claims, May 28, 1931: 


I have for consideration your letter of May 22, 1931, as follows: 


This court has from time to time been inconvenienced because of the fact 
that there has never been any official of the court, excepting the chief clerk, 
who was authorized or empowered to disburse the contingent fund of the court 
and to niake the usual monthly, quarterly, and other financial reports which 
are periodically required by law. 

Up to the present time no serious consequences have arisen from this con- 
dition of affairs, but it is possible that at any time an emergency might arise 
therefrom which would cause the court serious embarrassment. 

The authority of the chief clerk as the disbursing officer of the court’s con- 
tingent fund is derived from section 247 of title 28 of the Judicial Code, which 
provides as follows: 

“The said clerk shall have authority, when he has given bond as provided 
in the preceding section, to disburse, under the direction of the court, the 
contingent fund which may from time to time be appropriated for its use; 
and his accounts shall be settled by the General Accounting Office in the same 
way as the accounts of other disbursing agents of the Government are settled.” 

This communication is for the purpose of inquiring whether it is not possible, 
under the provisions of the United States Code, title 31, section 494 (page 1006), 
or some other provision of law, for the chief clerk of this court to authorize 
the assistant clerk, who is the next ranking official, to act in his place and 
to discharge the duties by law or regulations imposed upon such chief clerk 
in connection with the financial affairs of the court. The assistant clerk at the 








528 DECISIONS OF THE COMPTROLLER GENERAL 


present time, by order of the court, actually does perform all the other duties 
of the chief clerk in case of the absence or disability of the latter. 
An early reply to this communication will be much appreciated * * *, 


The provisions of section 494, title 31, U. S. Code, appearing 
originally as section 8 of the act of March 4, 1909, 35 Stat. 1027, are 
made specifically applicable by their terms to disbursing clerks or 
agents of executive departments, independent bureaus, or offices in 
Washington, and would appear to have no application to the disburs- 
ing clerk of the Court of Claims said court not being, in a strict 
sense, a part of the executive branch of the Government. 

To take care of the matter of appointing assistant or deputy dis- 
bursing officers in cases not otherwise specifically provided by law, 
there was issued by the Treasury Department Circular No. 423 
under date of June 2, 1930, setting forth the procedure in such 
cases, the manner of appointment by the disbursing officer with the 
approval of the head of the governmental agency under which he 
is disbursing, the bond to be given by the assistant or deputy dis- 
bursing officer, etc. A copy of said circular is transmitted for your 
information and guidance. If approved by the court, there would 
appear to be no objection to the appointment or designation, pursu- 
ant to the provisions of said circular, of the assistant clerk to act as 
deputy or assistant disbursing officer for and on behalf of the chief 
clerk of the court, for such periods as he may be absent from the 
office or incapacitated to perform such duties. 


(A-36524) 
BIDS—NAVAL SUPPLIES—BID BOND 


Section 3719, Revised Statutes, as amended by the act of May 25, 1896, 29 
Stat. 136, applicable to proposals to furnish supplies to the Navy Depart- 
ment is not satisfied when the bid bond does not accompany the bid and 
is neither mailed nor received until after the bids are opened. A telegram 
from the surety company stating that such a bid bond had been executed 
aud was being mailed can not be accepted as compliance with these statutes. 


Comptroller General McCarl to the Secretary of the Navy, May 29, 1931: 

‘There has been received, in reference to office letter of May 8, 
1931, your letter of May 15, 1931, with accompanying papers, rela- 
tive to the proposal of David C. Reid Co. for the delivery of bunker 
oil under Navy Schedule 5512. 

The Schedule 5512 does not show when it was advertised, but 
it provided that proposals would be opened at 10 a. m., May 1, 1931, 
in the Bureau of Supplies and Accounts, Navy Department, Wash- 
ington, for furnishing estimated quantities of fuel oil for the 
period from July 1, 1931, to June 30, 1932, at various points, with 
notice that if award was made for the period ending December 31, 
1931, the estimated quantities would be reduced by one-half. The 
attention of prospective bidders was invited in the schedule to the 
act of February 28, 1931, 46 Stat. 1442, which contained a provision 
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that no part of the appropriation should be available for the pur- 
chase of any kind of fuel oil of foreign production for issue, de- 
livery, or sale to ships at points either in the United States or its 
possessions where domestic oil may be secured, notwithstanding that 
oil of domestic production might cost more than oil of foregn pro- 
duction, “ if such excess cost, in the opinion of the Secretary of the 
Navy, which shall be conclusive, be not unreasonable.” Attached to 
the schedule was the standard Government form of bid to be exe- 
cuted by the bidders and which contained, at the foot thereof, the 
form of a bid bond, with notification that the bond must be executed 
when the total amount of all classes bid on exceeded $500. Bidders 
were notified that if the bid bond was not executed the “bid is 
informal and will not be considered.” The requirement of the law 
in this respect is contained in section 3719, Revised Statutes, as 
amended by the act of May 25, 1896, 29 Stat. 136, as follows: 


Every proposal for naval supplies invited by the Secretary of the Navy, 
under the preceding section, shall be accompanied by a written guarantee, 
signed by one or more responsible persons, to the effect that he or they 
undertake that the bidder, if his bid is accepted, will, at such time as may 
be prescribed by the Secretary of the Navy, give bond, with good and sufficient 
sureties, to furnish the supplies proposed; and no proposal shall be considered, 
unless accompanied by such guarantee. If, after the acceptance of a proposal, 
and a notification thereof to the bidder, he fails to give such bond within the 
time prescribed by the Secretary of the Navy, the Secretary shall proceed to 
contract with some other person for furnishing the supplies; and shall forth- 
with cause the difference between the amount contained in the proposal so 
guaranteed and the amount for which he may have contracted for furnishing 
the supplies, for the whole period of the proposal, to be charged up against 
the bidder and his guarantor; and the same may be immediately recovered by 
the United States, for the use of the Navy Department, in an action of debt 
against either or all of such persons: Provided, That the Secretary of the 
Navy may, in his discretion, accept, in lieu of the written guaranty required 
to accompany a proposal for naval supplies, and in lieu of the bond required 
for the faithful performance of a contract for furnishing such supplies, a 
certified check, payable to the order of the Secretary of the Navy, for the 
full amount of such proposal or contract, the check to be held by the Secretary 
of the Navy until the requirements of the proposal or contract shall be 
complied with and as a guaranty for compliance with the same. 


The proposal of the David C. Reid Co. was received in the Bureau 
of Supplies and Accounts, Navy Department, prior to 10 a. m., 
May 1, 1931, date fixed for opening of the proposals. The bid bond, 
as provided for the form, was not executed, the bid being accom- 
panied by a letter dated May 1, 1931, from an alleged agent of 
David C. Reid (Inc.), in pertinent part as follows: 

Bid bond does not accompany this bid but has been issued by Standard 
Surety & Casualty Company of New York. The actual bond is being forwarded 
by air mail to the Paymaster General of the Navy, Bureau of Supplies and 
Accounts, Navy Department, Washington, D. C. Telegraphic confirmation of 


the issuance of this bid bond has been sent to you and will have been received 
before the formal opening of the bids. 


There was received in the Bureau of Supplies and Accounts prior to 
the hour fixed for opening of the bids a telegram dated May 1, 1931, 
‘from the Standard Surety & Casualty Co. of New York, stating that 
“this company forwarding air-mail bid bond for David C, Reid for 
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schedule fifty five twelve opening of ten a. m. to-day,” and it is 
stated in letter of May 1, 1931, from the Standard Surety & Casualty 
Co. that this telegram was filed in New York at 10.15 daylight- 
saving time, which corresponds to 9.15 a. m. eastern standard time. 
When the bid was opened with the bid bond not executed, there was 
stamped thereon the word “informal,” and on May 2, 1931, there 
was received in the Bureau of Supplies and Accounts a proposal 
of the David C. Reid Co. apparently identical with the one opened 
on May 1, 1931, except that the bid bond had been executed by the 
Standard Surety & Casualty Co. This proposal and bid bond were 
contained in an envelope postmarked at 4.30 p. m., May 1, 1931, or 
at about the official closing time of the Bureau of Supplies and 
Accounts on the date the proposals were opened. 

It seems that the proposal of the David C. Reid Co. to furnish 
500.000 barrels of oil at Cavite, Manila, P. I., during the period from 
July 1, 1931, to June 30, 1932, was at the rate of $1.31 per barrel, and 
that the proposal of the Union Oil Co. of California was at the rate 
of $1.32 per barrel, and the latter company has suggested in letter of 
May 19, 1931, that the David C. Reid Co. was not a manufacturer of, 
or regular dealer in, bunker oil, as contemplated by the terms of 
section 3722, Revised Statutes, which provides, among other things, 
that “no person shall be received as a contractor who is not a manu- 
facturer of, or regular dealer in, the articles which he offers to sup- 
ply.” The facts before this office at this time are not sufficient to 
determine whetleer the David C. Reid Co. is a manufacturer of, or 
regular dealer in, bunker oil, though it is noted that a letter of May 
8, 1931, from the David C. Reid Co., carries the letterhead statement 
that this company is “oil tank and steamer brokers,” and it is con- 
tended by the Union Oil Co., that as oil and tank-steamer brokers, 
this company acts as a broker between petroleum manufacturers and 
tank owners, or companies which sell to the public. 

The only question now here for decision is whether the bid sub- 
mitted by the David C. Reid Co. complied with the above-quoted 
provision of section 3719, Revised Statutes, as amended by the act 
of May 25, 1896, 29 Stat. 136, and it appears clear that it did not. 
The decision in 7 Comp. Gen. 568, 569, to which reference is made, 
is not in point. That decision concerned a bid bond submitted under 
the Interior Department, and the statutes involved in that case do 
not contain such a specific requirement as is contained in section 
3719, Revised Statutes, as amended, which is that every proposal 
for Navy supplies “shall be accompanied by a written guarantee, 
signed by one or more responsible persons, constituting a bid bond.” 
The telegraphic statement that a bid bond had been executed and 
was being mailed by the Standard Surety & Casualty Co. was not 
the bid bond which was in fact required to be executed on the stand- 
ard form prescribed by the President for uniform use throughout 








DECISIONS OF THE COMPTROLLER GENERAL 531 


the Government service. The bid bond was, in fact, received the day 
following the opening of the proposals, and it did not, in fact, accom- 
pany the proposal which was opened on May 1, 1931, at 10a.m. The 
telegraphic statement of May 1, 1931, did not have the effect of mak- 
ing the bid bond received May 2, 1931, accompany the bid received 
May 1, 1931. A bid bond would appear to be effective as to the 
United States from delivery, only to the United States and this bond 
was not mailed until 4.30 p. m. on May 1, 1931, after the proposal 
had been opened at 10 a. m. 

Answering the question specifically, you are advised that under 
the facts and circumstances disclosed the proposal did not comply 
with section 3719, Revised Statutes, as amended by the act of May 
25, 1896, 29 Stat. 136, and must be disregarded. 


(A-36575) 
PURCHASE OF NEWSPAPER CLIPPINGS—NAVY DEPARTMENT 


The limitation of $100 in any one year on the purchase of newspapers imposed 
by section 192, Revised Statutes, is not applicable to a field appropriation, 
such as “ Pay, miscellaneous,” under the Naval Establishment, in which 
there appears a specific item for newspapers, but purchases may not be 
made of newspapers or clippings of a general nature under such a field 
appropriation for use of the department at Washington in an amount, 
which, with the amount expended under the departmental appropriation, 
will exceed the $100 limitation. 

“ Pay, miscellaneous,” a field appropriation, under the item “Information from 
abroad and at home, and the collection and classification thereof,” is avail- 
able for the purchase of newspaper clippings containing:information relat- 
ing to naval activities, even though said clippings are to be sent to the 
Navy Department. 


Comptroller General McCarl to the Secretary of the Navy, June 1, 1931: 


There has been received your communication of May 8, 1931, 
requesting decision— 


whether the cost of newspaper clippings containing nonconfidential intelligence 
information, for the use of the Navy Department may be charged to the appro- 
priation “ Pay, miscellaneous,” in the naval appropriation act under the follow- 
ing provision: “information from abroad and at home, and the collection and 
classification thereof * * *.” 


It appears that the doubt in the matter is occasioned by the 
decision of this office dated February 9, 1924, 3 Comp. Gen. 491, 492, 
wherein it was stated: 


It has been decided by this office that unless there is an appropriation pro- 
viding specifically for newspaper clippings, such clippings may be obtained 
obiy under the general authority to obtain newspapers, and therefore that the 
limitation prescribed by section 192, Revised Statutes, as amended by the act 
of June 22, 1906, 34 Stat. 449, on the amount that may be expended in any 
one year for newspapers, applies to newspaper clippings also. That is to say, 
if a department is prohibited by the statute from expending more than $100 
in any one year for newspapers, and its appropriation makes no separate pro- 
vision for, or mention of, newspaper clippings, the total amount expended by 
it in any one year for newspapers and Bewspaper clippings must not exceed 
the statutory limitation of $100. * * 


73175°—31——35 
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See, also, 3 Comp. Gen. 169. 

The appropriation “Pay, miscellaneous” contains, also, a pro- 
vision for “ newspapers and periodicals for the naval service.” Act 
of June 11, 1930, 46 Stat. 557, for the fiscal year 1931, and act of 
February 28, 1931, 46 Stat. 1431, for the fiscal year 1932. 

The appropriation “Contingent expenses” for the Navy Depart- 
ment contains a provision for “ newspapers.” Act of June 11, 1930, 
46 Stat. 578, for the fiscal year 1931, and the act of February 28, 1931, 
46 Stat. 1452, for the fiscal year 1932. 

Under the decisions of this office, unless there exists sufficient statu- 
tory authority for the purchase of “ newspaper clippings ” other than 
as “newspapers” the former may be purchased only as the latter, 
subject to the limitation of $100 for any one fiscal year imposed by 
section 192, Revised Statutes. Accordingly, the questions for consid- 
eration on the basis of your submission are (1) whether the combined 
expenditures for newspapers and/or newspaper clippings from the 
appropriations entitled “Contingent expenses” and “ Pay, miscel- 
laneous,” for one fiscal year, must be brought within the $100 limita- 
tion; (2) if not, whether newspapers and/or newspaper clippings 
may be purchased under the appropriation “ Pay, miscellaneous,” for 
use of the Navy Department in Washington; and (3) whether the 
item in the appropriation “Pay, miscellaneous,” for “information 
from abroad and at home, and the collection and classification 
thereof,” is sufficient in terms to authorize purchase of “ newspaper 
clippings ” as “ information” for the use of the Navy Department, 
other than as “ newspapers,” and, therefore, not subject to the limita- 
tion of $100 imposed by section 192, Revised Statutes. 

The appropriation “ Contingent expenses ” is for the Navy Depart- 
ment proper “ and its various bureaus and offices,” and- the appropri- 
ation “ Pay, miscellaneous,” is for the Naval Establishment as a field 
service. In decision of June 22, 1895, 1 Comp. Dec. 566, a former 
Comptroller of the Treasury held that section 192, Revised Statutes, 
was applicable to appropriations for the field service as well as to 
those for the department proper. However, in decision of April 14, 
1904, 10 Comp. Dec. 706, a later Comptroller of the Treasury held to 
the contrary; that is, that the limitation on the purchase of news- 
papers imposed by section 192, Revised Statutes, did not apply to the 
field service. This rule has subsequently been recognized by the 
accounting officers where the field appropriation contains specific 
authority for purchase of newspapers. In a decision of January 31, 
1910, it was held that “ The provisions of section 192, Revised Stat- 
utes, supra, apply only to the Department of the Interior proper.” 
In decision of February 19, 1919, it was stated that “The practical 
construction of section 192 has apparently been that it does not apply 
beyond the department.” In decision of August 18, 1927, A~19474, 
it was held as follows: 
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The specific authority to purchase newspapers in the appropriation quoted 
(a field appropriation) negatives by implication the - application of the $100 limit 
provided by section 192, Revised Statutes. * 

This office has been advised, informally, that since the decision of 
April 14, 1904, supra, the Navy Department has been applying the 
limitation of section 192, Revised Statutes, only to the Navy Depart- 
ment proper ; that is, to the purchases of newspapers under the “ Con- 
tingent expenses ” appropriation. 

Question numbered (1) supra may be answered in the negative. 
There have not been overlooked the dicta to the contrary in decision 
of October 18, 1928, A-24569, bottom of page 2. 

In decision of February 15, 1922, it was stated: 

* * * This enactment (section 192, Revised Statutes) is such that there 
is no authority to procure newspapers as for a field service and transmit them 
to an administrative office which has otherwise purchased newspapers to an 
amount of $100. * * 

This rule would apply also to newspaper clippings where the only 
statutory authority was for the purchase of newspapers. In addi- 
tion to this general rule, the appropriation for contingent expenses 
for the Navy Department contains the following express limitation: 


* * * It shall not be lawful to expend, unless otherwise specifically pro- 
vided herein, for any of the offices or bureaus of the,.Navy Department in the 
District of Columbia, any sum out of appropriations made for the naval service 
for any of the purposes mentioned or authorized in this paragraph: * * *. 


Question numbered (2) swpra may be answered by stating that 
since an item for purchase of newspapers appears in both appropria- 
tions, newspapers, or newspaper clippings purchased as newspapers, 
may not be purchased under the appropriation “ Pay, miscellaneous,” 
for use in the Navy Department proper. 

The provision in the appropriation “Pay, miscellaneous,” for 
“information from abroad and at home, and the collection and 
classification thereof,” is very broad in its terms. As there is no 
similar provision in the appropriation “ Contingent expenses” for 
the Navy Department, the prohibition against use of a naval service 
appropriation for the Navy Department proper is not applicable. 
Therefore, with the understanding that the newspaper clippings 
proposed to be purchased contain information relative to naval ac- 
tivities, question numbered (3) may be answered in the affirmative 
even though said clippings are to be sent to the Navy Department. 


(A-36770) 
CONTRACTS—CHANGED CONDITIONS—EXTRA COMPENSATION 


If a contractor in the execution of his contract encounters, during the progress 
of the work, subsurface and/or latent conditions at the site which are ma- 
terially different from those shown on the drawings or indicated in the 
specifications, he is entitled to an adjustment because of changed conditions 
as provided in article 4 of the Standard Form of Construction Contract. 
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If nothing is shown on the drawings or indicated in the specifications as 
to such conditions, the contractor has not relied upon representations of 
the Government and must, at his peril, determine for himself the subsurface 
and/or latent conditions. 


Comptroller General McCarl to Col. U. S. Grant, 3d, Executive and Disbursing 
Officer of the Arlington Memorial Bridge Commission, June 1, 1931: 


There has been received your submission of May 20, 1931, as follows: 


Herewith are photostat copies of the correspondence which has been ex- 
changed between this office and Triest and Earle, Inc., contraciors on contract 
No. 44, covering the construction of the fenders for the bascule draw span 
of this project, relative to a claim on the part of the contractor for $4,259.01 
due to alleged unexpected difficulties encountered in the driving of certain 
concrete piles forming a part of the structure in question. The amount men- 
tioned represents the additional cost of the work which the contractor claims 
was outside the requirements of his contract with this commission. 

There is no material question of fact involved between the contractor and 
this office. The conditions as found and stated by the contractor have been 
substantiated by the field forces of this commission, and the extra amounts 
claimed by the contractor have also been checked by the same employees as 
being correct. The physical facts relative to this claim are, briefly stated, as 
follows: The fender structures consist of two similar parts, one part being 
adjacent to each of the two draw-span abutments. Each fender consists of 
a concrete bracing structure lying in an approximately horizontal position 
supported at regular intervals along the outside edge by concrete piles driven 
to solid rock. These concrete structures serve as a support for the wooden 
fender walls to protect passing vessels from contact with the unyielding con- 
crete structures. 

Of the twenty-seven concrete piles pertaining to each structure, it was 
necessary to drive fourteen very close to the toe of the underwater buttress 
of the draw-span abutments, as close, in fact, as it was possible to drive them. 
In driving the fourteen piles of the first abutment, the contractor encountered 
heavy timbers in the underlying mud and very close to the bedrock. These 
timbers were 14 by 14 inch pieces, running almost the whole length of the 
buttress, and apparently had been left in the mud by a previous contractor 
when the cofferdams within which the abutments were built were being dis- 
mantled. Because of these submerged timbers it was extremely difficult to 
hold the piles in place on account of their points being deflected from true 
position by the timbers. 

The contractor at once verbally protested to this office and was instructed to 
proceed with the work, and to file a protest for any portion of the work which 
he considered to be outside the obligations of his contract. A written protest 
was included in the contractor’s letter dated November 15, 1930. 

The contractor did continue his operations under rather discouraging diffi- 
culties and with a right good will. Notwithstanding his best efforts, he was 
seriously delayed and put to considerable additional expense. The design was 
therefore reconsidered upon completion of the driving at the east abutment, 
and it was determined by the engineers of this commission that if the foot of 
each pile at the west abutment was placed one foot or so outward from its 
theoretical position, driving conditions would be improved and a slight strength- 
ening of the structure could be realized, although, on the other hand, the appear- 
ance of the resulting structure would be somewhat the worse. As the concrete 
piles are entirely hidden by the outer fender walls, it was decided to allow the 
contractor to drive practically all the piles on the west abutment slightly out 
of plumb. Notwithstanding this change, the contractor continued to experience 
some difficulty, although to a much less degree, and with considerably less cost 
to himself. 

The contractor contends that in preparing his bid he made all inquiries and 
investigations of the site that a prudent bidder should make. These consisted, 
for the most part, of inquiries to a subcontractor on a previous contract who 
had driven a row of temporary wooden piles about two feet farther away from 
the abutment than the concrete piles in question. This subcontractor stated 
that no difficulties had been encountered by him in driving the temporary wood 
piles. Based upon this information, the contractor assumed that no difficulty 
would be encountered in driving his concrete piles, but in moving two feet 
nearer the abutments the obstructions of which he complains were encountered. 
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In the conversations and correspondence with the contractor, this office has 
contended that no representations were made in the specifications as to the 
character of the ground into which the piles were to be driven except to state 
the approximate depth of water and the approximate depth of bedrock which 
had been encountered when the abutments were built. All information in the 
possession of this office relative to the character of the ground into which the 
piles were to be driven or of any obstacles to the work was included in the 
specifications as advertised. 


Paragraph 10 of the specifications states specifically ; 
“No allowance will be made for failure of.a bidder correctly to estimate the 
difficulties attending the execution of the work.” 


It would appear that the provisions of article 4 of the Standard Form of 


Contract do not apply to this case, as the change made in the design affected 
neither the contract cost nor the contract time. 

The contractor asserts that while the contracting officer may not have known 
of the existence of the obstacle, this officer either could or should have known 
this, as the obstacle was left there as a result of his previous operations at this 
point. If this position is tenable, it would seem that the equity rests with the 


contractor and that the added cost of driving these piles should be defrayed by 
the Government. 


In view of the above, I have not felt justified in paying the contractor’s claims, 
but I am forwarding the matter to you for your consideration. Your opinion 
as to the legality of the payment of the additional amount to the contractor 
is respectfully requested. 

The contractor, in letter of March 30, 1931, based its claim on 
article 4 of the contract, which reads: 

ArTicLte 4. Changed conditions—Should the contractor encounter, or the 
Government discover, during the progress of the work, subsurface and (or) 
latent conditions at the site materially differing from those shown on the draw- 
ings or indicated in the specifications, the attention of the contracting officer 
shall be called immediately to such conditions before they are disturbed. The 
contracting officer shall thereupon promptly investigate the conditions, and if 
he finds that they materially differ from those shown on the drawings or indi- 
cated in the specifications, he shall at once, with the written approval of the 
head of the department or his representative, make such changes in the draw- 
ings and (or) specifications as he may find necessary, and any increase or 
decrease of cost and (or) difference in time resulting from such changes shall 
be adjusted as provided in article 3 of this contract. 

This article does not come into operation unless the United States 
has in the specifications or drawings made representations concern- 
ing the subsurface or latent conditions at the site. This is neces- 
sarily true because the article states that the subsurface or latent 
conditions which the contractor encounters must materially differ 
“from those shown on the drawings or indicated in the specifica- 
tions.” If nothing is shown on the drawings nor indicated in the 
specifications as to the subsurface or latent conditions, the contractor 
necessarily has not relied upon representations of the United States 
and must, at its peril, determine for itself the subsurface or latent 
conditions. If the contractor makes an examination as here and 
afterwards finds that the subsurface or latent conditions are not in 
accord with what was believed to exist at the time of the examina- 
tion, there has been no change in the subsurface or latent conditions 
within the operation of article 4 of the contract. 

As stated in the submission, paragraph 10 of the specifications 
specifically informed prospective bidders that no additional allow- 
ances would be made for failure of the bidder correctly to estimate 
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the difficulties attending the execution of the work, but the contractor 
has contended, in the letter of March 30, 1931, that contract drawing 
2E6-107 indicated the river and mud line at an approximate eleva- 
tion of —24.0’ and rock line of approximately an elevation of 
—38.0’’, with no mention of any material but rock and mud. There 
was nothing in the specifications or in the drawing to indicate that 
there was no other material than rock or mud within the areas where 
the piling was to be driven, and the fact that other material was not 
indicated does not amount to a representation as to the subsurface 
and (or) latent conditions, especially when it appears to be undis- 
puted that the Government had no notice that the previous contrac- 
tor had failed to remove certain timbers from the base of the abut- 
ments which formed a part of the cofferdam. 

It would seem to be clear that Triest & Earle (Inc.) have no claim 
against the United States on account of the difficulties encountered, 
and you are advised accordingly. 


(A-36844) 


NAVAL COMMISSARIES—PURCHASE OF AMERICAN-PRODUCED 
SUPPLIES 


The provision in the annual appropriation act for the Navy Department, act 
February 28, 1931, 46 Stat. 1450, requiring the Secretary of the Navy to 
purchase or contract for only articles grown, produced, or manufactured in 
the United States, is applicable to purchases for resale in naval commis- 
saries, but does not prohibit the purchase of articles or supplies grown, 
produced, or manufactured outside of the United Stutes if there are no 
articles or supplies of that kind, or of a suitable quality, grown, produced, 
or manufactured in the United States, 


Comptroller General McCarl to the Secretary of the Navy, June 2, 1931: 


By your indorsement of May 25, 1931, there was forwarded, with: 
request for decision upon the question so presented, the following 


letter from the Bureau of Supplies and Accounts of the Navy De- 
partment: 


1. The act making appropriations for the Navy Department and the naval! 
service for the fiscal year ending June 30, 1932, and other purposes, approved 
28 February, 1931 (Public 745—71st Congress), contains the following provision : 

“That in the expenditure of appropriations in this act the Secretary of the 
Navy shall, unless in his discretion the interest of the Government will not 
permit, purchase or contract for, within the limits of the United States, only 
articles of the growth, production, or manufacture of the United States, not- 
withstanding that such articles of the growth, production, or manufacture of 
the United States may cost more, if such excess of cost be not unreasonable.” 

2. It is requested that a decision be obtained from the Comptroller General of 
the United States as to whether this provision of the law has application to 
articles purchased for sale through the commissary stores. 

8. The primary mission of commissary stores authorized by the act of March 
8, 1909 (35 Stat. 768), is to provide a convenient means for the procurement of 
necessaries (chiefly provisions) for members of the naval service at the lowest 
possible prices. 

4. The articles purchased are governed by the demands of the patrons of the 
commissary stores. The demands of the patrons include many imported articles, 
such as olives, teas, sardines, coffee, and spices. 
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5. All articles procured for sale in the commissary stores are purchased under 
the naval supply account and payments made on public vouchers drawn under 
the naval supply account fund. These articles sold to the members of the 
naval service are paid for with private funds with full credit to the naval supply 
account fund. 


As the act of February 28, 1931, 46 Stat. 1450, is by its terms 
applicable to all expenditures of appropriations in that act and it is 
acknowledged that commissary supplies are purchased from such 
appropriations, it must be concluded that the act is applicable to 
purchase of supplies for naval commissaries. Said act does not, how- 
ever, prohibit the purchase of articles or supplies grown, produced, 
or manufactured outside of the United States if there are no articles 
or supplies of that kind or of a suitable quality grown, produced, 
or manufactured in the United States. See 10 Comp. Gen. 484. 

Your submission is answered accordingly. 


(A-86167) 
COMPENSATION—OVERTIME—IMMIGRATION SERVICE EMPLOYEES 


The act of March 2, 1931, 46 Stat. 1467, providing for overtime compensation of 
employees in the Immigration Service will be operative only prospectively 
from the effective date of the administrative action fixing the rates of extra 
compensation, etc., pursuant to the terms of the statute. 

The act of March 2, 1981, 46 Stat. 1467, does not contemplate nor permit both 
the payment of extra compensation as for overtime to employees in the 
Immigration Service and the granting of compensatory time for the same 
period of work. 


Comptroller General McCarl to the Secretary of Labor, June 3, 1931: 


Consideration has been given to your letter of May 22, 1931, 
received May 26, 1931, as follows: 


I have the honor to refer to your letter of April 22, No. A-86167, concerning 
the act of March 2, 19381, to provide extra compensation for overtime service 
—- by immigrant inspectors and other employes of the Immigration 

rvice. 

May I respectfully request that you furnish this department with an expres- 
sion of opinion as to whether the act became operative of the date of its 
approval or as of the date when regulations thereunder were promulgated. 

I would also request an expression of your views as to whether officers are 
entitled to two days’ extra compensation for Sunday and holiday work if they 
are given a day off in lieu thereof. I might state in this connection that prior 
to the promulgation of regulations, officers who had worked Sundays or holi- 
days have been given a day off in lieu thereof. 

As it is absolutely essential that the foregoing questions be decided before 
any extra compensation can be paid, your early reply will be appreciated. 


The act of March 2, 1931, 46 Stat. 1467, contains a provision as 
follows: 


That the Secretary of Labor shall fix a reasonable rate of extra compensa- 
tion for overtime services of inspectors and employees of the Immigration 
Service who may be required to remain on duty between the hours of five 
o’clock postmeridian and eight o’clock antemeridian, or on Sundays or 
holidays, * * * 


It will thus be seen that the act is not automatic or self-executing 
but will be operative only prospectively from the effective date of 
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the administrative action fixing the rates of extra compensation, etc.. 
pursuant to the terms of the statute. 

As to your second question, reference is made to the amendment 
suggested in decision of April 22, 1931, 10 Comp. Gen. 487, to para- 
graph (e) of the proposed regulations, to make it read as follows: 


No time off shall be allowed for time for which extra compensation must be 
paid under this order. 

If this suggestion has been adopted, no question should arise of 
extra compensation for Sunday and holiday work for which time off 
in lieu thereof is granted. It should be understood that if the regular 
trick of duty of an employee falls on a Sunday or a holiday between 
the hours of 8 a. m. and 5 p. m., no extra compensation as for Sunday 
or holiday work would be authorized. The statute does not contem- 
plate nor permit both the payment of extra compensation and the 
granting of compensatory time for the same period of work. 


(A-36874) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—SALARY ADJUST- 
MENTS BASED ON REALLOCATIONS 


Present adjustments in salary rates resulting from reallocation of the same 
position held June 30, 1924, may relate back no further than the last day 
of the month preceding the month in which notice of the reallocation was 
received in the administrative office, and may not be based on the salary 
status of the employee as of June 30, 1924, in order to grant the employee 
the benefits of the Welch and Brookhart Salary acts in the grade in which 
the position is reallocated. 





Comptroller General McCarl to the Secretary of the Treasury, June 5, 1931: 


Consideration has been given to your letter of May 27, 1931, as 
follows: 





Edward T. Deibel, an employee of this department, was receiving a salary 
of $2,240 per annum, including bonus, on June 30, 1924. His position, now 
designated as senior clerk, was allocated to Grade CAF-4, and on July 1, 1924, 
his salary was fixed at $2,040 per annum, the maximum of the grade, in accord- 
ance with section 6 of the classification act. Mr. Deibel has since continued 
to hold the same position and to perform the same duties. His salary was 
raised to $2,100 per annum on July 1, 1928, in accordance with the Welch Act, 
and to $2,160 per annum on July 3, 1930, in accordance with the Brookhart Act. 
On August 30, 1930, notice was received of the action of the Personnel Classi- 
fication Board in reallocating the position to Grade CAF-—5, whereupon, effective 
August 1, 1930, Mr. Deibel’s salary was raised to $2,200 per annum, which 
he is now receiving. 

Had Mr. Deibel’s position been properly allocated in the first instance, his 
salary would have been fixed on July 1, 1924, under the provisions of section 
6 of the classification act, at $2,300 per annum, and would have been increased 
to $2,400 per annum on July 1, 1928, and to $2.500 per annum on July 3, 1930. 
under the provisions of the Welch Act and Brookhart Act, respectively. It 
is obvious that by reason of the error in originally allocating the position in 
question to Grade CAF-—4 instead of to Grade CAF-5, for which error Mr. Deibel 
was in no way responsible, he has suffered a material loss in compensation, and 
is even now performing his duties for $300 per annum less than he would be 
receiving had not the error in original allocation been committed. 

The department desires to correct, in so far as may now be possible, the 
injustice which has been done this employee. Your decision is therefore 
requested as to whether an administrative adjustment may now be made fixing 
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Mr. Deibel’s salary at the rate of $2,500 per annum, which is the sixth step in 
the grade, and if so, whether such administrative correction may be made 
effective as of August 1, 1930, and if not, when? 


This case appears similar to that of Miss Lorraine BH. Swan, whose salary, 
including bonus, on June 30, 1924, was $1,840 per annum. Her position was 
allocated on July 1, 1924, to Grade CAF-2 and her salary was fixed at $1,680 per 
annum. She contended that her position had been improperly allocated. An 
appeal was made to the Personnel Classification Board for a correction of the 
original allocation, and on January 27, 1925, notice was received from the board 
that her position had been reallocated to Grade CAF-3. Her salary was finally 
fixed at $1,860 per annum, the then seventh step in the grade, effective on Janu- 
ary 16, 1925, and your office was advised of the adjustment on October 16, 1925. 

The pay status as of June 30, 1924, was for consideration generally 
only in making initial salary adjustments as of July 1, 1924, under 
the six rules of section 6 of the original classification act. There is 
nothing expressed or implied in the original classfication act, in any 
of its amendments, in any annual appropriation act, or in any other 
statute recognizing the pay status on June 30, 1924, as the basis for 
salary adjustments under reallocations thereafter, so as to grant 
employees the benefits of statutes enacted between June 30, 1924, 
and the effective date of the reallocation. 

During the first fiscal year the classification act was in operation 
this office foresaw the confusion that might arise by attempting to 
relate back to June 30, 1924, salary. adjustments under subsequent 
reallocations of positions held on that date, and in decision of Sep- 
tember 8, 1924, 4 Comp. Gen. 280, 281, stated the following rule: 


* * * Hereafter allocations may be given effect to only for the pay period 


current upon the date of receipt by the administrative offiee of the allocation, 
whether it be an original allocation or an allocation resulting from an appeal. 
See also 4 Comp. Gen. 721. In decision of September 23, 1926, 6 
Comp. Gen. 202, the first of the month was held to be the beginning 
of the pay period. 

The rule above stated has since been in force, and, in the absence of 
any law to the contrary, may be considered permanently established. 
Nearly seven years have elapsed since the original classification act 
became effective, July 1, 1924, which is too long a period to justify 
or permit present adjustments in salary rates resulting from realloca- 
tions of positions to relate back to the salary status of the employee as 
of June 30, 1924. 

The benefits of the Welch Act depended upon the grade and salary 
rate held June 30, 1928, and July 1, 1928, and the benefits of the 
Brookhart Salary Act depended upon the grade and salary rate held 
June 30 and July 1, 1928, and July 2 and 3, 1930. All of these dates 
were subsequent to June 30, 1924, and prior to August 1, 1930, the 
effective date of the reallocation of the position held by Mr. Deibel. 
Since salary adjustments under reallocations may not now relate 
back further than the last day of the month preceding the month in 
which notice of the reallocation was received in the administrative 
office, in this case July 31, 1930, the Welch and Brookhart Salary Acts 
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were not for consideration in making adjustments in the salary rate 
of this employee under the reallocation effective August 1, 1930. 

The rate of $2,200 per annum was the proper initial adjustment in 
grade CAF-5 under the reallocation in question, and any increase 
in compensation above that rate in the same grade would be author- 
ized only as an administrative promotion, prospectively effective, 
within available appropriations, based on the efficiency of the 
individual employee, and which would not cause the proper average 
of the grade to be exceeded. 


(A-36900) 


RENT—COMPUTATION OF MONTHLY PAYMENTS 


In computing the time between two specified dates, the general rule is to exclude 
the first date and to include the last date, but where a lease for the rental 
of space to the United States is for a specified term “ beginning with the 
date of occupancy,” the first date of occupancy falls within the period for 
which rent is payable under the lease. 


Decision by Comptroller General McCarl, June 8, 1931: 

Review has been requested of the action of this office in disallowing 
credit in the settlement of the accounts of R. E. Tuttle and D. C. 
Roper, jr., special disbursing agents, Bureau of Prohibition, Depart- 
ment of Justice, for the months of August and September, 1930, re- 
spectively, for rent paid for the first dates of occupancy, under con- 
tract Jp-411, of certain space in the Masonic Temple Building, New 
Orleans, La., leased by the United States. 

The records show that on August 21, 1930, contract Jp-411 was 
entered into between the Grand Lodge of the State of Louisiana, 
F. and A. M., and the United States of America, for rent of the 
following described space in the Masonic Temple Building, New 
Orleans, La., “for the term beginning with the date of occupancy 
and ending with the thirtieth day of June, 1931,” the United States 
agreeing to pay rent therefor, at the end of each calendar month, at 
the rate of $9,432 per annum, apportioned as follows: 

Rooms 501to 6514, inclusive, at the rate of $5,985 per annum. 

“  616to 518, . - “ 1,805 P 

“ 1,000 to 1,008, ~ . “« 2142 : 

Vouchers 220 of the account of Special Disbursing Agent R. E. 
Tuttle, for the month of August, 1930, in favor of the Grand Lodge 
of the State of Louisiana, F. and A. M., covers a payment of $180.37 
for rent of rooms 501 to 514, inclusive, for the period from July 21 
to 31, 1930, being eleven three-hundred-and-sixty-fifths of $5,985, the 
annual rent. 

Voucher 4 of the account of Special Disbursing Agent D. C. Roper, 
jr-, for the month of September, 1930, covers a payment of $71.50 for 
rent of rooms 516 to 518 for the period from August 20 to 30, 1930, 
being eleven three-hundred-sixty-fifths of $1,305, the annual rent; 
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and of $117.38 for rent of rooms 1,000 to 1,004 for the period from 
August 12 to 30, 1930, being twenty three-hundred-and-sixty-fifths of 
the annual rent of $2,142. Although August 30, 1930, is shown in 
each instance as the last date of the period for which rent is charged, 
it is stated by the Prohibition Administrator in letter of March 5, 
1931, that the rooms in question were, in fact, occupied through 
August 31, 1930. 

In the audit of the accounts, credit was allowed on voucher 220 for 
the amount of $160.89 for rent of rooms 501 to 514, from July 21 to 
31, 1930, being ten thirty-firsts of one-twelfth of $5,985; and on 
voucher 4 for the amount of $38.59, for rent of rooms 516 to 518 from 
August 20 to 31, 1930, being eleven thirty-firsts of one-twelfth of 
$1,305 ; and for the amount of $109.40 for rent of rooms 1,000 to 1,004 
from August 12 to 31, 1930, being nineteen thirty-firsts of one-twelfth 
of $2,142, the first date of the occupancy of the premises in each in- 
stance having been excluded from the computation, under the ruling 
announced in the syllabus of 11 Comp. Dec. 494 that “in computing 
the time between two specified dates the general rule is to exclude the 
first and include the last date.” 

In view of the provision in lease Jp-411 for the payment of rent 
at the end of each calendar month, and the fact that subsequent pay- 
ments of rent were made on the basis of one-twelfth of the annual 
rate, rather than on the basis of as many three hundred and sixty- 
fifths of the annual rate as there were days in the month involved, 
the special disbursing agents have conceded the correctness of the 
method used by this office of computing each day’s rental for the 
fractional parts of July and August, 1930, on the basis of one thirty- 
first of the monthly rate, and have deposited the amounts of $3.40 
and $35.14 as overpayments on vouchers 220 and 4, respectively, but 
protest the disallowance of credit for the payment of rent for the 
first dates of occupancy of the premises, on the ground that the lessor 
did not have the space available for the use of other possible tenants 
who might have been authorized to pay for its use. 

The decision reported in 11 Comp. Dec. 494, was rendered in con- 
nection with the interpretation of a contract which provided for the 
leasing of certain premises “ from ” a specified date “to” a specified 
date, and held that “in the computation of time for a specified period 
from a particular day the general rule in the interpretation of con- 
tracts is to exclude the day thus designated and to include the last 
day of the specified period.” However, since the lease in the present 
case was for a specified term “ beginning with the date of occupancy,” 
it is clear that the first date of occupancy falls within the period for 
which rent is properly payable under the lease. 4 Comp. Gen. 950. 

Upon review, the amount of $16.08 is certified for credit in the 
accounts of Special Disbursing Agent Tuttle, and $5.75 in the ac- 
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counts of Special Disbursing Agent Roper, such amounts represent- 
ing the difference between the amounts paid on vouchers 220 and 4, 
respectively, and the amounts which have been refunded and depos- 
ited on account of overpayments on such vouchers. 


(A-36592) 


MEDICAL TREATMENT—PAY AND ALLOWANCES—MEMBER OF 
OFFICERS’ RESERVE CORPS 


Where a member of the Officers’ Reserve Corps claimed no disease or injury dur- 
ing his active service at a camp, and after return to his home he asked and 
received medical treatment in a Government hospital, he is not entitled, 
under the provisions of the act of April 26. 1928, 45 Stat. 461, to pay and 
allowances for the period of such medical and hospital treatment, nor to 
transportation to the hospital. 


Comptroller General McCarl to Capt. A. J. Perry, United States Army, June 

10, 1931: 

There has been received your letter of May 13, 1931, with inclo- 
sures, requesting decision whether you are authorized to make pay- 
meni on two vouchers transmitted therewith in favor of First Lieut. 
Blucher Carroll, Infantry Reserve, covering reimbursement of his 
transportation from Lexington, Ky., to Fort Benjamin Harrison, 
Ind., and pay and allowances from October 20 to November 8, 1930, 
while undergoing hospitalization at Fort Benjamin Harrison. 

It is alleged that the necessity for the travel and hospitalization 
was the result of a disease originally contracted while the officer was 
on active duty at Fort Benning, Ga., February 17 to May 24, 1930, 
which disease again became apparent to the officer while attending 
camp at Fort McClellan, Ala., July 13 to July 26, 1930. The record 
indicates he did not ask for treatment during his period of active 
service because of the condition for which he was subsequently 
hospitalized. 

It appears that pursuant to a letter dated September 3, 1930, 
requesting hospital treatment on account of disability contracted 
while on active duty, the officer was pursuant to directions of the 
War Department authorized by letter of the commander of the 
Fifth Corps Area, dated October 20, 1930, to report at his own 
expense at the station hospital, Fort Benjamin Harrison, Ind., for 
treatment, with the understanding that he was not entitled to pay 
and allowances or transportation to Fort Benjamin Harrison but 
that he would be returned to his home at Lexington, Ky., at Govern- 
ment expense if it was determined that the disease or injury was 
incurred in line of duty while on active duty. It appears that 
Lieutenant Carroll reported at the station hospital October 21, 1930, 
and was discharged therefrom November 8, 1930. 

In accordance with paragraph 8 of S. O. No. 249, dated Head- 
quarters, Fort Benjamin Harrison, Ind., October 25, 1930, a board 
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of medical officers was appointed for the purpose of investigating and 
reporting upon the case, and upon the officer’s statement that the con- 
dition complained of (metatarsalgia) was first noticed by the officer 
during active duty at Fort Benning, Ga., February 17 to May 24, 
1930, and that there was a recurrence during his active duty for 
training at Fort McClellan, Ala., July 13 to July 26, 1930 (although 
in neither case did he report for treatment to the medical officers on 
duty there), determined the condition or disease was incurred while 
on active duty in line of duty. 
The act of April 26, 1928, 45 Stat. 461, provides: 


That * * * members of the Officers’ Reserve Corps * * * of the 
Army who suffer personal injury or contract disease in line of duty while on 
active duty under proper orders; * * * shall, under such regulations as 
the President may prescribe, when hospital treatment is necessary for appro- 
priate treatment of such injury or disease, be entitled to hospital treatment, 
including medical treatment, at Government expense, until the disability result- 
ing from such injury or disease can not be materially improved by further 
hospital treatment, and, during the period of hospitalization, to the same pay 
and allowances whether in money or in kind that they were entitled to receive 
at the time such injury was suffered or disease contracted, and to transporta- 
tion to their homes at Government expense when discharged from hospital; 
they shall also be entitled to such further medical treatment for such injury 
or disease as is reasonably necessary after arrival at their homes under such 
regulations as may be prescribed by the President. * * * [Pay is limited 
to a period of six months during the period .of hospitalization. ] 


Although the act provides for the continuance of pay and allow- 


ances during the necessary hospital treatment in the first instance 
there is no provision made for pay and allowances after arrival 
home while receiving “ further medical treatment.” Where an officer 
is relieved from active duty in apparent good health there is no 
right to pay while undergoing “ further medical treatment ” (given 
at his request for a disease claimed to have developed while on active 
duty) after arrival at his home whether or not such further medical 
treatment includes hospitalization. A-27659, dated June 27, 1929, 
94 MS. Comp. Gen. 1272; 9 Comp. Gen. 408. The hospitalization 
of Lieutenant Carroll at Fort Benjamin Harrison from October 21 
to November 8, 1930 (which incidently in the opinion of the board 
of medical officers was not required after November 1, 1930), con- 
stituted “further medical treatment” under the act of April 26, 
1928, and during such period he was not entitled to pay or allow- 
ances. As the disease or condition complained of was not made of 
record during his periods of active duty, due to his own failure to 
report the matter to the medical officer, the condition fixed by the 
War Depurtment that he should bear the expense of transportation 
to the hospital for treatment was required by the statute. 

On the facts presented payment of the vouchers, which will be 
retained, is not authorized. 
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(A-36915) 


OATHS OF OFFICE—CONSULTANTS—COMMERCE DEPARTMENT 


The appointment of engineers or experts as consultants as provided by the act 
of February 25, 1913, 37 Stat. 682, being vested in the Secretary of Com- 
merce, such consultants hold office of honor or profit within the purview 
of section 1757, Revised Statutes, as amended, and must take the oath of 
office provided thereby, notwithstanding the nature of the work and its 


temporary character or the fact that the appointees may be citizens of a 
foreign country. 


Comptroller General McCarl to the Secretary of Commerce, June 12, 1931: 
There has been received your letter of May 27, 1931, as follows: 


The act of February 25, 1913 (Title 30, sec. 6, U. 8. O.), provides: 

“ Nothing herein shall be construed as preventing the temporary employment 
by the Bureau of Mines, at a compensation not to exceed $10 per day, in a 
consulting capacity or in the investigation of special subjects, of any engineer 
or other expert whose principal professional practice is outside of such employ- 
ment by said bureau.” 

Mr. Maurice Taylor, a consulting mining engineer, was appointed in the field 
service of the Bureau of Mines at a salary of $10 per day when actually 
employed, subject to taking the oath of office. The service to be performed by 
Mr. Taylor and other consultants for the Bureau of Mines is principally for 
the purpose of preparing papers on technical and scientific subjects for publica- 
tion by the bureau, but this service is more in the nature of a courtesy to the 
Bureau of Mines than a source of profit to those appointed. It is estimated 
that, in Mr. Taylor’s case, not more than ten days’ work will be required. The 

Sureau of Mines is also preparing to make similar arrangements with officials 
of foreign companies on matters relating to their mines, and in most instances 
a subject of a foreign nation is the only one in a position to prepare such 
papers. Many of them will decline to take an oath of office, thus rendering it 
impossible to take advantage of a source of information that is very valuable 
to the citizens of the United States. 

Your decision of February 26, 1931 (10 Comp. Gen. 394), that a British 
subject appointed to a fellowship in the National Institute of Health must take 
an oath of office, can be distinguished from the facts in this case, and your 
decision is respectfully requested as to whether these consultants employed 


by the Bureau of Mines are required to take an oath of office under sec. 1757 
R. 8. 


The act of February 25, 1913, above referred to, established a Bu- 
reau of Mines in the Interior Department and provided for the 
appointment by the Secretary of the Interior, but now, by virtue of 
Executive order No. 4239, dated June 4, 1925, transferring said 
bureau to the Department of Commerce, by the Secretary of Com- 
merce of such experts and other employees as might be required to 
carry out the purposes of the act referred to in accordance with the 
appropriations made from time to time for such purposes. The act 
provides that it shall be the province and duty of the Bureau 
of Mines, subject to the approval of the Secretary of the Interior 
(Commerce) — 

* * * to conduct inquiries and scientific and technologic investigations con- 
cerning mining, * * * to inquire into the economic conditions affecting these 
industries ; to investigate explosives and peat; and on behalf of the Government 
to investigate the mineral fuels and unfinished mineral products belonging to, 
or for the use of, the United States * * 

The proviso of the act quoted by you authorizes the temporary 
employment of personal services of any engineer or other expert to 
carry out the provisions of said act. 
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Section 1757, Revised Statutes, and the act of May 13, 1884, 23 
Stat. 22, require an oath of office to be executed by “any person 
elected or appointed to any office of honor or profit.” Every officer 
of the Government is required to take the oath as prescribed by 
section 1757, Revised Statutes, if by law his appointment is vested in 
the head of a department. 4 Comp. Dec. 92, 93. See also 1 Comp. 
Dec. 540; 6 Comp. Gen. 112; 10 Comp. Gen. 394. In United States 
v. Maurice (2 Brock. 96, 102), Marshall, C. J., said: “An office is 
defined to be ‘a public charge or employment,’ and he who performs 
the duties of the office is an officer. If employed on the part of the 
United States, he is an officer of the United States.” See, in this 
connection, decision of February 29, 1928, A-12027, where it was 
held that the status of special counsel employed by the American 
agency before the General and Special Claims Commission, United 
States and Mexico, was such that the special counsel became by their 
respective appointments officers of the United States within the 
purview of section 1757, Revised Statutes, and therefore were 
required to take the oath therein provided. 

Notwithstanding the nature of the work and its temporary charac- 
ter as related in your letter of May 27, 1931, the act of February 25, 
1918, as amended by the Executive order of June 4, 1925, provides 
for the appointment by the Secretary of Commerce of engineers or 
experts and, therefore, it must be held that these appointees hold 
offices of honor or profit within the purview of section 1757, Revised 
Statutes, and as such, whether they are citizens of the United States 
or of a foreign country, they must execute the oath of office as 
required by said statutes. 

It may be stated that it is a well-established rule that where an 
oath is prescribed as a prerequisite to the complete investiture of an 
office an appointee who fails to take such oath is at most a de facto 
officer, and, therefore, not entitled to claim compensation from the 
Government. 1 Comp. Dec. 4; 2 id. 33, 41; 3 id. 65, 68. 

Accordingly, the consultants employed in the manner suggested in 
your submission will be required to take the oath of office as pro- 
vided by section 1757, Revised Statutes, 


(A-37051) 
COMPENSATION—DISTRICT OF COLUMBIA FIREMEN 


Under the provisions of the act of July 1, 1930, 46 Stat. 839, the initial salary 
rate payable to a member of the Fire Department of the District of Colum- 
bia upon reinstatement after July 1, 1930, is $1,900 per annum, the minimum 
of automatic salary rates fixed by the statute. 
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Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, June 17, 1931: 


Consideration has been given to your letter of June 5, 1931, as 
follows: 


Under date of October 31, 1930, Mr. James A. Flynn voluntarily resigned from 
the Fire Department of the District of Columbia as a private in class 4 at an 
annual salary of $2,200, and under date of May 26, 1931, was reinstated to the 
same Class at the same salary. r 

Up to the time Mr. Flynn became separated from the service he had con- 
tributed to the policemen and firemen’s relief fund salary deductions under the 
act of June 7, 1924 (43 Stat. 560), $287.29, and under section 5 of the act of 
July 1, 1980 (46 Stat. 480), $25.67, or a total of $312.96, which amount was 
refunded to him under date of November 11, 1930. 

Under date of February 18, 1908, the Comptroller of the Treasury (14 Comp. 
Decisions 525), held that original appointments of privates of the Metropolitan 
police force in the District of Columbia must be made to class 1, notwithstand- 
ing the fact that the appointee had had previous services on the said police force. 

Section 2 of the act of July 1, 1930, provides in part, “* * * all original 
appointments of privates shall be made at the basic salary of $1,900 per annum, 
and the first year of services shall be probationary.” 

Section 5 of the act, supra, provides in part, “Commencing with the effective 
date of this act there shall be deducted for the benefit of the policemen and 
firemen’s relief fund 34% per centum of the monthly pay of each member of the 
Metropolitan police force, the fire department, the United States park police, 
and the White House police force; that hereafter upon the separation from the 
service of any such member, except for retirement as authorized by existing law, 
he shall be refunded the deductions made from his salary for said fund, and 
should any such member subsequently be reappointed to any of such police force 
or the fire department, he shall be required to redeposit to the credit of the 
policemen and firemen’s relief fund the amount of deductions refunded to him.” 

It is the opinion of the commissidners that since Mr. Flynn is required to 
redeposit the amount deducted from his salary on the basis of his former 
earnings, that he should be reinstated to the grade that he occupied before 
becoming separated from the service. 

Your opinion is respectfully requested as to whether Mr. Flynn may be 
reinstated at his former salary class. 


In decisions construing statutes providing for automatic promo- 
tion of personnel annually, and requiring that original or new ap- 
pointments shall be made at the basic or minimum automatic salary 
rate, this office has held consistently that reinstatements were to be 
considered as original or new appointments, and, therefore, that only 
the minimum salary rate was payable initially upon reinstatement. 
See decision of February 27, 1929, 8 Comp. Gen. 467, construing the 
customs classification act of May 29, 1928, 45 Stat. 955, providing for 
automatic promotions annually and requiring that “ All new appoint- 
ments of employees specified in section 1 shall be made at the mini- 
mum rate of the appropriate salary range.” There were cited and 
applied prior decisions construing similar provisions in statutes con- 
trolling the automatic promotion of postal employees, to wit, 1 Comp. 
Gen. 340; id. 444; 2 id. 363. See also 8 Comp. Gen. 152, 153, citing 4 
Comp. Gen. 992, 993. The act of December 12, 1930, 46 Stat. 1026, 
enacted subsequent to the date of the decision of this office, amended 
the customs classification act to authorize the Secretary of the Treas- 
ury to waive the limitation in fixing initial salary rates incident to 
new appointments under certain conditions. In decision of January 
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23, 1930, 9 Comp. Gen. 3138, reinstatement of immigration inspectors 
was distinguished on the basis that no provision appeared in the act 
of May 29, 1928, 45 Stat. 954, providing for automatic promotions, 
specifying the grade or salary rate at which original or new appoint- 
ments shall be made to the position of immigration inspector. See 
also 7 Comp. Gen, 295. In decision of November 29, 1924, 4 Comp. 
Gen. 493, 495, there was considered the status of reinstatements under 
the classification act of 1923, but there is no provision in that statute 
for automatic promotion. 

Section 2 of the act of July 1, 1930, 46 Stat. 840, providing for the 
automatic promotion of members of the Fire Department of the 
District of Columbia, specifically requires that “ all original appoint- 
ments of privates shall be made at the basic salary of $1,900 per 
annum.” No reason appears for applying any different rule under 
this statute in fixing the initial salary rate for members of the Fire 
Department of the District of Columbia upon reinstatement after 
July 1, 1930, than has been applied under statutes containing a simi- 
lar limitation. *The provision of law requiring the firemen upon 
reinstatement to redeposit to the credit of the policemen and firemen’s 
relief fund the amount of deductions refunded to them upon separa- 
tion from the service, which is practically the same as the provision 
appearing in the civil retirement act controlling the retirement of the 
other classes of personnel considered in the cited decisions, has no 
bearing on the question presented. That provision concerns pri- 
marily the maintenance of an adequate retirement fynd and in having 
to the credit of the employee retirement deductions covering all 
periods of service counted for retirement subsequent to the date of 
the act. 

You are advised, therefore, that the initial salary rate of James A. 
Flynn upon reinstatement May 26, 1931, was $1,900 per annum and 
his salary rate should be adjusted accordingly. 


(A-36809) 
TRAVELING EXPENSES—ARMY ENLISTED MEN 


Enlisted men of the Army, when traveling on duty under orders and not fur- 
nished subsistence and/or quarters, other than when traveling by air or 
when traveling on duty in connection with the National Guard, are entitled 
only to payment of the monetary allowance for subsistence and quarters as 
provided by section 11 of the act of June 10, 1922, 42 Stat. 630, and the 
regulations of the President issued thereunder. 


Comptroller General McCarl to the Secretary of War, June 18, 1931: 
There has been received your letter of May 21, 1931, in part as 
follows: 


There is under consideration a question pertaining to the provisions of the 
War Department appropriation acts for the fiscal years 1931 and 1932, pertain- 
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ing to travel of enlisted men of the Regular Army on duty in connection with 
the Reserve Officers’ Training Corps. 











The act of April 20, 1918 (40 Stat. 584; U. S. C. 10: 755; sec. 1540, Mil. Laws, 
1929), provides: 

“That hereafter under such regulations and within such maximum rates as 
may be prescribed by the Secretary of War enlisted men may be reimbursed for 
actual expenses of travel, including subsistence and lodging, incurred while 
traveling under competent orders and not embraced in the movement of troops, 
or they may be paid a flat per diem therefor in lieu of such reimbursement.” 

Section 11 of the act of June 10, 1922 (42 Stat. 680; U. S. C. 37: 19; sec. 
1489, Mil. Laws, 1929), provides: 

“* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe. 
an allowance for quarters and subsistence, the value of which shall depend on 
the conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day.” 

The act of April 15, 1926 (44 Stat. 257; U. S. C. 10: 7l6a; sec. 1489, Mil. 
Laws, 1929), provides: 

* * ‘That hereafter enlisted men, including the members of the United 
States Army Band, entitled to receive allowances for quarters and subsistence 
shall continue, while their permanent stations remain unchanged, to receive 
such allowances while sick in hospital or absent from their permanent-duty 
stations in a pay status: Provided further, That allowances for subsistence 


shall not accrue to such an enlisted man while he is in fact being subsisted 


at Government expense.” 
= * * . eo ° + 


The act of February 23, 1931, Public No. 718, making appropriation for the 
support of the Army for the fiscal year 1932, provides under Reserve Officers’ 
Training Corps, as follows: 

* * for mileage, traveling expenses, or transportation, for transporta- 
tion of dependents, and for packing and transportation of baggage, as author- 
ized by law, for officers, warrant officers, and enlisted men of the Regular Army 
traveling on duty pertaining to or on fetal to or relief from duty with the 
Reserve Officers’ Training Corps; 

Beginning with the appropriation oy ‘er the fiscal year 1928, and continuing 
and including that for the fiscal year 1932, the following provision has appeared 
under Organized Reserves: 

“* * * for the actual and neceSsary expenses, or per diem in lieu thereof, 
at rates authorized by law, incurred by officers and enlisted men of the Regular 
Army traveling on duty in connection with the Organized Reserves; * * *” 

That the act of April 6, 1914, above quoted, is not considered as having been 
entirely superseded by later legislation is evidenced by manuscript decision, 
A-31829, of the Comptroller General of May 28, 1930 (copy inclosed), con- 
cerning travel allowances of members of the Army Nurse Corps, from which 
it will be noted that the travel allowances of members of the Army Nurse Corps 
are still restricted by the terms of that act. 

Careful consideration of your decisions of September 6, 1922 (2 Comp. Gen. 
185), of July 10, 1924 (A-1887), of August 30, 1927 (7 Comp. Gen. 159), and 
of May 28, 1930 (A-81829), leads to the conclusion that it is your opinion that 
the act of April 20, 1918, supra, was repealed by the provisions of section 11, 
act of June 10, 1922, supra, except as continued in effect for the sole purpose of 
travel by air by section 20 of the same act; and that the permanent authority 
for payment of actual and necessary expenses for enlisted men traveling on 
duty in connection with the National Guard is found in section 67 of the 
national defense act as amended, perhaps subject to the restriction in the act 
of April 6, 1914, supra. Your decisions above cited do not touch upon the per- 
manent authority underlying the provisions in appropriation acts by virtue of 
which enlisted men, since July 1, 1927, have been paid actual expenses or per 
diem in lieu thereof up to $5.00 per day when traveling on duty in connection 
with the Organized Reserves. 

However, there exist good reasons for believing that the act of April 20, 
1918, was not repealed by section 11 of the act of June 10, 1922. The commit- 
tee reports accompanying the bill which became the latter act disclose nothing 
as to the intent. Statements made at the hearings are inconclusive, as they 
are not. in general. known to the Members who vote for the bill and enact it 
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into law. The statement from the House hearings which you quote in your 
decision of August 30, 1927, supra, were made by the chairman of the House 
special committee, and by the chairman of the joint committee. The state- 
ment itself is not conclusive, for it specifically relates only to enlisted men 
not furnished quarters or rations in kind, and furthermore it is not wholly 
in conformity with the plain language of section 11 which does not limit the 
$4.00 allowance to cases involving travel. The compilers of the United States 
Code evidently regard the act of April 20, 1918, as in effect (U. 8S. C. 10: 755). 
Section 11 of the act of June 10, 1922, does not expressly refer to travel. 
Whereas the act of April 20, 1918, expressly related to “expenses * * * in- 
curred while traveling under competent orders and not embraced in the move- 
ment of troops,” section 11 related to “each enlisted man not furnished 
quarters or rations in kind.” If the general language of section 11 was not 
intended to repeal the specific provisions for travel in the act of April 20, 1918, 
then authority to pay the travel expenses of enlisted men who were furnished 
quarters in kind at their permanent stations, but who might nevertheless 
properly be ordered to perform, on temporary duty, travel necessary in the 
military service, could still be found in the 1918 act. It is submitted that 
section 11 was primarily intended to make provision for allowances for enlisted 
men at stations where there were no quarters in kind and where they did 
not receive rations, and not to repeal prior laws relating to expenses of travel 
or per diem in lieu thereof. Your reconsideration of this question is therefore 
requested. But if the 1918 act was repealed, it would seem that the acts of 
April 6, and August 1, 1914, are still in effect. ; 

Up to the present time enlisted men of the Regular Army, not furnished quar- 
ters or rations in kind, and traveling in connection with the Reserve Officers’ 
Training Corps or the citizens’ military training camps, have been paid mone- 
tary allowances not in excess of $4.00 per day. This would be permissible 
either under the act of August 1, 1914, the act of April 20, 1918 (if still in 
force), or section 11 of the act of June 10, 1922. 

In view of the above-quoted provisions of permanent law and of the appro- 
priation acts for the fiscal years 1931 and 1932, your decision is requested as to 
whether or not an enlisted man of the Regular Army may, when traveling on 
duty pertaining to or on detail to or relief from duty with the Reserve Officers’ 
Training Corps during the fiscal years 1931 and/or 1932 (1) may be reimbursed 
for actual and necessary expenses or be paid a flat per diem in lieu thereof 
under the provisions of the act of April 20, 1918, or (2) ‘be reimbursed for 
expenses actually incurred under the provisions of the act of April 6, 1914, or 
allowed a per diem under the provisions of the act of August 1, 1914. 


The acts of April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 
680, never applied to enlisted men of the Army, generally, but only 
to enlisted men of the Regular Army traveling on duty in connection 
with the National Guard, as prior to the act of April 20, 1918 (and 
the reason for its enactment), the rule was that an enlisted man of 
the Army traveling on any duty other than in connection with the 
National Guard was paid commutation of rations and furnished 
transportation. Upon enactment of the act of April 20, 1918, enlisted 
men traveling on duty in connection with the National Guard, as 
well as all other enlisted men, were entitled to traveling expenses as 
fixed by regulations issued under the authority of that act. Section 
12 of the Revised Statutes provides: 


Whenever an act is repealed, which repealed a former act, such former act 
shall not thereby be revived, unless it shall be expressly so provided. 


Enlisted men of the Army, since April 20, 1918, have not been 
within the acts of 1914. So far as they are concerned, the acts were 
repealed by the substitution of the special provisions made for them 
by the act of April 20, 1918. A-31138, April 10, 1930, is not incon- 
sistent with the foregoing. It was a case of a member of a civilian 
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military training camp, entitled to medical treatment for an injury 
suffered while attending an encampment, who was being transferred 
from one hospital to another. He was not an enlisted man of the 
Army and it was held that not having been furnished subsistence 
in kind while traveling from one hospital to another, until other 
provisions were made by regulation, he might be reimbursed his 
actual and necessary expenses, not exceeding $5 per day, as pre- 
scribed by the act of April 6, 1914. Members of the Army Nurse 
Corps have been continuously under the limiting provisions of the 
act of April 6, 1914, and unless and until legislation is enacted which 
includes nurses or otherwise provides for members of the Army 
Nurse Corps, the limitation so fixed is applicable to them. 

The decision published in 7 Comp. Gen. 159, recognized that under 
the terms of section 67 of the national defense act and the act of 
April 20, 1918, regulations had been prescribed for enlisted men of 
the Regular Army traveling on duty in connection with the National 
Guard, and that the special provision for such enlisted men made by 
section 67 of the national defense act was not intended to be modified 
or repealed by the general provisions contained in section 11 of the 
pay readjustment act of June 10, 1922, 42 Stat. 630. That decision, 
also, recognized that reimbursement of enlisted men traveling by air 
had been made pursuant to regulations promulgated under the act 
of April 20, 1918, and by reason of the language of section 20 
of the pay readjustment act, extending the same allowances for 
traveling expenses as were then authorized in the Army to enlisted 
men of the Army, Navy, Marine Corps, and Coast Guard, was de- 
signed to continue the authority to prescribe traveling expenses for 
enlisted men traveling by air under the act of April 20, 1918. 

The suggestion that section 11 of the pay readjustment act of 1922 
“was primarily intended to make provision for allowances for en- 
listed men at stations where there were no quarters in kind and 
where they did not receive rations” is contrary to the contempora- 
neous construction adopted by all of the services affected and em- 
bodied in the Executive order issued on their joint recommendations 
to the President, which by Table 1 established rates for men on duty 
where quarters or rations in kind are not furnished, and by Table 2, 
established higher rates for “men traveling on duty where quarters 
or travel rations are not furnished for the journey.” Not only that, 
but the legislative and regulatory provisions in the Navy, one of the 
services included under section 11, were immediately adapted to the 
requirements of section 11, and the Executive order issued there- 
under, to cover all situations of enlisted men who were not quartered 
or subsisted, including those traveling, and no other legislation or 
appropriation authority exists for the travel of enlisted men of the 
Navy, see 7 Comp. Gen. 781, 789, et seg. 
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The provisions in the Army appropriation act quoted, authorizing 
“travel expenses * * * as authorized by law, for * * * en- 
listed men of the Regular Army traveling on duty to, or on detail to, 
or relief from duty with the Reserve Officers’ Training Corps” and 
“for actual and necessary expenses or per diem in lieu thereof at 
rates authorized by law to be incurred by * * * enlisted men of 
the Regular Army traveling on duty in connection with the Organ- 
ized Reserves,” are specific and direct references to section 11 of the 
pay readjustment act of 1922 and the regulations made pursuant 
thereto, the primary purpose having been, so far as enlisted men 
were concerned, to charge the appropriation in which the provision 
is contained rather than the general appropriation for the Army for 
travel by enlisted men in connection with the particular duty therein 
provided for. See the hearings and the representations made to the 
Appropriation Committee in that connection. There was no intend- 
ment to provide, as there is no necessity for providing, a different 
and higher rate of reimbursement for subsistence to enlisted men 
traveling on duty in connection with the Reserve Officers’ Training 
Corps or the Organized Reserves than when traveling on any other 
duty pertaining to the Regular Army. 

If it be a fact that reimbursement has been made to enlisted men 
traveling on duty in connection with the Organized Reserves on a 
different basis, notwithstanding the decision 7 Comp. Gen. 159, the 
passing of these items has been an audit oversight and payments at 
that rate, or on any other basis than under section 11 of the pay 
readjustment act of 1922 and the Executive order issued pursuant 
thereto after June 30, 1931, will not be passed to credit. 

A sufficient answer to the suggestion that the provisions of the 
act of April 20, 1918, have been carried into the United States Code 
as section 755 of Title 10 and that the compilers of the code evidently 
regarded it as still in effect, is the following quotation from section 
2 (a) of the code and a paragraph from the preface to the code over 
the signature of the chairman of the House Committee on Revision 
of the Laws: 


Sec. 2.* * * (a) The matter set forth in fhe code, evidenced as herein- 
after in this section provided, shall establish prima facie the laws of the United 
States, general and permanent in their nature, in force on the 7th day of 
December, 1925, but nothing in this act shall be construed as repealing or 
amending any such law, or as enacting as new law any matter contained in 
the code. * * * 


The next to the last paragraph of the preface is as follows: 


Scrutiny of this code is invited. Constructive criticism is solicited. It is 
the ambition of the Committee on the Revision of the Laws of the House of 
Representatives gradually to perfect the code by correcting errors, eliminating 
obsolete matter, and restating the law with logical completeness and with 
precision, brevity, and uniformity of expression. 


Except while traveling by air, section 11 of the pay readjustment 
act of 1922 is the sole and only authority for travel expenses of 
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enlisted men of the Navy, Marine Corps (41 Stat. 831, 42 id. 137, and 
809), and the Coast Guard. Its stated purpose was to secure uni- 
formity, the requirement that the regulations thereunder should be 
issued by the President was in aid of that purpose, and it has the 
same effect with respect to the Army, as in the Navy, Marine Corps, 
and Coast Guard, except as to the special provisions then existing 
for travel of enlisted men on duty in connection with the National 
Guard. The statement quoted in 7 Comp. Gen. 159, was the state- 
ment of the committee of representatives of the six services, the pro- 
ponents of the bill, made to the joint committee of the House and 
Senate inquiring into the matter, and was designed to enlighten the 
committee as to the purpose and effect of that section and of each 
and every section of the bill. See pages 2 and 11 of the cited 
document. 

That section 11 of the pay readjustment act of 1922 repeals, by 
substitution, the act of April 20, 1918, is the considered judgment 
of this office and the cited section 11 contains the only authority for 
fixing travel expenses for enlisted men of the Regular Army, except 
when traveling by air and when traveling on duty in connection 
with the National Guard. Your question is answered accordingly. 


(A-36852) 
TRANSPORTATION OF THE MAILS—LAND-GRANT MILEAGE 


Payment for transportation of the mails is required to be made on a mileage 
basis and where a land-grant railroad substitutes nonland-grant tracks for 
land-grant mileage and builds cut-offs over nonland grants, such mileage 
is mileage substituted for the original land-grant mileage and payments 
will be made at the land-grant rates for the actual mileage involved as 
if it was land-grant mileage. 








Comptroller General McCarl to the Postmaster General, June 23, 1931: 


There has been received, supplemented by letter of June 12, 1931, 
your submission of May 25, 1931, as follows: 


Mail service performed in trains of the Missouri Pacific Railroad Company 
between St. Louis and Kansas City, Missouri, is stated at land grant rates of 
pay for that part of the mileage from St. Louis to Pacific and at nonland grant 
or regular rates of pay from Pacific to Kansas City. Recently, the company 
constructed a new cut-off track from Jedburg Junction to Eureka Junction, a 
distance of 2.99 miles, and all through trains between St. Louis and Kansas City 
ure now operated via the new cut-off. The distance from Jedburg Junction via 
Glencoe to Eureka Junction over the old line is 4.93 miles. (See blue print 
herewith.) 

Jedburg Junction and Eureka Junction are intermediate points on that part 
of the line between St. Louis and Pacific between which points the land-grant 
rates are applied. In restating the service in the through trains operating via 
the cut-off, the department considered the shortened distance as a substitute for 
that part of the original line between Jedburg Junction and Eureka Junction 
and restated the distance and pay on the basis of the cut-off mileage between St. 
Louis and Pacific at land-grant rates of pay. The old trackage via Glencoe is 
still being used for certain local trains and no change was made in the mileage 
and pay for mail service in those trains. 

There are transmitted herewith two letters from the Missouri Pacific Railroad 
Company dated April 23, 1931, and accompanying blue print, in which the com- 
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pany protests against the action taken by this department. The company con- 
tends in one letter that the nonland-grant rates of pay should be applied to the 
mileage of the new cut-off and in the other, that if the decision of the Comptroller 
General in the Little Rock-Fort Smith service were applied to this case, the 
company should receive pay at land-grant rates on the basis of the old land- 
grant mileage. The company refers to your decision of June 13, 1930, in case 
A-31790. . 

The action taken in this case appears to be in line with your ruling of 
September 10, 1928, case A-24142, which related to the question of land-grant 
mileage between Boone and Ogden, Iowa, on the line of the Chicago and North 
Western Railway. 

Your decision is requested as to whether mail pay for service in the trains 
operating via the cut-off between Jedburg Junction and Eureka Junction should 
be stated at land-grant rates of pay on the basis of the shorter mileage, or 
whether the old land-grant mileage should be used without reference to the 
actual operation of the trains via the cut-off. 


The present Missouri Pacific Railroad between St. Louis and Pa- 
cific, Mo., is the successor of a road incorporated by charter of 
March 12, 1849, under the name of the Pacific Railroad Co. to build 
a railroad from St. Louis to Jefferson City, Mo., thence westward 
to the western boundary of the State, and by act of June 10, 1852, 
10 Stat. 8, the United States made a grant of land to aid the con- 
struction of a railroad from the city of St. Louis to such point on 
the western boundary of the State as might be designated by the 
State authorities. This grant was in the usual terms, with the condi- 
tion that the railroad should be and remain a public highway for 
the use of the Government of the United States free from toll or 
other charges upon the transportation of any property or troops of 
the United States, and that the United States mail should at all 
times be transported on said railroad under the direction of the 
Post Office Department at such prices at Congress might by law 
direct. By act of July 28, 1916, 39 Stat. 426, payments to such land- 
grant railroads were authorized to be made at 80 per cent of the 
compensation otherwise authorized for the transportation of the 
mail. 

The railroad was opened in July, 1853, from St. Louis, Mo., to 
Pacific, Mo., a distance of 37 miles, and the engineering record of 
the road as corrected by correction No. 37, dated September 25, 1930, 
shows that the initial point of construction of this railroad was some- 
what east of the present freight station at.Seventh Street, and that 
while the current distance from Pacific to Seventh Street is shown 
as 36.80 miles, the distance of the constructed road for which lands 
were granted was 37 miles. When the station at Seventh Street was 
built, the distance to Pacific was shortened to 36.82 miles, and when 
the union station at St. Louis was built passenger service from the 
Seventh Street Station was discontinued and the trains reached the 
union station over the tracks diverging from the land-grant line at 
. Twenty-third Street. Subsequently, the connecting track to the 
union station was relocated and diverged from the land-grant line 
near Jefferson Avenue at a point designated “ U. 8. Conn.,” which is 
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35.55 miles from Pacific and 0.03 mile west from the old connection 
at Twenty-third Street, which was 35.58 miles from Pacific and 1.42 
miles from the initial point of construction. This connection was 
later changed to a point in the vicinity of Jefferson Avenue and the 
trains now reach the union passenger station over 0.68 mile of the 
tracks of the Terminal Railroad Association of St. Louis. 

The distance over the old line and the Terminal Railway Associa- 
tion tracks from the Union Passenger Station to Pacific, Mo., was 
36.18 miles prior to the construction of the Jedburg-Eureka cut- 
off which reduced the mileage 1.94 miles, making the distance 34.24 
after such construction. In other words, the entire distance from 
St. Louis Union Passenger Station to Pacific was 36.18 miles before 
the construction of the Jedburg cut-off and 34.24 miles after its con- 
struction, being 0.68 mile from union station to union station connec- 
tion and 33.56 miles from union station connection via Jedburg cut- 
off to Pacific. This is shown by the following table: 


Old land-grant distance: Miles | New land-grant distance: Miles 
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Union Station Conn. _-- 35. 55 
23rd Street Conn____--__-_- 35. 58 
Tae eee 36. 82 
OY = 37. 00 


It would seem to be too clear for serious argument that of the 
distances shown after the cut-off or the current mileage used by the 
road, 2.99 miles over the cut-off between Eureka and Jedburg and 
the 0.68 mile from union station connection to the union station, or a 
total of 3.67 miles is not over the land-grant line, but it is equally 
clear that the new mileage of 3.67 miles was substituted for mileage 
over the original line for which grants of public lands were made. 
The principle is well established in a long line of decisions of this 
office, with which the courts have agreed, that when a land-grant 
road, for purposes of its own, builds cut-offs and uses substituted 
mileage for the land-grant mileage, the transportation over such 
substituted mileage is subject to the same conditions which would 
apply had there not been the substituted mileage. See United States 
v. Northern Pacific Railway Company, 30 Fed. Rep. (2d) 655, re- 
hearing denied 32 Fed. Rep. (2d) 695, which was cited in the decision 
of June 13, 1930. 

Payment for the transportation of the mails is required to be made . 
on a mileage basis, as distinguished from freight or passenger trans- 
portation where the rates and fares are not necessarily on a mileage 
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basis. The nonland-grant mileage of 0.68 mile in St. Louis and 2.99 
miles over the Jedburg-Eureka cut-off are mileages substituted for the 
original land-grant mileage, and in making the substitution the rail- 
road company has shortened its line from the original land-grant 
distance of 37 miles to the new distance of 34.24 miles, but the rail- 
road company is not entitled to abandon the original land-grant 
mileage for the purpose of transportation of mail and charge the 
United States the full rate for transportation of the mail over such 
part of the line as was placed on lands acquired by it for the pur- 
pose of abandoning part of the old line. The principle stated in 
the decision of June 13, 1930, is applicable that where mails are 
transported over the substituted mileage the United States, for the 
purpose of paying the charges for the transportation of the mail, 
will use the actual mileage involved, in this case 34.24 miles between 
St. Louis and Pacific as land-grant mileage, and pay the rates pre- 
scribed in the applicable orders of the Interstate Commerce Commis- 
sion reduced 20 per cent under the authority of the act of July 28, 
1916, 39 Stat. 426. 

Answering your question specifically, you are advised that the 
Missouri Pacific Railroad Co. is not entitled to more than 80 per 
cent of the compensation fixed for the transportation of mail between 
St. Louis and Pacific, Mo., on a total mileage of 34.24 miles, not- 
withstanding 0.68 mile in St. Louis and 2.99 miles over the Jedburg- 
Eureka cut-off are not on the original land grant for such mileage 
aggregating 3.67 miles is substituted mileage for thé original land- 
grant mileage. 


(A-35868) 
ADVERTISING—BIDS—SPECIFICATIONS 


The specifying of a particular make or brand with the phrase “or equal” for 
such commonplace articles as wheelbarrows, mops, paper clips, etc., is 
not proper. Specifications should not be descriptive of a particular make 
of an article but should be with a view to the needs of the Government so 
as to permit an offering of all makes on the market. 


Comptroller General McCarl to the Governor of the Panama Canal, June 25, 

1931: 

There has been received in reference to office letter of April 3, 
1931, concerning a protest of the Lansing Co. against the rejection 
of its proposal submitted under Schedule 2617 of December 12, 
1930, letter of April 10, 1931, from the General Purchasing Officer, 
to the effect that the proposal of the Sterling Wheelbarrow Co. at 
unit prices of $5.50 was accepted in preference to the proposal of 
the Lansing Co. at unit prices of $5.45, and that while any one of 
the reasons given for rejecting the proposal of the Lansing Co. 
might not have been considered sufficient cause therefor, the com- 
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bination of the three features of the wheelbarrow offered by them 
which were not considered equal to the corresponding features of 
construction of the type referred to in specifications was considered 
sufficient to do so. 

It is noted that class 41 of Schedule 3617 is described as follows: 
“48 wheelbarrows, concrete; to be equal to the ‘Sterling’ No. 16, 
manufactured by the Sterling Wheelbarrow Company, Milwaukee, 
Wis.” It is further noted that in advertising for wood tackle blocks 
under class 42 it was specified that they must be “equal to ‘ Star 
Mataline’ or ‘ Anvil’ brands.” It is also stated under class 52 that 
mops must be equal to “ Wundermop” and under class 56 that paper 
clips must be “Gem No. 1 or equal as to shape and size.” There are 
a number of other items for which proposals were requested under 
this schedule as well as under Schedule 2521, which state that the 
supplies must be “equal” to some named brand or make. These 
are commonplace articles and not articles of such technical or in- 
volved construction as not to readily bend to description but best 
stated by particularizing some make of an article with the addition 
of the words “ or equal,” so as not to limit competition to the par- 
ticular make. Where there are articles of the same general or com- 
monplace character such as a wheelbarrow, paper clips, or mop— 
the naming a make with the addition of “ or equal” is not proper. 

So also, while specifications should not be descriptive of a particu- 
lar make of an article but be with a view to the needs of the Govern- 
ment so as to permit an offering of all makes on the market, this 
necessarily implies that specifications are not required to be such 
the article would have to be specially manufactured for the Govern- 
ment, whereas the standard make of any manufacturer would answer 
the needs. 

It is noted that in your letter of March 23, 1931, it is stated that— 

Requisitions for material for the Panama Canal originate with the authorities 
on the Isthmus and specifications for such material accompany such requisi- 
tions. Material is desired meeting the requirements of the specifications 
received from the Isthmian authorities and incorporated in our invitations for 
bids. After bids received under our invitations for proposals are opened in 
public, they are carefully canvassed in this office, or in some instances on the 
Isthmus, and awards made to the lowest bidders offering material in accordance 
with the specifications. Bids received covering material not in accordance 
with the specifications are, of course, rejected. 

The specifications should state the needs of the Government for 
wheelbarrows, paper clips, etc., and so as to indicate the character of 
the article—iron or wooden wheelbarrow—and if size or any other 
detail is important, such as the use to which to be put, that also 
would be for stating and in exceptional cases only and where not 
otherwise possible of clear expression in description, is it proper to 
refer to a particular make as illustrative of the article but qualified 
with that bidding is not limited to such. make, so that there can be 





ful 


act 


Ce 


a ae a 


DECISIONS OF THE COMPTROLLER GENERAL 557 


full and free competition thereon and the lowest responsible bid be 
accepted which meets the advertised specifications, 


(A-36628) 
CONTRACTS—CHANGED CONDITIONS—EXTRA COMPENSATION 


Where in excavating for the abutments and piers of a bridge, the contractor 
encountered bedrock at substantially the levels shown by the contract 
drawings but thereafter had to excavate larger quantities of decomposed 
rock and bowlders forming a part of the bedrock than had been anticipated 
to secure suitable bearings for the foundations, for which work extra pay- 
ment has been made in accordance with the specifications, the contractor 
is not entitled to further payment on the basis of an equitable adjustment 
of the contract price under the provisions of article 4 of the standardized 
Government construction contract, as it is not shown that the subsurface 
conditions differed materially from those shown on the drawings or indi- 
cated by the specifications. 


Comptroller General McCarl to Lieut. Col. U. S. Grant, 3d, executive officer, 
Arlington Memorial Bridge Commission, June 26, 1931: 


Reference is made to your letter of May 11, 1931, as follows: 


The N. P. Serverin Company (general contractor for the Boundary Channel 
Bridge of the Arlington Memorial Bridge project) has presented a claim in the 
amount of $162,901.70 to cover alleged additional costs incurred by him as a 
result of increased depth of the foundations for this bridge made necessary by 
the existence of a layer of unsuitable material which had to be excavated and 
replaced with concrete in order to secure satisfactory foundations for that 
structure. Attached hereto are photostat copies of the correspondence 
exchanged with the contractor on this subject. 

Following is a brief summary of the conditions and operations appertaining 
to this claim: At abutment No, 5, (i. e., the abutment on the Columbia Island 
side of the Boundary Channel) a layer of gravel and boulders averaging about 
seven feet in thickness was encountered. The borings which had been made 
before the contract was advertised had apparently struck the boulders and this 
layer of gravel was accordingly indicated on the contract drawings as the top 
of rock. The minor piers and the foundation cylinders on the Columbia Island 
side also had to be extended through the same gravel and had to be carried 
deeper than shown on the contract drawings. 

At abutment 6 (i. e., the abutment on the Virginia side of the Boundary 
Channel) the rock indicated on the contract drawings was found upon being 
uncovered, to be decomposed and traversed with layers of soft mud. It was 
necessary to remove this material to a depth of from 8 to 12 feet before a suitable 
bearing was found. The minor piers and foundation cylinders on the Virginia 
shore were also carried down deeper than was originally anticipated because of 
this same decomposed rock. 

The condition at both abutments was of course entirely unsuspected by the 
contracting officer. No such conditions were found at any of the four abutments 
and six piers of the Main Bridge previously built. However, the possibility 
of such an eventuality had been foreseen and an effort to provide for it was 
made in paragraph 48 of the specifications in conjunction with article 4 of the 
contract. The usual test probings were made, and the depth to the top surface 
of the bedrock or gravel as found in the excavations agreed with that disclosed 
by the probings. 

In the opinion of the engineers of this commission, the additional work 
necessitated by the conditions as found was not unusually difficult; in fact, as 
foundation work goes, it was relatively easy because no subsurface water was 
encountered except that from seepage, which was handled by one or two small 
electrically driven pumps. In the excavation for abutment No. 5, where the 
gravel was found, considerable extra sheeting and bracing were necessary, but 
in no greater amounts than would be required in ordinary foundation excava- 
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tions of the same depth. In abutment No. 6, the soft rock was firm enough to 
stand alone so that little or no additional bracing was necessary. 

However, it should be said in favor of the contractor that the condition 
encountered was as unsuspected by him as it was by the engineers of this office, 
and the experience with other nearby foundation work previously done justified 
the assumption that similar conditions would be found here. He was neces- 
sarily put to considerably greater expense in making the additional excavation 
and in placing the additional concrete than might have been involved had the 
conditions been known before the work was started. The necessity for the 
extra bracing was not known until cofferdams had been built to conform to 
the conditions indicated by the contract drawings. This fact accounts for the 
rather large cost of the excavating and bracing work as mentioned below. 

In consequence of the increased depth of the foundations, it was necessary 
to excavate about 3,000 cubic yards of additional material, most of which was 
either loose or decomposed rock or gravel, and to place approximately 1,700 
cubic yards of additional concrete in the foundations. As this work progressed, 
payments for it were made to the contractor under the provisions of paragraph 
48 of the specifications. All of the bills submitted by the contractor for this 
work were checked by the field forces of this office and payments were made in 
connection with the usual monthly estimates, except in a few instances where 
claims were either disallowed entirely or payment postponed pending further 
study. These postponed claims aggregate approximately $8,000. 

The contractor has already received approximately $77,000 for the additional 
foundation work. 

On October 23, 1929, after practically all of the foundation work had been 
completed, the contractor directed.a letter to this commission claiming changed 
conditions and settlement for additional costs under article 4 of the contract, 
and advising that he would present additional bills for his work. This was 
answered by a letter dated October 28, 1929, which in turn elicited a letter from 
the contractor dated November 14, 1929, after a conference between the officials 
of this commission and the contractor. 

No further formal correspondence on the subject took place until after the 
Boundary Channel Bridge was completed on September 26, 1930. Shortly 
after that date the contractor requested advice as to what procedure he should 
follow in presenting his claim. He was informed that the contracting officer 
would consider any direct claims for tangible items of work, and was prepared 
to make payment for such items if substantiated and if the work involved was 
authorized under the provisions of the specifications or the contract. He was 
also informed that the contracting officer could not advise him as to how to 
prepare his claims, and could not decide questions involving claims for intan- 
gible items or items involving legal interpretations. During the course of our 
conversations, I offered to consider the several protested items which had 
previously been disallowed or postponed, but the contractor preferred to include 
all of his claims in the one sum which he obtained by deducting the payments 
which he previously received from the total cost of the work as computed by 
his own accounting force. 

On December 10, 1930, the contractor presented a formal letter making claim 
for a final payment of $187,901.70, of which $25,000.00 was the amount retained 
by this office from the monthly estimates, and the balance, $162,901.70, was to 
cover the additional costs alleged to have arisen from the changed conditions 
encountered. This letter was followed on December 12 and 22 with detailed 
statements of cost from the contractor, all of which were replied to by my 
letter dated January 9, 1931. 

The matter is further complicated by the consideration of time. The date 
for completion as originally fixed was February 2, 1930, whereas the work was 
not actually completed until September 28, 1930. Paragraph 42 of the specifi- 
cations provides that liquidated damages in the amount of $100.00 per calendar 
day will be assessed for all delay in completing the work after the date fixed 
for completion, corrected if necessary, for changes ordered in the work to be 
done and extra work. Besides the additional foundation work referred to 
above, the contractor did other additional work which was found necessary 
and ordered from time to time in accordance with paragraphs 31 and 33 of the 
specifications, with the result that a total of a little more than $105,000.00 has 
been paid to him as extras for which additional time is allowable under the 
specifications. 

His claim is now submitted to you for your opinion as to whether the condi- 
tions described above were such as to justify legally a settlement on the basis 
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of article 4 of the contract, including excess costs for items and expenses not 
related directly to the foundation work. Personally, I have been forced to the 
conclusion that the conditions found were only such as paragraph 48 of the 
specifications covered and was intended to cover, and that the obligations of the 
Government would be fully discharged by settlement in accordance therewith. 
However, the contractor deserves every possible lawful consideration since he 
in no way skimped the work and finished the contract with unusual perfection, 
in spite of the knowledge that it was costing him much more than he had 
anticipated. 


The contract dated December 29, 1928, was executed on the stand- 
ard Government form of construction contract, article 4 of which, 
with reference to “ Changed conditions,” provides: 


Should the contractor encounter, or the Government discover during the 
progress of the work, subsurface and (or) latent conditions at the site materi- 
ally differing from those shown on the drawings or indicated in the specifi- 
cations, the attention of the contracting officer shall be called immediately to 
such conditions before they are disturbed. The contracting officer shall there- 
upon promptly investigate the conditions, and if he finds that they materially 
differ from those shown on the drawings or indicated in the specifications, he 
shall at once, with the written approval of the head of the department or his 
representative, make such changes in the drawings and (or) specifications as he 
may find necessary and any increase or decrease of cost and (or) difference in 


time resulting from such changes shall be adjusted as provided in article 3 of 
this contract. 


The contractor apparently contends that by virtue of this pro- 
vision of the contract it is entitled to an equitable adjustment there- 
under of the contract price to compensate it forall additional costs of 
the entire contract work occasioned directly and indirectly by having 


to excavate excessive quantities of gravel, bowlders, and decomposed 
rock below the level shown for bedrock by the contract drawings 
before reaching sound bedrock suitable for the foundations of the 
bridge abutments and minor piers. 

You suggest, to the contrary, that the excavation of such additional 
material was contemplated by paragraph 48 of the contract specifica- 
tions and, consequently, that the contractor is entitled to additional 
payment only on the basis provided therein. Paragraphs 47 and 48 
of such specifications are as follows: 


47. Excavation and exposing surface of bedrock: The contractor shall exca- 
vate and unwater the cribs, cofferdams, or caissons, shall maintain these con- 
structions in a state of safety and good repair, and shall do all pumping neces- 
sary to keep them dry. 

The contractor shall also remove all mud, dirt, and unattached rock up to 
one-half cubic yard in size, in order that a thorough inspection of the surface 
of the bedrock may be made by the contracting officer. None of the excavated 
material shall be wasted in the Boundary Channel. 

The cost of all work described in this parageaph shall be borne by the con- 
tractor, and shall be included in the price bid for the work. 

48. Preparation of surface of bedrock: After the surface of the bedrock has 
been exposed and cleaned, as specified in the foregoing paragraph, the contractor 
shall remove all unattached rocks greater in size than one-half cubic yard, all 
rotten or decomposed rock adhering to the bedrock, and all pinnacles and 
irregularities in the surface, as directed by the contracting officer. The con- 
tractor shall also do such trimming or cutting into the sound rock as may be 
necessary, in the opinion of the contracting officer, to secure a good bearing for 
the foundation and a good bond between the foundation and the bedrock. Blast- 


ing shall be done only at such times and under such conditions as may be ap- 
proved by the contracting officer. 
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The contractor shall furnish all materials, plant, and labor, and shall perform 
all the work as specified in this paragraph ; but all of such work will be paid for 
on the basis of the actual cost thereof to the contractor (including the hire or 
rental of such plant as may be exclusively used therefor, and including also 
workman’s compensation insurance, but excluding overhead and any part of 
the cost or rental of the cribs, cofferdams, or caissons, and excluding also any 
part of the cost of the protection, sinking, righting, plumbing, maintenance, and 
pumping of these constructions) plus fifteen (15) per cent of that cost to cover 


profit and all indirect charges except those specifically mentioned herein to be 
included. 


Additional time required for the performance of the work paid for under the 
provisions of this paragraph will be computed and allowed on the basis of the 
rule for computation of extra time in paragraph 31. 

The time and cost keeping involved in the work carried out under the pro- 
visions of this paragraph will be done by the contractor, but will at all times 
be subject to the review and check of the contracting officer. 

Thus, the basic issues in the case appear to be whether the sub- 
surface conditions actually encountered materially differed from those 
represented by the drawings or specifications within the meaning of 
article 4 of the contract and, if so, whether the additional work re- 
quired in excavating to sound bedrock was beyond that contemplated 
by the provisions of paragraph 48 of the specifications, fixing the 
obligation of the Government to pay only the actual cost, as set forth 
therein, of additional work in removing bowlders, decomposed rock. 
etc., after the surface of the bedrock was exposed, to secure suitable 
bearings for the foundations. 

These issues must be resolved against the contentions of the con- 
tractor. It appears that bedrock was actually encountered at the 
levels shown by the drawings based on borings made by the Govern- 
ment prior to the advertisement for bids. This was admitted and 
acknowledged by the contractor in the first paragraph of his letter 
of October 23, 1929, to you, as follows: 

In excavating for the caissons and cofferdams of the Boundary Channel 
Bridge, bedrock was encountered at substantially the elevations indicated on 
the drawings. This bedrock was found to be rotten or decomposed; we, there- 
fore, were directed to excavate through this rotten bedrock to such elevations 
as have been, or will be, designated by your representatives. 

The Government apparently had no means of knowing and did 
not represent in the drawings or specifications the character of the 
bedrock to be found at the levels shown in the drawings or that the 
bedrock at such levels would be suitable for the bearings of the 
foundations. In fact, the specifications expressly anticipated and 
guarded against the contingency that it would not be suitable by 
providing in paragraph 48 for the extra work of removing decom- 
posed rock and unattached rocks forming a part of the bedrock 
shown on the drawings, and even cutting into the sound rock to 
provide foundation bearings satisfactory to the contracting officer, 
and for additional compensation to the contractor and extension of 
the contract time for all such extra work found necessary to secure 
suitable bearings after bedrock was reached. The Government did 
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not represent or even estimate in the drawings or specifications the 
amount of such material which would have to be removed but pro- 
vided for payment for the actual cost of all such work plus 15 per 
cent for overhead and profit. The circumstance that there was 
substantially more of such material found, which had to be exca- 
vated, than actually was anticipated does not establish that the 
drawings showed or that the specifications indicated subsurface 
conditions materially differing from those actually encountered, as 
required to be established by article 4 of the contract as a condition 
precedent to adjustment of the contract price thereunder. In this 
connection see decision A-36770, addressed to you, June 1, 1931. 

Furthermore, it may be remarked here that although bedrock was 
found at the levels indicated by the drawings, apparently there was 
no unqualified representation even as to this, in view of the state- 
ment in paragraph 34 of the specifications that “As stated on the 
drawings the elevations shown for bedrock are average only, and 
departures of about 5 feet either way may be expected.” But, how- 
ever that may be, it seems clear that the drawings did not show nor 
did the specifications indicate the character of the bedrock at the 
indicated levels or the quantities of decomposed rock, bowlders, etc., 
which would have to be removed after reaching bedrock and, accord- 
ingly, you are advised that there appears no basis for an equitable 
adjustment of the contract price under the provisions of article 4 of 
the contract on the ground that the subsurface or latent conditions 
differed materially from those shown by the drawihgs or indicated 
by the specifications. Consequently, the contractor is not entitled to 
additional payment or adjustment of the contract time other than 
as provided in paragraph 48 of the specifications for the extra work 
of excavating the material in question. 





(A-37307) 
APPROPRIATIONS—CONTINGENT 


The appropriation for “Contingent expenses, Department of the Interior,” 
being expressly available for furniture, adding machines, typewriters, etc., 
for the bureaus and offices of the Department of the Interior, the use of 
the appropriation “ Education of natives in Alaska” for the procurement 
of such equipment is precluded by section 6 of the act of August 23, 1912, 
387 Stat. 414. The express provision in the latter appropriation for per- 
sonal services in the District of Columbia does not authorize the use of the 
appropriation for equipment for the use of such employees. 


Comptroller General McCarl to the Secretary of the Interior, June 26, 1931: 
There has been received your letter of June 22, 1931, as follows: 


The Interior Department appropriation act for the fiscal year ending June 30, 
1932, carries an appropriation under the Office of Indian Affairs for education 
of natives of Alaska in the amount of $799,000.00. This total includes $170,000 
for equipment, supplies, fuel, and light; and $10,000.00 for personal services in 
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the District of Columbia. Your decision is requested as to whether or not any 
portion of the allotment for equipment and supplies may be used for the pur- 
chase of furniture, adding machine, typewriter, etc., for the use of employees 
in the District of Columbia. 

The Alaska division of the Office of Education was transferred to the Office of 
Indian Affairs effective March 16, 1931, but no funds were transferred to cover 
the purchase of furniture and equipment for use of the Alaska division in Wash- 
ington, D. C., although the appropriation for 1932 authorizes an additional em- 
ployee. The funds available for the use of the Indian Office in Washington for 
the purchase of furniture and equipment are insufficient to meet the demands 
from other divisions of the Office of Indian Affairs in Washington, and it is 
desired, if permissible, to use sufficient funds from the appropriation “ Educa- 
tion of natives of Alaska” to purchase a few items for the use of the Alaska 
division, such as an adding machine, filing equipment, etc. 

Your early decision with regard to this matter will be appreciated. 


The appropriation “ Education of natives in Alaska, 1932,” act of 
February 14, 1931, 46 Stat. 1134, provides as follows: 


Natives in Alaska: To enable the Secretary of the Interior, in his discretion 
and under his direction, to provide for support and education of the Eskimos, 
Aleuts, Indians, and other natives of Alaska, including necessary traveling 
expenses of pupils to and from industrial boarding schools in Alaska; erection, 
purehase, repair, and rental of school buildings; textbooks and industrial 
apparatus; pay and necessary traveling expenses of superintendents, teachers, 
physicians, and other employees; repair, equipment, maintenance, and operation 
of the United States ship Bower; and all other necessary miscellaneous expenses 
which are not included under the above special heads, including $350,000 for 
salaries in the District of Columbia and elsewhere, $24,000 for traveling ex- 
penses, $170,000 for equipment, supplies, fuel, and light, $25,000 for repairs of 
buildings, $146,000 for purchase or erection of buildings, $76,000 for freight, 
including operation of United States ship Bower, $4,500 for equipment and 
repairs to United States ship Bower, $1,500 for rentals, and $2,000 for telephone 
and telegraph; total $799,000, to be immediately available: Provided, That not 
to exceed 10 per centum of the amounts appropriated for the various items in 
this paragraph shall be available interchangeably for expenditures on the 
objects included in this paragraph, but no more than 10 per centum shall be 
added to any one item of appropriation except in cases of extraordinary emer- 
gency and then only upon the written order of the Secretary of the Interior: 
Provided further, That of said sum not exceeding $10,000 may be expended for 
personal services in the District of Columbia. 


In the same appropriation act, however, under the appropriation 
for “ Contingent expenses, Department of the Interior,” 46 Stat. 
1116, there appears the following provision: 

For contingent expenses of the office of the Secretary and the bureaus and 
offices of the department; furniture, carpets, ice, lumber, hardware, dry goods, 
advertising, telegraphing, telephone service, including personal services of 
temporary or emergency telephone operators; street-car fares for use of mes- 
sengers not exceeding $150; expressage, diagrams, awnings, filing devices, type- 
writers, adding and addressing machines and other labor-saving devices, 
including the repair, exchange, and maintenance thereof. * * * 

In view of the express provisions in the contingent expense appro- 
priation, supra, and the provision in section 6 of the act of August 
23, 1912, 37 Stat. 414, which reads “and hereafter there shall not be 
purchased out of any other fund any article for use in any office or 
bureau of any executive department in Washington, District of Co- 
lumbia, which could be purchased out of the appropriations made for 
the regular contingent funds of such department or of its offices or 
bureaus” it must be held that the appropriation for education of 
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natives in Alaska, 1932, may not be used for furniture, adding ma- 
chines, filing equipment, or other equipment specifically provided for 
in the contingent expense appropriation if such equipment is for use 
in the District of Columbia, 

The specific provision in the appropriation of $10,000 for personal 
services in the District of Columbia was evidently inserted to meet 
the prohibition in the act of August 5, 1882, 22 Stat. 255, against 
employment of personal services at the seat of Government unless 
specifically appropriated for, and would not authorize the use of any 
portion of that allotment for equipment for the use of such 
employees, 


(A-87344) 


APPROPRIATIONS—REPAIRS TO PUBLIC PROPERTY LOANED BY 
ONE DEPARTMENT TO ANOTHER 


Where property is borrowed by one agency of the Government from another for 
exhibit purposes, and the property is damaged or injured upon return to 
the loaning agency, the appropriations of the borrowing agency are charge- 
able with the costs of repairs to the property so as to place it substantially 
in the same condition as when borrowed. 

In such cases where the property is of such nature that the repairs to or resto- 
ration of the same may be accomplished.more advantageously by and under 
the jurisdiction of the loaning agency, funds may be transferred for the 
purpose from any available appropriation of the borrowing agency under 
section 7 of the act of May 21, 1920, 41 Stat. 613, for direct expenditure by 
the loaning agency, and the matter treated as the performance of service 
by one agency of the Government for another. 


Comptroller General McCarl to the Secretary of State, June 29, 1931: 

I have your letter of June 25, 1931, requesting decision as to the 
availability of unexpended funds under appropriations made for the 
participation of the United States in the International Exposition 
held in Seville, Spain, in 1927, for the purpose of rebuilding a model 
of the United States Capitol loaned to the United States Commission 
to the Seville Exposition for exhibit at the exposition and apparently 
damaged in transit upon return to the Architect of the Capitol, and 
if the funds in question are available for the purpose, whether it 
would be proper for the assistant secretary of the American Commis- 
sion, who appears to be the only officer of the commission now avail- 
able to wind up the affairs of the commission, to authorize the expen- 
diture of funds for the restoration of the model. 

In a letter of June 24, 1931, to the assistant secretary of the com- 
mission, the Architect of the Capitol states: 

I desire to call your attention to the matter of a loan by this office of a model 
of the United States Capitol for the Exposition at Seville. This model was 
earefully packed and shipped in double boxes, to the Seville Exposition. It was 
returned in single boxes. That part of the model representing the dome was 


completely shattered so that it will have to be entirely rebuilt and the east 
portion of the central portion of the Capitol will require the rebuilding of this 
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section. It is estimated that the cost of the rebuilding and repair of this model, 
so that it will be in as good condition as when shipped to Spain, will be 
approximately $1,500. ‘This, however, may be less than will be necessary for 
the work to be done. It is important that this repair work should be done, as 
the model represents a plan for the extension of the east front of the Capitol 
and it can be explained to the Congress better by way of model than by ordinary 
plan. It should be understood, however, that there is an additional portion of 
this east front, designed to show the extension of the Capitol to the eastward, 
which was not sent to Seville but will be needed in connection with the other 
portions of the model for the explanation of the subject. 

I respectfully request, that you will take the necessary steps to provide for the 
use of such moneys as may be to the credit of the Seville Exposition for the 
purpose of the restoration of this model to its former condition, and, owing to 
the fact that the present fiscal year is near a close, that this matter may be 


determined and settled as speedily as possible so that the appropriation may 
become available for the work at hand. 


The general rule is that the cost of repairs to property loaned by 
one agency of the Government to another is to be borne by the agency 
lending the property, upon the theory that such agency has funds spe- 
cifically available for the repair, upkeep, and maintenance of such 
property. 5 Comp. Gen. 162. However, the property damaged in the 
present case is such as not to involve expenses of repair and main- 
tenance while in the custody of the service by which it was loaned. 

It does not appear from the record when the model here under con- 
sideration was made or what funds were used for the purpose, but 
there appear to be no funds now under the jurisdiction of the Archi- 
tect.of the Capitol for repairing the same. Furthermore, the general 
rule, supra, would not appear to be for application in a case where, as 
in the instant matter, the loan of the property was for exhibit pur- 
poses only, and the damages making the repairs necessary were ap- 
parently due to improper packing of the model by employees of the 
American Commission at the Seville Exposition. 

The public resolution of March 3, 1925, 43 Stat. 1256, authorizing 
the participation of the United States at the exposition at Seville, 
and creating a commission for the purpose, provided, among other 
things, that the funds authorized to be appropriated for such partici- 
pation should be available for the “cost of preparing the various 
Government exhibits, transportation, installation, display, and return 
of exhibits”; that proper provision should be made by regulations 
or otherwise “ for the preparation, transportation, installation, dis- 
play, and proper care of the exhibits ”; and that the officers and em- 
ployees of governmental agencies “in charge of or responsible for 
the safe-keeping of objects, articles, and so forth, property of the 
United States, which it is desired to exhibit, may permit such prop- 
erty to pass out of their possession for the purpose of being trans- 
ported to and from and exhibited at said exposition, as may be re- 
quested by the Commissioner General, such exhibits and articles to be 
returned to the respective departments and institutions to which 
they belong at the close of the exposition.” 
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The evident intent of the provisions of the public resolution as 
shown by the quotations, supra, was that such objects, articles, etc., 
obtained by the commission for exhibition purposes, would be re- 
turned at the expense of the commission in as good condition as when 
borrowed, and, by implication, it would seem to follow that in the 
event of injury or damage to such property the appropriation of 
the commission should bear the expense incident to the repair, resto- 
ration, etc., of such property. Accordingly, I have to advise that 
unexpended funds in the appropriation of the commission are avail- 
able for the cost of restoration of the United States Capitol model. 

As to the matter of obligating the funds for the purpose and 
authorizing expenditures for the cost of rebuilding the damaged 
modei, it may be stated that since the commission is now practically 
out of existence and that the rebuilding or restoration work may be 
done to the best advantage of all concerned under the supervision 
of the Architect of the Capitol, no reason appears why funds should 
not be transferred to him for direct expenditure in the matter. 

Accordingly, it is suggested that, pursuant to the provisions of 
section 7 of the act of May 21, 1920, 41 Stat. 613, providing for the 
advance of funds by one agency of the Government to another for 
work to be performed by the branch to which the funds are trans- 
ferred, a transfer of funds in the sum requested by the Architect 


of the Capitol as necessary for the purpose, be authorized by the 
Secretary of State in a letter to the Secretary of the Treasury, the 
amount in question or such part thereof as may be needed to be 
used for the purpose of restoring the model in question to its orig- 
inal condition, and any balance after the work has been completed 
to be returned to the commission’s appropriation. 
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STANDARD ANNUAL SALARY PAY ROLL (INCREASE OF SALARIES 
UNDER ACT JULY 3, 1930, PUBLIC 523, 71ST CONG.) 


[General Regulations No. 34—Supplement No. 6] 


Jory 18, 1930. 
1. In order that the General Accounting Office may receive the proper evidence 
of changes in —, rates of employees of the several executive departments and 
independent establishments, including the field service, as of July 3, 1930, as 
authorized by the act of July 3, 1930, amending the classification act of 1923, it is 
required that on all poy rolls for the month of July, 1930, there shall be shown 
opposite the name of each employee concerned, in the ‘‘ Remarks” column, both 
the old and the new salary rate and reference to payment of increase under the 
act of May 28, 1928, citing voucher number, date of payment, and name of dis- 
ae officer. 
2. The notation will be made in the following form: 
$.... to $__._ act 7/3/30. 
Inc. act 5/28/28, V. No. 
Date D. O. 


3. Any changes in pay status of employees duly authorized under the statutes 
other than the act of July 3, 1930, supra, effective during the month of July, 1930, 
will be noted on the pay rolls for that month in the customary manner. 


J. R. McCart, 
Comptroller General of the United States. 


CASH RECEIPT—SUBVOUCHER FOR MEALS, LODGING, AND OTHER 
MISCELLANEOUS TRAVEL EXPENSES 


[General Regulations No. 36—Supplement No. 3] 


Marca 20, 1931. 


1. In wepport of the standard voucher for reimbursement of travel and other 
expenses (Standard Form No. 1012) and special forms approved for the same 
a aoe there is hereby prescribed and published for general use throughout the 

vernment service Standard Form No. 1012d, Receipt for Cash, to be used as a 
subvoucher for meals, lodging, and other reimbursable expenses of a miscellaneous 
character incurred by civilian officers and employees of the Government while 
traveling under orders on official business, as required by the Standardized Govern- 
ment Travel Regulations, and for travel expenses incurred by persons other than 
Government employees when traveling under authority of law and in accordance 
with regulations issued in pursuance thereof. 

2. The form shall be of suitable size for pocket use, and may be bound in books 
of 25 blanks or multiples thereof, each sheet being perforated so that it may be 
readily detached. 

3. e approved standard form of cash receipt will be used in lieu of like forms 
used for the purpose, whether same have been or have not been approved by the 
Comptroller of the ‘Treasury or the Comptroller General of the United States, 
except where vouchers are required by law to be taken in duplicate, and where 
receipts are required by General Regulations No. 73 for the purchase of motor 
fuels, etc. Old forms may continue to be used until the present supply is ex- 
hausted, but not later than January 1, 1932. 
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4. Upon receipt of these regulations each department and establishment is 
requested to make requisition at once upon the Public Printer for a supply of the 
new standard form estimated to be required to June 30, 1932, at the same time 
authorizing him to destroy or otherwise dispose of old plates or type matter per- 
taining to such forms now in use. It is understood and agreed by heads of depart- 
ments and establishments that they thereby consent to the plan of combining all 
the seen submitted and printing one edition of the form to be delivered to 
the r ctive Pane me and establishments, or placed in stock at the Govern- 
ment Printing ce subject to their orders, or partly delivered and partly placed 
in stock, as the case may be, and that they authorize the Public Printer to prorate 
the cost of printing said form and to render a bill against each department and 
establishment for its proportionate share on the basis of the number of blank 
forms ordered by it. 

J. R. McCanrt, 


Comptroller General of the United States. 





Standard Form No. 1012d Unitep States OF AMERICA Subvou. No. ...... 
Form approved by Comptroller General U. 8. 
March 29, 1931 


Receipt for Cash 
SUBVOUCHER FOR MEALS AND LODGING 


To be completely filled in before signature by payee, and 
there must not be any erasure or other alteration whatever 
RECEIVED in cash Of .....-------.-------00-0-------2----eeen enna ne nnnseenenene wenn nan anene nnn nen annem anne nee 


for meals and lodging from 
(Cross out words not applicable) 
If charge for fractional part o' 


To be used when hotel bill is not available. 
Do not sign in duplicate. ; (Stengie 


Witness to signature by mark: 


(Signature) . 
(See ‘‘ Receipts required” and “‘ Receipts not required,” Standardized Government Travel Regtlations.) 


(Address of witness) 


(Margin for staple binding) 


| 
a 
a 
Bi 
= 


TO BE USED 
WHEN DEALER'S 
BILL IS NOT 
AVAILABLE 


Subvou. No. ...... 


(Address) 


[USE ONE SIDE ONLY] 
Total paid....$- 
(Signature) 
(Address of witness) 


(Margin for staple binding) 
ReEcerPt FoR CAsH 


Boe stk tab ened 5 2015.4 TR Cam; 


BY es cclee etched le dacedsdact ccbcecdess 





UNITED STATES OF AMERICA 
Signature (Do not sign in duplicate): 


mark: 


the sum of ........-...-.. and jg dollars 


(Title)... dncomncennr--nqcecmeonsoneseoee 


SUBVOUCHER FOR MISCELLANEOUS EXPENSES 
($......) in full of the following account: 


Witness to signature by 


Received of »,....nchritiepntsadennesosensssbpen 


on 
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PROCEDURE FOR THE RECEIPT AND DISPOSITION OF MONEYS 
RECEIVED ON SPECIAL DEPOSIT ACCOUNT—COLLECTIONS ON 
ACCOUNT OF THE UNOFFICIAL USE OF FACILITIES SUBSCRIBED 
FOR AND/OR USED BY THE GOVERNMENT 


[General Regulations No. 40—Supplement No. 2] 


NoveMBER 28, 1930. 

1. It is an established rule that the unofficial use by Government officers and 
employees, or by private individuals, of facilities owned by public or private 
co ations, firms, or individuals and subscribed for and/or used under written 
or implied nt by the United States for which the Government is responsi- 
ble, is prohibited except in cases of emergency. 

2. Where, however, under emergent conditions such facilities, for which the 
United States is obligated to make payment to the owner, are used for other than 
official business, the determined value of such use should be collected from the 
user, transmitted under prescribed procedure to a disbursing officer or other 
accountable officer, and received and accounted for by him as pera deposit 
collections (Supplement No. 1, General Regulations No. 40). or moneys so 
collected an official receipt will be given, the number, amount, etc., of which will 
be taken up by the accountable officer in his schedule of collections. 

3. Items contained in a public voucher which upon investigation are found to 
represent charges for services of an unofficial character shall be so indicated 
thereon, the amounts segregated for payment from special deposits, and the total 
amount of the voucher recapitulated so as to show separately the amount payable 
from the proper appropriation or appropriations and from special deposits. 
The total amount payable may be remitted to the payee in one check. 

4. The requirement of paragraph 3 of Bulletin No. 9, that all charges in a 
voucher for telephone messages found to be unofficial and therefore not a proper 
charge against the Government should be eliminated therefrom, is rescinded, as 
under these regulations the voucher will show eerey the items necessary for 
the public service and those personal and payable from special deposits. ete 
after the cost of such unofficial m es will be collected from the sender and 
accounted for as special deposits and paid therefrom by disbursing officer’s 
check. Similarly, any other regulations or decisions in conflict with these regula- 
tions are modified to the extent of requiring the class of moneys herein described 
to be collected, deposited, and disbursed by an accountable officer as special 


deposits. 

5. These regulations shall not be held to apply to any department or estab- 
lishment, or bureau thereof, which maintains an organization (other than dis- 
bursing) for the control of any facility subscribed for and/or used by it on behalf 
of the Government, which organization collects the amounts received for the 
unofficial emergent use thereof and transmits same to the owner. Wherever 
practicable, amounts so transmitted should be sent in advance of regular billing 
dates, so as to permit credit to be given therefor and insure the omission of such 
items from bills rendered to the Government for official services. Should, 
however, charges for unofficial services be contained in a bill for which payment 
has been made, such charges will be stricken from the bill, or if no collection or 
remittance thereof has been made the collection, deposit and payment of same 
will be made from the special deposits of the proper accountable officer, as herein- 
before provided. In any event moneys of the class described in these regulations 
ans into the hands of an accountable officer will be accounted for by him as 
spec 


deposits. 
4 R. McCart, 
t 


J. 
Comptroller General of the United States. 
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PRESCRIBING SYMBOLS FOR APPROPRIATIONS AND THEIR USE BY 
ADMINISTRATIVE AND OTHER OFFICERS 


(General Regulations No. 44—Supplement No. 1) 


SerremBer 9, 1930. 

Paragraph 2 of General Regulations 44 is hereby amended to read as follows: 
‘In the system adopted the symbol consists of a whole number of five digits, 
the fifth from the right representing the department, the fourth the fiscal year, 
and the other three the appropriation, or an appropriation group the specific 
appropriations of which are represented By decimal numbers. Appropriations 
without _ are indicated by the symbol ‘ X,’ special funds are indicated by the 
symbol ‘8,’ while funds representing contributions for specific pu which are 
subject to refundment and moneys held in trust are designated by the symbol ‘T’.” 


J. R. McCart, 
Comptroller General of the United States. 


STANDARD FORM NO. 1036, ADVERTISING AND AWARD OF CON. 
TRACT—STANDARD FORM OF COMMERCIAL INVOICE—1NDIAN 
SERVICE CONTRACTS 


[General Regulations No. 51—Supplement No. 6] 


Avueust 20, 1930. 

1, Standard Form No, 1036, heretofore entitled ‘‘Abstract of Agreement— 
Advertising—Award—Form,”’ has been revised and as thus revised is hereby 
approved and promulgated for peo use throughout the Government service 
to be known as ‘Statement and Certificate of Award.” This form will be used 
to support all agreements, both formal contracts and less formal agreements of 
whatever character, involving the expenditure or receipt of public funds, except 
public utility contracts, and must be attached to and accompany the agreement 


to the General Sr’ Office, or in case of printed forms of contract it may 


be printed on the reverse ti . Asample form is attached to these regulations. 

2. It is required that Standard Form 1036 (revised) shall be used to establish 
the fact of compliance with law and good business administration in respect to 
advertising, securing competition, acceptance of bid of the lowest bidder as to 

rice (expenditures) or highest bidder as to price (receipts), and execution of a 
awful agreement. It must be executed and signed by the contracting officer 
who signs the agreement to which it is attached, unless the award is made by 
or is subject to approval by an officer other than the contracting officer, when 
execution and signature may be made’ by such officer. 

3. When the evidence on Standard Form 1036 (revised) with regard to ad- 
vertising, award of contract, etc., has been completed, the certificate thereon 
signed by the contracting officer (unless the award is made by or is subject to 
approval by an officer other than the contracting officer, when execution and 
signature may be made by such officer), and the form accompanies the 
ment to the General Accounting Office, reference to the agreement on the voucher 
(Standard Form 1034) should be indicated by stating its number and date in the 
spaces provided therefor on the face of the voucher, or if the agreement is 
unnumbered and attached to the voucher it should be so stated; except that where 
payments are made on vouchers in favor of General Supply contractors, whose 
contracts are itemized annually in the General Schedule of Supplies, and the 
item numbers covering the articles purchased are given on the face of the vouchers, 
the number and date of contract may be omitted from the spaces in the block 
provided thereon for the purpose. In case of agreements involving more than 
one payment, reference to the contract number and date on subsequent vouchers 
will be a sufficient identification of the ment under which the payments 
are made and the use of Standard Form 1036 (revised) in connection with said 
subsequent vouchers or purchase orders will be unnecessary. 

4. As soon as the supply of Standard Form 1036 (old) on hand, including 
the printed forms in stock at the Government Printing Office, has become 
exhausted, the departments and establishments will make a requisition upon 
the Public Printer for a supply of the revised form estimated to be required 
for the balance of the fiscal year then current. It is understood and agreed 
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7 said departments and establishments that they thereby consent to the plan 
of combining all the requisitions submitted and printing one edition to be de- 
livered to the ive departments and establishments, or placed in stock at 
the Government Printing Office subject to their order, or partly placed in stock 
and partly delivered, as the case may be, and that they authorize the Public 
Printer to prorate the cost of printing and render bill against each department 
and establishment for its proportionate share on the basis of the number of 
forms ordered by it. This procedure will be followed at the beginning of each 
fiseal P be or oftener as may be required by the Public Printer. 

5. Public Printer is authorized to print on Standard Form 1036 (revised), 
where more economical and ——e> to do so, upon requisition therefor, 
the name of the department or establishment, the name and location of the 
bureau or office, and the title of certifying (contracting) officer. Any other 
deviations from the a ved standard form, which are for any reason regarded 
inert or desirable, should be submitted to this office for approval before 
printing. 

6. In connection with the use of Standard Form 1036 (old) until the supply 
thereof is exhausted (paragraph 4), authority.is granted to omit therefrom the 
information not required on the new form, copy hereto attached. 


STANDARD FORM OF COMMERCIAL INVOICE 


7. Paragraph 5 of General Regulations No. 51 states: 

“Attention is invited to the form of National Standard Invoice approved by 
the Secretary of Commerce and indorsed by numerous commercial purchasing 
and accounting officers’ associations. This form is intended to be used uni- 
versally by individuals, firms, and corporations in their daily business transac- 
tions, with a view to simplifying commercial practice and eliminating waste. 
Wherever it is practicable and desirable to use dealers’ invoices or bills, as 
described in pa ph 4, it is desired that, in the interest of uniformity of 
evidence furnished, size of form, and widespread acceptance of same in the 
eommercial world, payees be requested to submit their bills on the National 
Standard Invoice form to the fullest extent possible, to be duly attached to and 
become a part of their vouchers.” 

In view of the fact that the above-mentioned form of National Standard 
Invoice has been superseded by a revised form, known as Simplified Invoice, 
to which this office does not subscribe, said paragraph 5 is hereby rescinded. 


CONTRACTS OF THE INDIAN SERVICE 


8. In view of the requirements of 18 Stat. 450 and 19 Stat. 199 (secs. 96 and 
97, Title 25, U. 8. Code), that copies of all Indian Service contracts shall be 
furnished to the General Accounting Office before any payment shall be made 
thereon and that an abstract of all bids or proposals received shall be attached 
to such contracts and filed with the General Accounting Office in each case, 
the prompt forwarding of such contracts and abstracts of bids to this office 
under the provisions of R. 8. 3744, as amended by the act of February 4, 1929, 
45 Stat. 1147, will be regarded as a compliance with the aforesaid statutes. 

of contracts submitted to the General Accounting Office for audit pur- 
= will continue to be submitted in accordance with General Regulations 

o. 51 and supplements thereto. 

J. R. McCaru, 


Comptroller General of the United States. 





senierd Form No. 1086 (Revised) 


‘orm approved 
Comptroller General U. 8. 
omptrllr General 0. 8 


METHOD OF OR ABSENCE OF ADVERTISING 
(Section 3709 of the Revised Statutes) 


. After advertising in newspapers. 
. (a) After advertising by circular soerenn pee sent to 
(b) And by notices posted in adition to saver 


(If notices were not ition to advertising by circular letters sent to dealers, are: 
tion of such o. “4 be made. The notation on the certificate below must be ‘‘2 (a) 
(b)”’ or ‘*2 (a),”” depending on whether or not notices were 


. Without advertising, under an ney of the servile which existed prior to 
the order and would not admit of the delay incident to advertising. 

. Without advertising in accordance with 

. Without advertising, it being impracticable to secure competition because of 


(Here state circumstances under which the securing of competition was impracticable) 


AWARD OF CONTRACT 
o 


. To lowest bidder as to price (expenditures). 

. To other than the lowest bidder as to price (expenditures). 
. To highest bidder as to price (receipts). 

. To other than the highest bidder as to price (receipts). 





CERTIFICATE 


I certiry that the foregoing statement is true and correct; that the agneemsens 
was made in consequence of N of the method of or absence of advertising 
and in accordance with award of contract lettered as shown above; that 
where lower bids (expenditure contracts) or higher bids (receipt contracts) as to 
price were received a statement of reasons for their rejection, together with an 
abstract of bids received, including all lower than that accepted i in case of expend- 
iture contracts and all higher i in case of receipt contracts, is given below or on the 
reverse hereof or on a separate sheet attached hereto; that articles or services 
covered by the agreement (expenditure) are necessary for the public service; 
and that the prices charged are just and reasonable. 


(Signature of contracting officer) 


Note .—This statement nts a will m —_ to resence 
formal f 
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ACCOUNTING FOR LIABILITIES OF THE UNITED STATES TO THE 
CIVIL SERVICE RETIREMENT AND DISABILITY FUND 


[General Regulations No. 65—Supplement No. 2] 
Mar 9, 1931. 

1. Paragraphs numbered 2 and 3 of the regulations issued by the United States 
Civil Service Commission on October 22, 1930 (Form 2805), under authority of 
section 12 (a) of the act of May 29, 1930, 46 Stat. 476, provide: 

“2. The retirement record card, Civil Service Commission Form 2806, shall 
be established for each employee in the Government service who is subject to 
the provisions of the retirement act. The retirement record card is prescribed 
as the basic record from which to determine the rights of individuals under the 
retirement act, and contains a complete record of retirement deductions by 
fiscal years, and such other information as is deemed essential to a proper deter- 
mination of rights under such act. 

“3. The pay-roll card provides for a complete transcript of all salary or com- 

nsation, payments, deductions on account of retirement, changes in pay, 
eaves of absence without pay, etc., and is the basis for making postings of retire- 
ment deductions and of other pertinent data to the retirement record card. 
The pay-roll card is being developed and will be standardized and promulgated 
in due course by the General Accounting Office.” 

2. In view of the promulgation of a retirement record card by the United 
States Civil Service Commission as above as the basic record from which to 
determine the rights of individuals under the retirement act and containing a 
complete record of retirement deductions by fiscal years, etc., the standard form 
of retirement record card (No. 1056) a by the Comptroller General of 
the United States by Supplement No. 1, General Regulations No. 65, dated April 
18, 1928, is hereby discontinued, and the Public Printer is authorized to destroy 
or otherwise dispose of plates or type matter pertaining to said standard form. 

3. In order to provide a record on which will be kept the data for posting to 
the retirement record card, as contemplated by the regulations of the United 
States Civil Service Commission (Form 2805, supra), and for other accounting 
purposes involved in the payment of salaries to employees, a pay card will be 
maintained for each employee subject to the provisions of the retirement act, 
on which pay card will be entered for each pay period or fraction thereof (1) gross 
amount earned, (2) amount of retirement deduction, (3) net amount paid, (4) 
changes in pay, (5) leaves of absence without pay, and (6) such other data as 
may affect the pry status of the employee. 

he standard requirements herein posnerived will be shown on the pay cards 
used in the departments and establishments which are authorized to charge on 
pay rolls or pay vouchers salary, pay, or compensation to appropriations on a 
100 per cent basis; i. e., the gross amount of the basic salary, pay or compensa- 
tion of employees, as provided in paragraph 6, Supplement No. 2, General 
Regulations No. 54. Any department or establishment which is or may here- 


y 
after be authorized to charge on pay rolls or ar vouchers salary, pay, or com- 


omer to appropriations on a 96% per cent must submit to this office 
or approval the form or forms of pay card designated for recording the standard 
data to be posted to the retirement record card. 

4. Adjustments of errors made in retirement fund deductions as prescribed in 
paragraph 8, Supplement No. 2, General Regulations No. 54, will be recorded 
on the pay card of the employee concerned instead of on the retirement record 
card as required by paragraph 10 of said Supplement No. 2, such adjustments to 
be reflected in the total of the pay card to be posted to the retirement record card. 

5. At the end of each fiscal year, or upon separation from a department or 
establishment within a fiscal year by transfer, resignation, removal, retirement, 
or death, the total retirement fund deductions for the fiscal year, or portion thereof 
up to and including date of separation, entered on the pay card of each employee 
subject to the provisions of the retfrement act, as well as all changes in salary, 
pay, or compensation, all leaves of absence without pay, and all other pertinent 
data affecting the pay status of such employee, will be posted to his retirement 
record card. The pay cards will be retained in the departments or establish- 
ments where the services were rendered, on account of which the retirement 
fund deductions entered thereon were made, as a part of their permanent records. 

6. With a view to securing uniformity in recording and posting the standard 
requirements herein set forth, forms like the samples attached hereto, adapted 
to meet the needs of the respective departments and establishments, are suggested 
for use wherever practicable, 


J. R. McC 
Comptroller General of the United States. 
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OE EEE EEE EEE EEE EEE EEE EEE EEE EEE ad ee eeeee 
(Surname) (First name) (Second mame) (Designation) — |-..-.--------.|---------- | Wi a caschind 
Date of original 
Date of brth appointment Male | 
be a ee ee al | 
Mo. | Day | Year | Mo. | Day | Year 
Female 
Deductions 
NS ng ke 
Period amount amount Remarks 


























PAY CARD (SIZE 8 BY 10% INCHES) 
(For addressograph or typewriter where payments occur monthly or semimonthly) 





(Surname) (First name) (Second mame) (Designation) | 


Date of original 
Date of birth appointment Male 


] 
j ; 


Mo. Dey, For Mo. | Day | Year 


| Female 


Net 











PAY CARD (SIZE 8 BY 10% INCHES) 
(For addressograph or typewriter where payments occur more frequently than semimonthly) 
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Date of o 
Date of birth a 


Mo. | Day | Year | Mo. | Day | Year 


PAY CARD (SIZE 8 BY 10% INCHES) 
(For bookkeeping machine or typewriter where payments occur monthly or semimonthly) 
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PAY CARD, FACE AND BACK (SIZE 8 BY 5 INCHES) 
(For use with card-filing equipment) 


Date of original 
appointment Male 
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STANDARD MOTOR FUELS TAX EXEMPTION RECEIPT 


(General Regulations No. 73] 
Juty 17, 1930. 

1. By circular No. 279, dated June 12, 1930, the Bureau of the Budget has 
cuenta Standard Form No. 44, U. 8. Government Motor Fuels Tax Exemp- 

on Certificate, and Standard Form No. 45, U. 8. Government Motor Fuels Tax 
Exemption Identification Card, approved ‘6 the President June 12, 1930, for use 
by all departments and establishments in the procurement of motor fuels, lubri- 
cants, and antifreeze liquids, for the goomene of securing the exemption of all 
Federal activities from the payment of State or local tax thereon. 

2. There is hereby prescribed for use in connection with Standard Form No. 
44, as hereinafter set forth, Standard Form No. 1066, U. 8. Government Motor 
Fuels Tax Exemption Receipt, approved April 25, 1930, such use to be without 
deviation except as provided in ph 9 hereof, and to become effective not 
later than September 1, 1930. The form will be printed on white bond paper, 
substance 32, 50 cent rag content, size 8 by 3% inches, bound in book form with 
Standard Form No. 44 (certificate), consisting of 20 certificates and 20 receipts, 

ed alternately with suitable carbon sheets. 

3. Form 1066 when properly accomplished constitutes the record of the pur- 
chase of motor fuels, lubricants, and antifreeze liquids procured for use in connec- 
tion with transportation on official business, and furnishes the retained evidence 
in case of each purchase that payment was made at the net rate, i. e., without the 
imposition of State or local tax. The form will also service the purpose of a re- 
ceipt for payments made by Government employees for the motor fuel, etc., 

rocured and used in connection with authorized official travel, for which reim- 
ursement is sought on an actual nse basis. 

4. The Forms 44 and 1066 will prepared simultaneously when payment 
is made for the motor fuels, etc., whether on individual purchases under contract 
or otherwise or on procurements under contract, the certificate (Form 44) to be 
given to the dealer or contractor, as indicated thereon, and the receipt (Form 
1066) taken therefor. The receipts will be attached to the vouchers and forwarded 
rouse the customary channels, to the office making the administrative examina- 
tion of the vouchers. After the administrative’examination has been accomplished, 
the receipts covering individual peymente subject to reimbursement will be for- 
warded with the vouchers to the General Accounting Office. In all other cases 
the receipts may be retained in the administrative office ‘concerned and later 
contrary when the General Accounting Office shall have passed the related 
vouchers. 

5. The certificates and receipts will be serially numbered in duplicate, symbol 
letters to be used immediately preceding the numbers for identifying the depart- 
ment or establishment using the blanks, conforming to the symbol letters approved 
for transportation requests (General Regulations No. 46 and supplements thereto). 
Special care is enjoined on all Government officers and employees in the distribu- 
tion and use of these forms. 

6. The use of the certificates by employees using their personally owned motor 
vehicles while bs wat I on official business, for which they are reimbursed on a 
mileage basis under authority of law, is unauthorized and should not be permitted. 

7. In order to secure tax exemption in the purchase of motor fuels, etc., for 
official use, the purchaser should be properly identified by means of Standard Form 
No. 45, to be issued to him by the authorized issuing officer of the department or 
establishment to which he is attached. In the event that dealers will not accept 
a certificate and purchasers are compelled to pay the tax, receipts should be taken 
therefor in duplicate on forms containing information as specified below, one copy 
to be attached to the voucher covering the purchase and the other retained by 
said purchasers for use of the department or establishment. The receipt should 
show (1) the gallonage pure , (2) the price paid therefor, (3) the amount of 
tax included in the purchase price, and (4) whether the dealer pays the tax direct 
to the State or local tax authorities. The payment voucher, supported by the 
receipt, should contain a notation of the facts with reference to the emergency con- 
ditions existing meguering, She yment of the tax, including the number of the 
attached receipt. The retain eopy of the receipt should be used by the adminis- 
trative office for the purpose of billing the State or local authorities for refund of 
the tax, copies of such bills or schedules thereof, showing the appropriations 
involved and the amount of taxes, to be furnished to the General Accounting 
Office from time to time, at least at the close of each month. 
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8. The departments and independent establishments concerned are requested 
to make requisition at once upon the Public Printer for a supply of the standard 
forms estimated to be required for the period ending June 30, 1931. It is under- 
stood and agreed by said departments and establishments that they thereby con- 
sent to the plan of combining all the requisitions submitted and printing one edition 
to be delivered to the tive departments and establishments, or placed in 
stock at the Government Printing Office subject to their order, or partly placed 
in stock and partly delivered, as the case may be; and that they authorize the 
: Public Printer to prorate the cost of printing and render bill against each depart- 
) ment and establishment for its proportionate share on the basis of the number of 

forms ordered by it. This procedure will be followed at the beginning of each 
| fiscal year or oftener, as may be required by the Public Printer. The Public 



















Printer should be authorized to destroy any se type or plate matter here- 
tofore used for the purposes covered eat stan forms. 

9. The Public ter is authorized to print on the standard forms and on the 
covers of the books, where more economical and advantageous to do so, upon 
requisition therefor, the name of the department or establishment and bureau or 
service and titles of certifying officers. Any other deviations from the approved 
Standard Form No. 1066 which are for any reason regarded as necessary should 
be submitted to this office for approval before printing. (As to deviations from 
Standard Forms Nos. 44 and 45, see Bureau of the Budget Circular No. 279.) 


J. R. McCart, 
Comptroller General of the United States. 





U. 8. Government Moror Fuets Tax Exemption 


















REcEIPT 


(Alcohol, oil, ete.) 
exclusive of State or local tax, for use on official business of the United States 
I II ih nein, nh endian ebaemetemsles blaine areeenniteinnes ald ‘ 

(Name and location of dealer) (Btate) 
and the quantity purchased was actually delivered to_..._.-.--_-_.-------.- 
(Automobile, truck, motor cycie, airplane, or boat) 
bearing license plate number--_---- or delivered at 


under my direct supervision. 
(Branch of the service for which purchased) 
Delivered the above, and received the sum of $ 






(Title) 








Receirt.—To be ateined by purchaser, and should accompany voucher when 
expense account is submitted. 


Standard Form No. 1066—Form approved by Comptroller General U.8., April 25, 1930 


EXAMINATION OF THE FINANCIAL TRANSACTIONS OF THE FEDERAL 
FARM BOARD 


(General Regulations No. 74} 






Juny 25, 1930. 

Pursuant to section 14 of the ultural marketing act, approved June 15, 
1929, the designated employees of the General Accounting ce will examine 
the financial books and records of the Federal Farm Board at the end of each 
fiscal year and at such other times as circumstances may warrant. 

Such examinations will be a to those nade of the financial trans- 
actions reflected in the accounts rendered monthly to the General Accountin 
Office, and will include the financial procedure, ap lication of regulations, deci- 
sions, etc., affecting the receipt, disbursement, and loan of ae of the United 
States in so far as applicable to transactions under the agricultural marketing 


act, 
J. R. McCaru 
Comptroller General of the United States. 
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STANDARD FORMS OF VOUCHERS FOR TRANSPORTATION OF PER- 
SONS, FREIGHT, AND EXPRESS 


[General Regulations No. 75) 
June 26, 1931. 

1. The following standard forms of voucher for passenger, freight, and express 
transportation are prescribed and published for general use throughout the Gov- 
ernment service in lieu of Government Transportation Stock Forms Nos. 9 to 20, 
inclusive, approved by the a of the Treasury and prescribed by Treas- 
ury Department Circular No. 49, June 19, 1915: 

Standard Form No. 1067—Publie voucher for transportation of passengers 
(original). 

Standard Form No. 1067a—Public voucher for transportation of passengers 
(memorandum). 

Standard Form No. 1067b—Public voucher for transportation of passengers, 
first and follow sheet (original). 

Standard Form No. 1067c—Public voucher for transportation of passengers, 
first and follow sheet (memorandum). 

Standard Form No. 1068—Public voucher for transportation of freight and 
express (original). 

Standard Form No. 1068a—Public voucher for transportation of freight and 
express (memorandum). 

Standard Form No. 1068b—Public voucher for transportation of freight and 
express, first and follow sheet (original). 

Standard Form No. 1068c—Public voucher for transportation of freight and 
express, first and follow sheet (memorandum). 

2. The vouchers herein approved will be used by carriers as standard forms on 
which to bill their charges against all branehes of the Government service for the 
transportation of persons, freight, and express furnished in accordance with. ap- 
proved orders therefor (standard transportation request, bill of lading, etc.), 
whether for services performed over land-grant or non-land-grant lines; but bills 
involving land-grant deductions will not be rendered on the same voucher with 
those involving no land-grant deductions. 

3. All original vouchers (Standard Forms Nos. 1067, 1067b, 1068, and 1068b) 


will be — on suitable white paper and memorandum vouchers (Standard 


Forms Nos. 1067a, 1067c, 1068a, and 1068c) on suitable yellow paper, and the 
original vouchers will have attached thereto a perforated -coupon, 8% by 3 
inches, for use in transmitting checks in payment thereof. 

4. It is understood and agreed by the executive departments and independent 
establishments concerned that a supply of the transportation forms of vouchers 
herein prescribed will be printed and kept in stock by the Public Printer subject 
to the requisition of the transportation companies, who will address their requests 
for the blank forms necessary to bill their transportation charges directly to the 
Public Printer, Government Printing Office, Washington, D. C., using for this 
purpose the form numbers and descriptions given in paragraph 1 of these regula- 
tions. 

5. It is further understood and d by the departments and establishments 
that they consent to the plan of authorizing the Public Printer to prorate the cost 
of printing the forms and charge the prorated cost thereof against the respective 
printing appropriations for the current fiscal year on the basis of the proportion 
that the number of forms used in billing the transportation charges against each 
during the preceding fiscal year bears to the entire number of such forms used dur- 
ing such year. 

6. The block on the vouchers, “Additional statements by department, bureau, 
or establishment, if deemed necessary,” is available for the purpose of securing 
special certificates or approvals required by law or regulation, or for such other 
purpose as may be necessary to further evidence the ey of the expenditures. 

7. The first and follow sheets, original (Standard Forms Nos. 1067b and 1068b) 
and memorandum (Standard Forms Nos. 1067c and 1068c), will be used when 
the tabulation on the principal or certificate sheet does not contain sufficient 
space for itemization of the carrier’s bill. When more than one sheet is thus used 
all sheets must be securely fastened together, the certificate sheet being the last 
sheet, and the total of each sheet carried forward to or summarized upon the final 
sheet. The number of sheets constituting the voucher must be indicated in the 
blank space provided therefor, 
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8. The continuance of the use of the old transportation voucher forms is au- 
thorized until the present supply is exhausted. The Public Printer is authorized 
to destroy or otherwise dispose of all old plates or type matter pertaining to the 
transportation voucher forms now in use. 

9. The provision in paragraph 3, General Regulations No. 13, dated November 
25, 1922, that ‘‘ The claims and demands of the carriers should be stated on forms 
of the United States as heretofore, being generally the cee pyeny by Treas- 
ury Department Circular No. 49 of Seeeere 19, 1915,” s be held to require 
that they be stated on the standard forms herein prescribed. 


J. R. McCanrt, 
Comptroller General of the United States. 
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Standard Form No. 1067 (Thecarrier toinsert below nameofdepartment Voucher No 


Form approved b or independent establishment, and dependent bu- (Payee must not use 
ComptrollerGeneralU.S. reau or service if required, as specified on bill of this line) 
June 26, 1931 ladi Transportation 


ng.) 
PUBLIC VOUCHER FOR TRANSPORTA- Co.’s Bill No. 
TION OF PASSENGERS 


Tus VoucHEerR Consists OF SHEETS 


(Statement of account must be completely filled in by the carrier prior to signature, and there must not be 
any erasure or alteration unless initialed or signed) 


(Accounting Classification)] 6 occ nonc. ci cise ceconbacmececeeeescs 
(Department, Bureau, or Establishment) 
Symbol Appropriation Amount 


PAID BY 


(For use of Paying Office) 
THe UNITED States, Dr. 


Payee 
' : must 
Date | porta- : : Rate | Amount mht 
ticket tion re- col- 
— quest sen- |seats a 
.. | num- gers eee 





CERTIFY that the above account is cosrect and just; that the servi 
have been rendered as stated; that payment thereof has not been 
received, and that the rates charged are not in excess of the lowest net 


rates available for the Government,] based on tariffs effective at the 
date of service. 


*Payee 
_||__ (Name of company or corporation)] ____ (Capacity) 
(Additional statements || GENERAL ACCOUNTING Orfice |j (Payee must NOT use| | 


by Department, Bu- PREAUDI1 this space) 


reau, or Establish- belie ee be 
ment, if deemed nec- Coreen for payment in the 


essary) J. R. McCart, 
| Comptroller General of the 


a 
& 
ep 
be 
«° 
fo 
a 





United States. 
| By 
(Signature or initials 


~ Tcertify that the above services were rendered as stated, and that they were necessary for the public 
service. 


tApproved for $ (Sign original only) 





Bei cilsashateleces 


; saan one on ‘Treasurer of the United States in 
Paid by Check No... noses ere { favor of payee named above. _ 
~ *When a voucher is signed in the name of a company or corporation, the name of the person writing the 
com y or corporate name, as well as the capacity in which he signs, must appear. For example: 
“A. B.C. Railway Co., per John Doe, Comptroller,"’ or “ Auditor,’ as the case may be. 
t If the ability to certify and authority to approve are combined in one person, one signature only 


is necessary; otherwise the approving officer will sign in the blank space below “ Approved for $ . 
and over his official title. 


The inclosed check, No. , settles voucher submitted MEMORANDUM 
for payment of the account described in the memorandum 
hereon. Note.—If the payee named in the 
No acknowledgment of receipt of check is necessary. attached voucher will supply below such 
data as will identify the check drawn in 
payment thereof with the account in his 
o — this slip will be mailed with the 
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(Reverse of Standard Form No. 1067] 
INSTRUCTIONS TO CARRIERS 


1. Payment for transportation of property, by freight or express, unless other- 
wise provided, will be made to the delivering carrier upon this voucher form, 
accompanied by the corresponding bills of | g, properly receipted; and, where 
land-grant deductions are involved, the basis or formula of arriving at the net 
amount claimed should be shown on the face of the voucher, unless this informa- 
tion has been furnished in connection with previous bills, in which case the basis 
or formula may be omitted until the basis is changed. 

2. This form will be used for rendering bills for services performed over either 
land-grant or non-land-grant lines, but “net rate’? column need not be filled in 
except when land-grant or other allowances are deducted from gross rate. 
Bills involving land-grant deduction must not be rendered on the same voucher 
with those involving no land-grant deductions. 

3. Transportation companies when billing on this form are requested to indicate 
on accompanying transportation requests the cost of transportation and refer to 
the tariff used. It is important that date of ticket be shown in the column 
provided for that purpose on this form. 

4. Sleeping and parlor car and special accommodations will be billed or vouch- 
ered on this form. The character of accommodation furnished must be shown 
for each item. 

5. When transportation companies transmit with this voucher transportation 
requests on which the journey has not been routed, they are requested to note on 
the face, at the bottom of the requests, the routing represented by the ticket used. 

6. Accounts will be rendered separately for onab bureau, office, or service of the 


respective Government departments and independent establishments, furnishing 
copies as required by each, as follows: 

The Alaska Railroad and the Reclamation Service of the Department of the 
Interior, the Navy Department, the Bureau of Public Roads of the Depart- 
ment of Agriculture, the U. S. Shipping Board (not the Merchant Fleet 
Corporation), the Panama Canal, the Smithsonian Institution, the Mixed 
Claims Commission (United States and Germany) and the Tripartite Claims 


Commission require the original and two memorandum copies of the voucher. 
The United States Shipping Board Merchant Fleet Corporation requires 
the original and three memorandum copies of the voucher. 
All the other biéreaus or offices of the Government require the original and 
one memorandum copy of the voucher. 

7. The voucher forms will be printed and distributed by the Government 
Printing Office, Washington, D. C. Transportation companies should make 
requisition on the Public Printer, Government Printing Office, Washington, 
D. C., for as many copies as may be required. 

8. Where more than one sheet is required for the statement of a bill, carrier will 
use the ‘‘first and follow sheet,’”’ Form No. 1067b. 

9. When “first and follow sheets” are used, notation as to number of sheets that 
constitute the voucher should be entered in space provided therefor. 
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Standard Form No. 1067a (The carrier to insert below name of department 
Form approved by or independent establishment, and dependent (Payee must not use 
Comptroller General U.S, bureau or service, if required, as specified on this line.) 
June 26, 1931 transportation request) Tran tation 
PUBLIC VOUCHER FOR TRANSPORTA- ©0.’s Bill No 
TION OF PASSENGERS 
Txis VOUCHER CONSISTS OF SHEETS 


(Statement of account must be completely filled in by the carrier prior to signature, and there must not 
be any erasure or alteration unless initialed or signed) 


— oe ee 
(Accounting Classification)} (Department, Bureau, or Establishment) 
Symbol Appropriation Amount 


(For use of Paying Office) 


THE UnitEp States, Dr, 


Trent, Amount 


Date | 
ticket |tion re- 


issued | quest 
19.. | num- 
ber 








MEMORANDUM 








(Additional statements (Payee must NOT use 
by Department, Bu- | this space) 
eau, or Establishment, | 
if deemed necessary) 





MEMORANDUM 


on Treasurer of the United States 
Paid by Check No, -.....-..- » dated in favor of payee named above. 


* When a voucher is signed in the name of a company or corporation, the name of the person wyting the 
company or corporate name as well as the capacity in which he signs, mustappear. Forexample: “A. B.C, 
Railway Co., per John Doe, Comptroller,” or “Auditor,” as the case may be. 

lity to certify and authority to approve are combined in one person, one signature only aa neces- 
; over 
“p 


t If the abi 


sary; otherwise the approving officer will in the blank below “A ved for $. 
his official title, ee — a " 
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Standard Form No. 1067b (The carrier to insert below name of department Voucher No 
Form approved ry or independent establishment, and dependent (Payee must not use this 
Comptroller Geseral U.S. bureau or service, if required, as specified on line) 
June 26, 1931 trans tion request) Transportation Co.’s Bill 
PUBLIC VOUCHER FOR TRANSPORTA- No 
TION OF PASSENGERS 


(Statement of account must be completely filled in by the carrier prior to signature, and there must not be 
any erasure or alteration unless initialed or signed) 


WB. ncn nccccceer penser =< -nensscaseswnnncesowenecncsndne--serempoceesesseece cose cose 


(Department, Bureau, or Establishment) 
Symbol Appropriation Amount 





















































Dl sical nektierethurebassabduuisdeapadbhassaeciaekabinecowercetnccessédseccesesss 
Address ...... s etiaiddiebieieatiandins 3) 
! j 
| From— Payee 
No. of | ~y 
Trans- 7 6.0 No. of tour- not 
No. standard | Rate Amount | use 
a : sal of |No.| berths | #ts berths | this 
quest Class | pas-| of | col- 
= om sen- |seats | umn 
1 ber - yon 
lop! Up- Dol- Nota- 
To— ane per tens : Net} jars | Cts- Gomes 
— es ‘es a SR Lc ae ae ee 
Sate i 2 
i ; 
inept lth asian OE Spabliebesiblll dest aetis laos teninicks 
| | | | 
woeeese]. 2a. ao scphesseshlacasentcce sf <-255, Soh Alden 
| | | 
Seqwowdl. onces |--neeenenenene nna | sqctssasebles | = | em 
a aA AL iad 5 es SR ek bs | ee 
| | | 
re Oe, - e- -acece 
ee aE cubs caeck eae onnhsade ccs | Scdeue 
| | 
wawtenirel iranspichicwacsRSee'ebeles oe ‘ ‘ fe ihe 
| 
eweceoslecncece Si alta dheetcaied ate : . |-----== 
cs F ir | | | 
| a ine 
J Neenah eects ln ineaina * Alene = ina ee Lie 
a ae EE ciel ine pticieodal iil te 
| 
Seer $$ “leee wees |soeeecceeeceeseeces ' - - o 1 - me elew nw ewwe 
alaibi pad mec cstcccesc , a ee aagen 
{ | 
cvecorclecccocs ‘heceemeine | Te illo o | acne 
“Seach eS TIT Oa Pinar e-tonn peoiedaetheal eee 
j 
} | ce: Oe 
Oe eee -<—- | i | -- } j - amctele ween we 
} | | 
wre we wlan «= - cecece i / | ! -—-- 
Sed r. + | : - } | cca satsaehban 
| | | a 
ea ah ee peat erst ore petn acer eeind 
enerens|os-eenn|--nneneonsnaceonans | osihinn | Ls addnenion ileal nena Riamiiende 
bre nies vi 9 wo bre wpessccvap mo Gents nd |_| 
entinpaitin a 
Sn: nendecusbeupabit $ | 
i 
———————————————__—— SS —— SSS, 


Note.—This form to be used as a first and follow sheet where more than one sheet is required, carrying 
orward the total or totals to, or summarizing them upon, the final sheet containing the certificate. 


. 
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Standard Form No. 1067c (The carrier to insert below name of department 
Form approved , or independent establishment, and a 
Comptroller General U.S. bureau or service, if required, as specified on 
June 26, 1931 trans apetteties request) 
PUBLIC VOUCHER FOR TRANSPORTA- 
TION OF PASSENGERS 


MEMORANDUM 


587 


Voucher No........-...- 
(Payee a not use this 


ne) 
Transportation Co.’s Bill 


(Statement of account must be completely filled in by the carrier prior to signature, and there must not be 


any erasure or alteration unless initialed or signed) 


(Department, Bureau, or Establishment) 


Symbol __ Appropriation 


Tue UnitTep States, Dr. 
23: 
Address - 


Amount 








No. 0 
entoes, | 
berths 


Trans- 
Date | porta- 
ticket |tion re- 
issued | quest 
19.. | num- 

ber 


y No. of tour-| 

» No. | ists berths | 

Class | pas-| of 
sen- | seats 
gers 


Lower 








Total 
MEMORANDUM __ 


~| Gross! Net} 


must 
not 
u'e 
this 
col- 

umn 


Amount | 


Dot ts. | | Nota- 
lars | tions 








Note.—This form to be used as a first and follow sheet where more than one sheet is required, carrying 
forward the total or totals to, or summarizing them upon, the final sheet containing the certificate. 
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(The carrier to insert below name of department Voucher No. ....---.... 
Standard Form No. 1068 or independent establishment, and dependent bu- (Payee must not 
Form approved by reau or service if required, as specified on bill of use this line.) 
Comptroller General U.S - oot 
June 26, 1931 PUBLIC VOUCHER FOR TRANSPORTA- Transportation Co.’s 
TION OF FREIGHT OR EXPRESS UE WI adiahiiedinonitaniy 
Tuis VOUCHER CONSISTS OF .....-. SHEETS 


(Statement of account must be completely filled in by the carrier prior to aomnture, and there must not be 
ms ae or alteration unless initialed or signed) 


PAID BY 


Symbol Appropriation Amount 
(For use of Paying Office) 






THe UNITED States, Dr. 
OBSERVE INSTRUCTIONS 


ON REVERSE HEREOF 








Payee 

















must 

Bill of lading ve Rate not use 
meas- this 

aie Amount column 


Nota- 
tions 





| 





I certiry that the above account is correct and just; that the 

services have been rendered as stated; that payment thereof has 

not been received, and that the rates charged are not in excess of Total 

the lowest net rates available for the Government, based on tariffs 
|| effective at the date of service. 


EE es a 


Sign original only 


| Payee —...-----------------------------  (---000-----0-----------202-- eee 
| (Name of company or corporation) (Capacity) 














(Additional state- || GENERAL ACCOUNTING Orrice || (Payee must Not use 











ments by Depart- PREAUDIT this space) 
ment, Bureau, or Certified for payment in the 3 
ORRIN, EE erg. I ceteteceneee 
deemed necessary) ||"  -° Jj R McCanL- 


Account verified; cor- |= 











I certify that the above services were rendered as stated, and that they were necessary for the public 
service. 
t Approved for $.....-.----------------------- (Sign original only) ft -........ 





‘on Treasurer of the United States in 

Paid by Check No. .--....-- ’ 0808 2... coccs00e , 19.., ee favor of yee named above. 

* When a voucher is signed in the name of a company or corporation, the name of the person writing the 

company or corporate name, as well as the at ke ay he , must oe. For example: “A. B. 
©. Hallway Co., per John Doe. Comoe, ‘ Auditor,” as the case may 

2 If the ability to certify onl i," approve are combined in one person, one signature =! is 


necessary; otherwise the approving officer sign in the blank space below ‘‘ Approved for $...... 
and over his official title. 


ee we en oe Ree Ree Ree ERROR EEO E RRO E SEER EERO Rene een eee eee na eeeeeseeeesseeees 


The inclosed check, No. --..-.-- , Settles voucher submitted MEMORANDUM 
= A yee of the esas described in the memorandum 
Nore.—If the pa named in the 


MS ° No acknowledgment of receipt of check is necessary. attached voucher will supply below such 
data as v= eee the k drawn in 


ofce, this lp ith the account in his 
this slip will be mailed with the 
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(Reverse of Standard Form No. 1068} 
INSTRUCTIONS TO CARRIERS 


1. Payment for transportation of property, by freight or express, unless 
otherwise provided, will be made to the delivering carrier upon this voucher 
form, accompanied by the corresponding bills of lading, properly receipted; 
and, where land-grant deductions are involved, the basis or formula of arriving 
at the net amount claimed should be shown on the face of the voucher, unless 
this information has been furnished in connection with previous bills, in which 
case the basis or formula may be omitted until the basis is changed. 

2. This form will be used for rendering bills for services performed over either 
land-grant or nonland-grant lines, but “net rate’? column need not be filled in 
except when land-grant or other allowances are deducted from gross rate. Bills 
involving land-grant deduction must not be rendered on the same voucher 
with those involving no land-grant deductions. 

3. Transportation companies when billing on this form are requested to 
indicate on accompanying bills of lading, opposite each item, the class or com- 
modity rate applied and refer to the tariffs and percentage sheets used. When 
payment is demanded for a full car load or loads, the designation of the car b 
name and number should be shown, with the items included in each carload. 
When payment is demanded for service in a particular car or kind of car, the 
authority for use of such car should be shown. 

4. Under caption “Rate” the commercial rate always should be shown in 
“gross” column and when land grant is involved, the net rate, arrived at b 
making proper land-grant deduction, should be shown in ‘‘Net” column. If 
for any reason it is impracticable for carriers to compute a net rate, the gross 
rate only will be shown and the net charges extended in ‘‘Amount” column, 
but the formula used for arriving at the net charges should be shown on the 
face of the bill. 

5. When additional charges, such as feeding, wharfage, tolls, etc., are made 
a part of this account, they must be stated as separate items, and if paid to 
other firm or corporation, to be supported by receipt. 


6. Payment for transportation charge will be made only for the quantity of 
stores delivered at destination, except that in case of loss of weight from natural 
shrinkage en route the weight shipped, as shown by the bill of lading, will be 
paid for, provided pea es are delivered intact. Loss of damage for which 

e 


a carrier is responsi ill be deducted in making settlements for the services. 
7. Accounts will be rendered separately for each bureau, office, or service 
of the respective Government departments and independent establishments, 
furnishing copies as required by each, as follows: 
- The Alaska Railroad and the Reclamation Service of the Department 
of the Interior, the Navy Department, the Bureau of Public Roads of the 
Department of Agriculture, the United States Shipping Board (not the Mer- 
chant Fleet Corporation), the Panama Canal, the Smithsonian Institution, 
the Mixed Claims Commission (United States and Germany), and the 
Tripartite Claims Commission require two memorandum copies of the voucher 
to accompany it. 
The United States Shipping Board Merchant Fleet Corporation requires 
the original and three memorandum copies of the voucher. 
All the other bureaus or offices of the Government require one memo- 
randum copy with the voucher. : 

8. The voucher forms will be printed and distributed by the Government 
Printing Office, Washington, D. C. Transportation companies should make 
requisition on the Pub ter, Government Printing Office, Washington, 
D. C., for as many copies as may be required. 

9. Where more than one sheet is uired for the statement of a bill, carrier 
will use the ‘‘first and follow sheet,’’ Form No. 1068b. 

10. When ‘‘first and follow sheets’’ are used, notation as to number of sheets 
that constitute the voucher should be entered in space provided therefor. 
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Standard Form No. 1068a (The carrier to insert below name of Department 
Form approved eeree ys or independent establishment, and dependent bu- (Payee must 


Comp reau or service if required, as specified on bill of not use this 
June 26, 1931 lading) line.) 


PUBLIC VOUCHER FOR TRANSPORTA- 
TION OF FREIGHT OR EXPRESS 


Transportation 
THis VoUcHER CONSISTS OF Co.’s Bill No 
(Statement of account must be completely filled in by the carrier prior to signature, and there must not be 
any erasure or alteration unless initialed or signed) 


4 —S - *“@Wepartment, en or Establish- 


Symbol Appropriation Amount 


(For use of Paying Office) 


Tue Unrtep States, Dr. 





Bill of lading 


_ = Pr | Net 


IU 





MEMORANDUM 





a —_~ ( ged ~ ~ 1 
y Department, Bu- use space 
reau, or Establish- 

ment, if deemed nec- 

essary ) 


( Signature or initials 


MEMORANDUM 


“\favor of payee named abo 


* When a voucher is signed in the name of a company or corporation, the name of the person wenn the 
company or corporate name, as well as the capacity in which he signs, must oan For example: “A. B. 


Paid by Check No. .........- , dated , for $... = Treasurer of the at States in 


C. Railway Co., per John Doe, Comptroller,” or “Auditor,” as the case 

t If the ability oy certify and authority to sepeere are combined in one person, one signature only is 
ere a er eee the blank space below “Approved for $. ,” and 
over his official 





APPENDIX 


carrier to insert pao muane st iemaetenas Voucher No. 
Standard Form  y eee or ee establishment, and dependent bu- (Payee must 
Form approved Pb... See er Seay ae aes not use this 
Comptroller General lading) line) 


June 26, 1931 Transportation 
” PUBLIC VOUCHER FOR TRANSPORTA- Co.'s Bill No 
TION OF FREIGHT OR EXPRESS 


(Statement of account must be completely filled in by the carrier prior to signature, and there must not 
be any erasure or alteration unless initialed or signed) 


De By ccneceieccundeassinggpwencinaninndabtnetnmgertinailiaicawnbeminpunsesninensens 
(Department, Bureau, or Establishment) 


Symbol Appropriation Amount 


Tue Unirep Starszs, Dr. 























ere more than one sheet is required, carrying 
the final sheet containing the certificates. 
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(The carrier to insert below name of department 
Standard Form No. 1068 or independent establishment, and dependent bu- 


Form approved b . poe sao as specified on bill of 
Comptroller General U. lading) 


June 26, 1931 T 
PUBLIC VOUCHER FOR TRANSPORTA- 
TION OF FREIGHT OR EXPRESS 


MEMORANDUM 


tatement of account must be completely filled fa by the carrier prior to signature, and there must not 
be any erasure or alteration unless initialed or signed) 


GG, cccnccennsencde ad II, AU val. .c ccnucocccncncccscousee 
(Department, Bureau, or Establishment) 


Symbol Appropriation Amount 


Tux Unirep States, Dr, 

















.—~T his form to be used as a first and Saer Gad Chaney ian choise, carrying 
the total or totals to, or summarizing them upon, the final sheet containing the certificates, 
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STANDARD VOUCHER FOR ALLOWANCE FOR LIVING QUARTERS, 
HEAT, FUEL, AND LIGHT FOR CIVILIAN OFFICERS AND EMPLOYEES 
OF THE GOVERNMENT STATIONED IN FOREIGN COUNTRIES (ACT 
OF JUNE 26, 1930, 46 STAT. 818) 


[General Regulations No. 76] 
June 29, 1931. 

1. There are hereby prescribed and pueeed the following standard forms of 
voucher for use in making payments of allowances for living quarters, including 
heat, fuel, and light, to civilian officers and employees of the Government who are 
citizens of the United States permanently stationed in a foreign country, when 
granted by the heads of departments or establishments under authority of the act 
= June 26, 1930, (46 Stat. 818,) and the standardized regulations issued pursuant 
thereto: 

Standard Form No. 1069—Pay voucher for allowance for living quarters, 
heat, fuel, and light (original). 

Standard Form No. 1069a—Pay voucher for allowance for living quarters, 
heat, fuel, and light (memorandum). 

2. The original form will be printed on suitable white paper and the memo- 
randum on suitable yellow paper. As many memorandum copies may be made as 
the needs of the service require. The size of each form will be 8 by 104 inches. 

3. Upon receipt of these regulations each department and establishment con- 
cerned is requested to make requisition at once upon the Public Printer for a sup- 
ply of the standard forms of voucher herein approved which it is estimated will be 
required for its service for a period of 12 months from July 1, 1931. In so doing it 
is understood and agreed by the said departments and establishments that they 
thereby consent to the plan of oo all the requisitions submitted and print- 
ing the total amount thereof in one edition, to be delivered to the respective 
departments or establishments, or placed in stock at the Government Printing 

ce subject to their order, or partly delivered and partly placed in stock, as the 
case may be, and that og authorize the Public Printer to prorate the cost of 
printing and to render bill against each department and establishment for its 
proportionate share on the basis of the number of forms ordered by it. 

4. It is required that a list of the allowances made by the head of a department 


or establishment for each fiscal year shall be furnished to the General Accounting 
Office, giving for each officer and employee affected his name, post of duty or 
official station, official designation; whether married, or unmarried with family 
or single without family; group, class, and amount of allowance; and if at post of 


duty or only temporarily absent therefrom after previously entering — duty 
there, the date fixed on which allowance will begin. Notice of all new allowances 
made during the fiscal year after the regular annual list has been furnished, as 
well ee changes therein, shall be promptly transmitted to the General Account- 
in ce. 

ith a view to securing uniformity in the preparation and submission of the 
list of allowances herein required, the departments and establishments will furnish 
such list in form like the sample attached hereto. 

J. R. McCaru 


Comptroller General of the United States. 
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Standard Form No. 100 Par VoucHER ron ALLOWANCE For Livina QuaRTERS, 
Comptroller General U. 8. Heat, Fur., anp Licut 


June 20, 1931 (Act of June 26, 1930, 46 Stat. 818) 

















ewww ww wm wm wwe me wee ee meee eee eee eee eee eee 


(Department or establishment) (Bureau or office) 
Rappteaea is. Font bb os lingb 2 50S Soe 


Tas Unitrep Srares, Dr., To........-.-------- 


ee ene Ses ee Be, Seen ee Te eee Be SEs oulsm ame (For use of Paying Office) 
(Post of duty or official station) 





or allowance for living quarters, heat, fuel, and 
i en 
(Head of department or estab- 
a ae , under Group ______, Class _____- 













la | (Payee must not use 
Dollars |C -“ this column) 












(Additional state-; (Accounting | (Payze will Not use this 
ments by de- | classification 
partment, bu- 


reau, | 

emeeens, Mae oo) 6h Mee grereen-eesserces-s¢? ss cithasiidahlsi labia We teenciuluichtinstate tabahailaieie 
deemed neces- 

sary) 



















I certriry that the above elaim is correct and just; that payment therefor has 

not been received; that the claim is stated in accordance with the provisions of the 

standardized regulations governing the allowance for living quarters, heat, fuel, 
and light for civilian officers and employees of the Government stationed in for- 

eign countries, pursuant to the act of June 26, 1930, 46 Stat. 818; that I am a 

citizen of the United States; and that quarters, including heat, fuel, and light, 

were wor furnished free of charge in a Government owned or rented building 
during said period. 
I FURTHER CERTIFY that (indicate by check (v) statements applicable)— 

OI arrived at the above-mentioned post or station on 1 ; 

I took charge of the above-mentioned post or station on ____...----- Seo ..% 

OI am not regularly in charge of the above-mentioned post or station; 

OI am married; 

OI am unmarried and have living with me at the above-mentioned post or 
station the following: Mother ------ ; sister _.._-_- ; children --.--- ; step- 
children -.-..-- ; 

OI am unmarried and have no mother, sister, children, or stepchildren living 
with me at the above-mentioned post or station; 

SPE bd one nck ton casecuews (member of family), who is employed in 
Government service and receives a rent allowance or commutation of $-_----. 

(if the officer or employee is sbsent from of duty or official station on leave of absence under orders 
or on account of illness and without pay, the fact should be stated below or on 4 se sheet attached 
to this voucher, giving date of departure from post or station, length of leave granted, and statement as to 
whether or not he is maintaining and paying for quarters at his regular post of assignment d such 
period; or, if transferred to another or station, time of departure from the old post or station, date to 
ee ae rane or nen, NE Clty SE EITEE AS CED BSW Hees GF eanan CTS 





ee rr sty eset 


Pee! ee 


esas ee ae 
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I certiry that during the period for which allowance is claimed suitable Gov- 
ernment quarters were not available to the above claimant rent free at his post 
of duty or official station, and that his status was as indicated. 

* Approved for $ (S 


States in favor of payeenamed 


19 {st Treasurer of the United 
1 Yar above 


in sum of $ 
Paid by Cosh on f$ aft f te; if foreign here 
in sum oO rom fees, so state; currency; 
Receipt of cash as above state amount, kind, and exchange rate) 


is acknowledged. (Bi 
original 
a 
* If the ability t to certify and authority to approve are combined in one person, one signature A : 


necessary; otherwise the approving officer will sign in the blank space below “‘Approved for $...... 
over his official title. 


eS ede Pay VoucnEer For ALLOWANCE FoR LiviNG QUARTERS, 
Comptroller General U. 8. Heat, Fur. anv Licut 


June 29, 1931 (Act of June 26, 1930, 46 Stat. 818) 


MEMORANDUM 


(Department or establishment) (Bureau or office) 
Appropriation 


Tue Unirtep Srartes, Dr., 


(For use of Paying Office) 
____ (Post of duty or official station) 


For allowance for living quarters, heat, fuel, and Amount | cme sn 


light, granted by Dollars cents (Payee must not use 


this column) 
(Head of department or establishment) 
under Group 


_ _ (Official designation in group) 
for the period from 
19...., ...... days at per annum rate of $ 
(Additional state-[ (Accounti (Payee will Not use t 
ments by depart- ation) Differences 
ment, bureau, or 
establishment, if - 
deemed neces- Account verified; cor- |_ 
sary) rect for $ 


ee. F (Signature or initials) 
73175°— 31—39 





596 APPENDIX 


I certiry that the above claim is correct and just; that a t therefor has 
not been received; a the claim is stated in accordance with the provisions of the 
standardized a the allowance for living quarters, heat, fuel, 
and light for “ie "oft cers and employees of the Government stationed in 
foreign countries, pursuant to the act of June 26, 1930, 46 Stat. 818; that I ama 
citizen of the Uni antes: and that quarters, including heat, fuel, and light, 
were not furnished free of charge in a Government-owned or rented building 
during said period. 

I FURTHER cERTIFY that (indicate by check (v) statements applicable) — 
OI arrived at the above-mentioned post or station on 
0 I took charge of the above-mentioned post or station on 
OC I am not regularly in charge of the above-mentioned post or station; 
O I am married; 
0 I am unmarried and have living with me at the above-mentioned post or 

station the following: 


Mother ; sister : stepchildren 
0 I am unmarried and have no = sister, children, or ceepaiilidiien living 
with me at the above-mentioned post or station; 
O I live with (member of family) who is employed in 
phar service and receives a rent allowance or commutation of 


absent from of duty or official station on leave of absence under 


under orders 
should be stated below or on a separate sheet attached to this 
trom post or station, length of leave opanted, and statement as to whether 
paying for quarters at his regular post of assignment during such period; or, if 
or station, time of departure from the old post or station, date to which allowance 
post or station, and date of arrival at the new post or station should be indicated. 


I certiry that during the period for which allowance is claimed suitable 
Government quarters were not available to the above claimant rent free at his 
post of dut oo official station, and that his status was as indicated. 
ereved or (Memorand 


k No. dated , 19...., on Treasurer of the 
_ United States in favor of payee named above, in sum of $ 
on 


(If from fees, so state; if foreign currency, here state amount, kind, and exchange rate) 


pt of cash ~ above above is acknowledged. 
40 not sign} 


(Signature of payee) 
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ScuepuLe oF ALLOWANCES FoR LiviNG QuarRTERs, Heat, Fuet, anp Liaut 
For CIVILIAN OFFICERS AND EMPLOYEES OF THE GOVERNMENT WHO ARE 
CiTizENs oF THE UNITED STaTES PERMANENTLY STATIONED IN FoREIGN 
CouNTRIES 

(Act of June 26, 1930, 46 Stat. 818) 


(Department or establishment) 


Fiscal year 19_--_- 
(Name of official granting allowances) 


Official | 
designation Group | Class 


| 
Symbol Effective 
date 


Submitted in accordance with General Accounting Office General Regulations No. 76, dated June 29, 
1. 
* Use symbols as follows: ‘‘M” married, or unmarried with family; “8” single, without family. 


TRANSFER OF DUTIES FROM THE CLAIMS DIVISION TO THE RECORDS 
DIVISION, GENERAL ACCOUNTING OFFICE 


(General Regulations No. 77] 
June 30, 1931. 

1. The duties involved in the receiving, indexing, recording, and distribution 
of claims and transportation vouchers and all activities connected therewith, 
including the debt card record, now being performed in the preliminary section 
of the Claims Division, together with all personnel engaged thereon, are hereby 
— to the Records Division. 

This order shall become effective July 1, 1931, and will supersede all orders 
to “he extent they are inconsistent herewi th. ue 


JR Car 
Comptroller General of the United States, 











INDEX DIGEST 


ABSENCES: 
See Leaves of absence. Page 


ADVERTISIN G—Continued. 
Bidders—Continued. Page 


ACCOUNTS: 

See Disbursing officers and agents; Miscella- 
neous receipts; Set-off. 

National Home for Disabled Volunteer 
Soldiers—general post fund—claim of 
widow for balance of pensioner’s estate 
which has been deposited to credit of 
general post fund is barred where more 
than five years have elapsed since death 
of pensioner while an inmate of the home_ 

National Park Service—funds received 
from a State for emergency rations used 
and fire-fighting equipment lost by State 
fire-fighting authorities in suppressing a 
fire which threatened a national park may 
be used to replace such supplies and 
equipment 

Navy Department— 

General account of advances—use of, un- 
authorized for clearing of collections by 
disbursing officers for use of United 


Naval intelligence—certificate of Secre- 
tary of the Navy as to confidential 
nature of expenditures made may not 
be accepted with respect to funds ad- 
vanced for expenditures “to be made”’ 

Retirement deductions— 

Tontine— 

No authority for creating so-called 
“tontine fund”; the $1 per month 
required by act May 29, 1930, 46 Stat. 
476, to be retained from retirement 
deductions should be credited to civil 
service retirement and disability 


Rule stated in 10 Comp. Gen. 226 is 
applicable whether service is full 
time, part time, or intermittent, in- 
cluding service of substitute postal 
employees 

Service under one or more departments 
or establishments subject to retire- 
ment act; rule for making $1 deduc- 


Debarment—if low bid is to be rejected 
because of belief that the bidder is not 
a@ manufacturer of or regular dealer in 
the supplies to be purchased as re- 
quired by the advertisement, adminis- 
trative st. tement of reasons should be 
submitted to General Accounting Office 
for consideration in ud vance of contract- 


Qualifications—advertisements for sup- 
Plies may limit competition to manu- 
facturers or regular dealers 


Bids— 
Acceptance of other than lowest— 
Acceptance of higher bid meeting spec- 
ific.tions is unauthorized where low 
bidder’s offering would have met 
needs of Government had they been 


Payment to higher bidder in excess of 
amount of low bid is unauthorized 
where delivery was not made within 


Alternate—procedure of making changes 
in specifications after proposals are re- 
ceived and opened, and then request- 
ing, one or more times, supplemental 
proposals, is not in accordance with law 
and is unfair to bidders. Specifications 
should be conservatively drafted so as 
to bring cost of project within available 


Commonplace articles—naming of par- 
ticular make with addition of words 
“or equal” is not proper where articles 
do not involve technical or intricate 
construction 


Competitive— 

Acceptance of higher bid meeting spec- 
ifications is unauthorized where low 
bidder’s offering would have met 
needs of Government had they been 
properly stated. Contract to be can- 
celed and readvertisement had so as 
to secure full and free competition_.- 

Provision in advertisement that bids 
will be considered only from estab- 
lished manufacturers who build all 
main parts, etc., is unreasonable, and 
may not form basis for rejection of low 
bid submitted by a concern not a 
manufacturer of elevators but with a 
reputation for satisfactory installa- 


Authorized only on basis provided fer 
in advertised specifications. 
Cost of delivery—is always for consid- 
eration in determining lowest bid_.. 
P.rticular make — wheelbarrows — com- 
monplace articles should not be indi- 
e.ted by naming of particular mike 
with addition of words “or equal” 
where technical or intricate construc- 
tion is not involved. 
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ADVERTISIN G—Continued. 
Bids—Continued. 
Reformation—after bids opened is un- 
authorized where bid was as intended 
and it would not be unconscionable to 


Bid must be disregarded where bid 
bond did not accompany same and 
was not mailed or received until) after 


If low bid is to be rejected because of 
belief that the bidder is not a manu- 
facturer of or regular dealer in the 
supplies to be purchased, as required 
by the advertisement, administrative 
statement of reasons should be sub- 
mitted to General Accounting Office 
for consideration in advance of con- 


Provision in advertisement that bids 
will be considered only from estab- 
lished manufacturers who build all 
main parts, etc. is unreasonable, and 
may not form basis for rejection of 
low bid submitted by s concern not 
& manufacturer of elevators but with 
a reputation for satisfactory installa- 


Restrictive—provision in sdvertisement 
that bids will be considered only from 
established manufacturers who build 
all main parts, etc., is unreasonable, 
and may not form basis for rejection of 
low bid submitted by s concern not a 
manufacturer of elevators but with a 
reputation for satisfactory installation 


Supplemental—changed specifications— 
procedure of making changes in speci- 
fications after proposals are received 
and opened, and then requesting, one 
or more times, supplemental] proposals, 
is not in accordance with law and 
is unfair to bidders. Specifications 
should be conservatively drafted so as 
to bring cost of project within available 


place articles should not be indicated by 
naming of particular make with addi- 
tion of words ‘‘or equal” where techni- 
cal or intricate construction is not in- 


stated that the price quoted was 
correct, and eward had been made 
on that basis, the bidder will not be 


Page 


allowed to withdraw its bid on the. 


ground that « mistake had in fact 
DOR SIER. ncocensqnecassnssscsece 


INDEX DIGEST 


ADVERTISING—C ontinued. 
Bids—Continued. 


Page 
Withdre wals—Continued. 
Mistakes—Continued. 

Dressers; withdrawal after bids 
opened is unauthorized where bid 
was as intended and it would not be 
unconscionable to require perform- 
ance in accordance therewith 

Glass, window; after possibility of 
error in low bid had been called to 
attention of bidder and it had 
stated that the prices quoted were 
correct, and award had been made 
on that basis, the bidder will not be 
allowed to withdraw its bid on the 
ground that a mistake had in fact 


Whether allowed on ground of mistake 
is for determination by Comptroller 


Readvertisement required on revised speci- 


fications where proposals based on adver- 
tised specifications are largely in excess of 


See Attorneys; Disbursing officers and agents. 


ALIENS: 


Holding office— 

Mines, Bureau of—oath of office required, 
notwithstanding appointees may be 
citizens of a foreign country 

Public Health Service—National Insti- 
tute of Health—alien, if appointed to a 
fellowship, must execute oath to sup- 
Port and defend Constitution of the 
United States 


ALLOWANCES: 


Bee Compensation; 
allowence. 


APPOINTMENTS: 


Oaths— 

Mines, Bureau of—oath of office required, 
notwithstanding appointees may be 
citizens of a foreign country 

Public Health Service—National Insti- 
tute of Health—alien, if appointed toa 
fellowship, must execute oath to sup- 
port and defend Constitution of the 


Part-time—Veterans’ Bureau employees— 
where appointment is for specified number 
of hours’ service per day, employee must 
render such number of hours of service on 
each day of service to fulfill agreement... 

Power of—Treasury Department; when and 
how appointments may be signed by 


Recess—Foreign Service—there being no 
fixed number of positions in the classified 
Foreign Service, there are no vacancies 
within constitutional sense that may be 
filled by commissions issued purporting to 
advance officers to higher class during a 
recess of the Senate, and higher compensa- 
tion is not payable until officers com- 
missioned after confirmation by Senate.. 421 
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APPOINTMENTS— Continued. 

Retroactive—Foreign Service—there being 
no fixed number of positions in the classi- 
fled Foreign Service, there are no vacan- 
cies within constitutional sense that may 
be filled by commissions issued purporting 
to advance officers to higher class during 
recess of Senate, and higher compensa- 
tion is not payable until officers com- 
missioned after confirmation by Senate. 


APPROPRIATIONS: 

Allotments—State Department—disburse- 
ments from appropriation for participa- 
tion by United States in International 
Exposition of Colonial and Overseas 
Countries to be made by disbursing clerks 
of various departments from funds 
allotted by Secretary of State. 

Architect of the Capitol—appropriation for 
construction of steam tunnels, etc., from 
Capitol power plant to new public build- 
ings is not available for payment of costs 
of diverting and relocating public utili- 
ties made necessary by such construction 

Authorization—Post Office Department— 
design, purchase, and award of air mail 
fiyer’s medal] of honor have been author- 
ized but no specific appropriation made, 
expenses in connection therewith may be 
paid from regular appropriation for con- 


vanced by one department to another for 
direct expenditure,remaining unexpended 
balance to be restored to appropriation 
from which advanced_. 

Commerce Department—Census Bureau— 
Fifteenth Decennial Census—appropria- 
tion for, unavailable for providing lunch- 
room facilities in temporary building... 
Foreign and Domestic Commerce, 

Bureau of—‘‘ Promoting commerce in 
Europe and other areas”—applicable 
to expenditures for office rent and rental 
of furniture and other equipment for 
purpose of an exhibit at trade fairs in 


Expressly av.ilable for purchase of 
furniture, adding machines, type- 


General Land Office—publication of 
public land notices; contingent appro- 
priation for land offices is exclusively 
available, and when exhausted no 
other appropriation may be charged 


District of Columbia—permanent—provi- 
sions repeated yearly in appropriation 
acts, without clear indication of intent to 
be permanent legislation, not considered 
as permanent law; nor does inclusion 
thereof in District Code necessarily con- 
stitute such provisions permanent law... 


Page 
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APPROPRIATIONS—Continued. Page 


Exhausted—General Land Office—publica- 
tion of public land notices; contingent 
appropriation for land offices is exclu- 
sively available, and when exhausted no 
other appropriation may be charged with 


Fiscal year, availability beyond—Howard 
University—appropriation for recon- 
structing and improving underground 
system of distributing heat, etc., not 
being made in terms available until ex- 
pended, may not be set up as no-year ap- 


Customs Service—inapplicable to ex- 
penses of furnishing quarters, etc., to 
civilian personnel in foreign countries -- 

General Land Office—where either of two 
appropriations reasonably could be used 
for a certain class of expenditures and 
administrative office uses one of them, 
the other may not thereafter be used 


Interior Department— 

“Contingent expenses, Department of 
the Interior”—expressly available for 
purchase of furniture, adding machines, 
Po —eeeee 

General Land Office—publication of 
public land notices; contingent appro- 
priation for land offices is exclusively 
available, and when exhausted no other 
appropriation may be charged with 


Howard University—appropriation for 
reconstructing and improving under- 
ground system of distributing heat, 
etc., not being made in terms available 
until expended, may not be set up as 
no-year appropriation 

Indian Affairs, Office of—‘‘ Education of 
natives in Alaska, 1932”—inapplicable 
to purchase of furniture, adding ma- 
chines, typewriters, etc 

Pensions, Bureau of—determination of 
eligibility of applicant for retirement; 
use of appropriations for administering 
civil retirement act for hospitalization 
and traveling expenses. 

8t. Elizabeths Hosiptal—where criminal 
charge against inmate is dismissed, the 
expenses of returning him to his home 
upon recovering his sanity are charge- 
able to the general appropriation of the 
ROREEIIE, cscoccecenvaseienn alae 

Justice Department— 

Allotments to Public Health Service 
because of detail of civilian personnel to 
Justice Department in connection with 
medical treatment of inmates of penal 


“ Federal jails"’—applicable to expenses 
incident to converting mint building 
for use as jail. ...... 


561 
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APPROPRIATIONS— Continued. 
Justice Department—Continued. 
“Fees of witnesses, United States 
courts”—applicable to payment of 
witness fees and mileage to Govern- 
ment employee attending court as Gov- 
ernment witness during leave without 






“ Probation system, United States courts, 
1931""—applicable to payment for cler- 
ical services and stationery supplies and 


Prohibition, Bureau of—‘Salaries and 
expenses, Bureau of Prohibition, 
1931’’—inapplicable to purchase of news- 


Labor Department—Immigration Service— 
“Expenses of regulating immigration” — 
applicable to payment of overtime com- 
pensation under act March 2, 1931, 46 
Stat. 

Navy Department— 

American-made products— 

Requirement in act February 28, 1931, 46 
Stat. 1450, that Secretary of the Navy 
shall purchase or contract for only 
articles grown, produced, or manu- 
factured in the United States is ap- 

plicable to purchases for resale in 

Requirement in appropriation act for 
fiscal year 1932 as to purchase of or con- 
tract for only articles of growth, pro- 
duction, or manufacture of the United 
States explained. .................... 
“Care of the dead”—inapplicable to re- 

moval of remains of World War veteran 

temporarily interred _................. 
“Pay, miscellaneous” — 

Applicable to payment for damage to 
private property occasioned by men 
in Marine Corps not acting within 
scope of their employment.._........ 

Applicable to purchase of newspaper 
clippings even though same are to be 
sent to Navy Department. __........ 

Certificate of Secretary of the Navy as 
to confidential nature of expenditures 
made may not be accepted with re- 
spect to funds advanced for expendi- 
tures “‘to be made”_.............- : 

No-year—Howard University—appropria- 
tion for reconstructing and improving un- 
derground system of distributing heat. 
etc., not being made in terms available 
until expended, may not be set up as no- 


Post Office Department— 
Authorization—where design, purchase, 
and award of air mail fiyer’s medal of 
honor have been authorized but no spe- 
cific appropriation made, expenses in 
connection therewith may be paid from 
regular appropriation for contract air 
Mall SETVICS. .. coeceseoocvecvecseoseres 





Page 


128 


109 


531 


454 


453 
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APPROPRIATIONS— Continued. 
Post Office Department—Continued. 
“Contract air mail’—applicable to ex- 
penses in connection with design, pur- 
chase, and award of air mail fiyer’s 
medal of honor, where authorized but 
not specifically appropriated for. ...... 
Public buildings— 
Alterations—appropriation “ Remodeling 
and so forth, public buildings,” is ap- 
plicable to alterations in Treasury 
Building for benefit of Office of Super- 


Foreign Service—provisions for telephone 
conduits may be made as part of con- 
struction work in connection with 
Government-owned buildings assigned 
to Foreign Service officers for residential 


Remodeling mint building for jail pur- 

poses—appropriation chargeable____._. 
Reimbursement— 

Justice Department—seizures and for- 
feitures under pure food and drugs act; 
expenses of publication, ete., may not 
be reimbursed to applicable appropria- 


Services between departments, etc.— 
Loan of employees—appropriation 


Public Health Service and Justice De- 


partment—reimbursement author- 
ized under act May 13, 1930, 46 Stat. 
273 


War and Navy Departments—reim- 
bursement of river and harbor appro- 
priations for increased burden im- 
posed thereon by diverting of labor 
and material to Navy project........ 

State Department— 

International Expositidn of Colonial and 
Overseas Countries—disbursements 
from appropriation for participation by 
United States in exposition are to be 
made by disbursing clerks of various 
departments from funds allotted by 


International Exposition, Seville, Spain— 
transfer authorized of funds from State 
Department to Architect of the Capitol 
for repairs to model of United States 
Capitol which was damaged in being 
returned from Seville Exposition. ....-. 

Transfers— 

Balances, unexpended—where funds ad- 
vanced by one department to another 
for direct expenditure, remaining unex- 
pended balance to be restored to appro- 
priation from which advanced-........ 

Justice Department to Public Health 
Service—detail of civilian personnel of 
Public Health Service to Justice De- 
partment in connection with medical 
treatment of inmates of penal institu- 


TONS . eon nn nnn eeenenengevensceesere= 








Page 


127 





193 


124 


INDEX DIGEST 


4PPROPRIATIONS—Continued. 
Transfers—Continued. 

State Department to Architect of the 
Capitol—transfer of funds authorized 
for repairs to model of United States 
Capitol which was damaged in being 


State Department to other departments— 
disbursements from appropriation for 
participation by United States in Inter- 
national Exposition of Colonial and 
Overseas Countries are to be made by 
disbursing clerks of various depart- 
ments from funds allotted by Secretary 


War Department to Justice Depart- 
ment—where funds advanced for direct 
expenditure, remaining unexpended 
balance to be restored to appropriation 


State Department to Architect of the 
Capitol—transfer of funds authorized 
for repairs to model of United States 
Capitol which was damaged in being 
returned from Seville Exposition... 

War Department to Justice Depart- 
ment—remaining unexpended balance 
to be restored to appropriation from 
which advanced 


Traveling expenses—applicants for retire- 
ment—determination of eligibility; use of 
appropriations for administering civil re- 
tirement act for hospitalization and travel- 


Inapplicable to furnishing quarters, 
etc., to civilian personnel in foreign 


Where bond given under tariff act to 
stay forfeiture of a vehicle, and pro- 
ceedings under said act are found by 
court to be without merit, but 
Government is permitted to pro- 
ceed under national prohibition 
act, the obligation of bond is not 
payable and expenses up to dis- 
missal of proceedings under tariff 
act are payable from appropriation, 
SU Riatntdacicdavtnciniccntbemhinain 

“Remodeling, and so forth, public build- 
ings”—applicable to alterations and 
remodeling space in Treasury Building 
for use of Office of Supervising Archi- 


Federal jail..............-------------- 


APPROPRIATIONS— Continued. 
Treasury Department—Continued. 
“Salaries and expenses, mints and assay 
offices”—applicable to payment of 
compensation of artists, or sculptors, 
employed in connection with issuing 
new quarter dollars in commemoration 
of two-hundredth anniversary of birth 


Specifically available for removal of re- 
mains, temporarily interred, of World 
War veteran who died between April 
6, 1917, and July 2, 1921 

Veterans’ Bureau—‘ Medical and hos- 
pital services, Veterans’ Bureau, 1931 
and prior years” —Inapplicable to pay- 
ment of amount of naval pension re- 
quired by statute to be deducted for 
period former Navy enlisted man, not 
@ veteran of any war, etc., since 1897, 
was hospitalized in naval hospital, not 
as Veterans’ Bureau patient but as 
naval pensioner or discharged enlisted 


in appropriation act for fiscal year 1932 
as to purchase of or contract for only 
articles of growth, production, or manu- 
facture of the United States explained _- 
National military parks—approval of 
Secretary of War not required for ex- 
penditures under current appropria- 


APPROVALS: 
Administrative— 

State Department—International Ex- 
position of Colonial and Overseas Coun- 
tries—disbursements from appropria- 
tion for participation by United States 
in exposition are to be made by disburs- 
ing clerks of various departments from 
funds allotted by Secretary of State 
after obligations approved by the Secre- 


War Department—approval of Secretary 
not required for expenditures under 
current appropriations for certain mili- 


ARMY: 

See Medical treatment; Mileage; Pay; Travel- 
ing expenses. 

Contract surgeons—substitutes—where ab- 
sence of contract surgeon necessitates 
employment of substitute surgeon, cost 
thereof will be deducted from contract 
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ARM Y—Continued. 
Officers’ Reserve Corps—medical treat- 
mnent—member injured while en route to 
report for active duty was rejected and 
ordered home; no medical or hospital 
treatment sought at the time; hospital 
treatment thereafter determined neces- 
sary is part of “further medical treat- 
ment” for which payment of pay and 
allowances is not authorized. 










































ATTORNEYS: 
Powers of— 

Coupled with an interest—power given 
by competent Indian purporting to 
authorize agent or attorney to receive 
Indian’s share of Osage trust funds, in 
consideration of advances to Indian to 
pay off other debts, is not a power 
coupled with an interest, and upon 
revocation of the power all payments 
should be made to the Indian himself... 
Rent—provision in lease directing pay- 
ment of rent to designated agent of 
owner does not violate section 3477, R. 8. 
Revocation—power given by competent 
Indian purporting to authorize agent 
or attorney to receive Indian’s share of 
Osage trust funds, in consideration of 
advances to Indian to pay off other 
debts, is not a power coupled with an 
interest, and upon revocation of the 
power all payments should be made to 
the Indian himself 

























































































AUTHORITY: 


See Delegation of authority; Departments and 
establish ments, heads. 














AUTOMOBILES: 
Purchased en route to new station; con- 
ditions under which Foreign Service 
officer entitled to reimbursement of cost 





























Use of own—civilian employees—act Febru- 
ary 14, 1931, 46 Stat. 1103, providing for 
reimbursement on mileage basis is ap- 
plicable to all Government departments 
and establishments 





























AVIATION DUTY: 

Navy enlisted man continuously detailed 
to flying duty, but second order of de- 
tail necessary by reason of transfer to 
another command; right to flying pay, 
determination of.........2........2-..... 



































BIDDERS: 
See Advertising. 














BIDS: 
See Advertising. 


BOATS: 
See Vessels. 
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Page | BONDS: 

Bid—where bid not accompanied by bid 
bond, and latter was not mailed or 
received until after bids opened, the bid 

Surety—assistant disbursing officers—Cus- 
toms Service—procedure stated in Treas- 
ury Department Circular No. 423, June 2, 
1930, to be followed....................-. 

378 

BROOKHART ACT: 
See Classification. 


BUILDINGS: 
Bee Leases; buildings. 


BURIAL EXPENSES: 

Escorts—World War veterans—question 
of returning body temporarily interred 
to his home is for determination by Ad- 
ministrator of Veterans’ Affairs.......... 

Undertakers’ services—Reserve Officers’ 
Training Corps—where member while 
absent from camp of instruction on over- 
night pass receives injuries which result 
in his death, payment for burial expenses 
and return of body home is authorized 
in sum not to exceed $100................ 


CARRIERS: 
See Transportation; Vessels. 


31 


CERTIFICATES: 

Administrative—naval intelligence—certi- 
ficate of Secretary of the Navy as to con- 
fidential nature of expenditures made may 
not be accepted with respect to funds 
advanced for expenditures ‘‘to be made’”’_ 

Citizenship fees—earned when application 
received and filed by Government; 


Titles—teal estate—municipa) center for 
District of Columbia; vouchers covering 
payment for property acquired must bear 
certification by commissioners, and not 
by subordinate officer, that valid title has 


CIVIL SERVICE: 
See Appointments; Classification; Retire- 


ment, 


CLAIMS: 
Act April 10, 1928, 45 Stat. 413— 
Damages— 

Contract implied—claim for damages 
as indirect result of use of pier by 
Government without compensation 
or specific permission, reported to 


Personal injuries—additional relief not 
_ intended under act, supra, on account 
of damages to persons resulting from 
damages to private property for which 
relief was provided by act December 
28, 1922, 42 Stat. 1066 
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CLAIMS—Continued. Page | CLASSIFICATION—Continued. 
Assignments—rent—provision in lease Brookhart Act—Continued. 


directing payment of rent to designated 
agent of owner is not an assignment of a 


Materialmen—unsatisfied claims may not 
be paid out of funds due defaulting con- 
tractor for portion of work it completed - - 

Stale—estates of pensioners—National 
Home for Disabled Volunteer Soldiers— 
claim of widow for balance of pensioner’s 
estate which has been deposited to credit 
of general post fund is barred where more 
than five years have elapsed since death of 
pensioner while an inmate of the home.. 

Voluntary services—towing disabled Navy 
airplane; payment unauthorized in 
absence of showing of sudden emergency 
involving loss of life or destruction of 
PRR anisiepenectsxtovas Rometipacdastaee 


CLASSIFICATION: 
Allocations— 

Adjustments in compensation, basis for... 

Effective date—rule that salary adjust- 
ments resulting from allocation of posi- 
tions is effective from first of pay period 
in which notice is received in admin- 
istrative office, when applicable. 

New positions— 

Authority of Personnel Classification 
Board under section 4 of original 
classification act of 1923 discussed ...- 

Effective date of allocation for pay pur- 
poses, where employee performed 
duties of new position from date 
prior to first of month in which notice 
of allocation was received in adminis- 
trative office, although formal 
appointment was dated after adminis- 
trative office received such notice... -- 

Monotype casterman and monotype 
keyboard operator; allocated to im- 
proper grade by Personnel Classifi 
cation Board; periods for which credit 
will be allowed for payments of salary 
rates fixed pursuant to such alloca- 


Average provision—Federal Radio Com- 
mission—where edministrative office is 
authorized by statute to fix salary rate of 
one or more positions in a grade at not to 
exceed a specific rate, the incumbents of 
those positions may be paid any rate not 
in excess of maximum authorized, without 


per hour rates payable on and after 
July 3, 1930_........... on 
Census Bureau— 

Employees on temporary roll on July 3, 
1930, for period of Fifteenth Decennial 
-Oensus, having been appointed or 
transferred thereto from permanent 
roll without regard to classification 
act, are not entitled to automatic 
increase in compensation under 
Brookhart EE. cscenasansemusaaeer 


Census Bureau—Continued. 

In re salary status of employees upon 
retransfer to permanent roll from 
temporary roll to which transferred in 
connection with work on Fifteenth 


Field service— 
Adjustment of salary rates effective 
July 3, 1930, is mandatory in those 
field services coming within purview 


Application of act to employees who, 
because of administrative action, did 
not receive equivalent of two steps or 
salary rates under Welch Act 

Charwomen; per hour rates payable on 
and after July 3, 1930 

Draftsmen in Naval Establishment on 
June 30, 1928, since transferred to de- 
partmental service, are not entitled to 
any benefits under Brookhart Act__- 

Employee entitled to only one step in 
crease under Welch Act is entitled to 


Employee erroneously denied increase 
under Welch Act because holding 
temporary position June 30, 1928, is 
not entitled to increase under Brook- 
hart Act in grade held July 3, 1930, 


Employee in field service on June 30, 
1928, who on July 1, 1928, was ad- 
ministratively promoted or trans- 
ferred to another field position with 
salary range in excess of that which 
would have been paid under Welch 

Act, is not entitled to any increase 


Employee who resigned at close of busi- 
‘ness June 30, 1928, and was reinstated 
October 24, 1929, is not entitled to 


Employee whose failure to receive one 
step increase under Welch Act was 
not due to lack of appropriations is 
entitled under Brookhart Act to 
such salary rate in departmental posi- 
tion to which transferred prior to July 
3, 1930, as will not exceed rate to 
which he would have been entitled in 
that position had he actually received 


Employee whose service under tempo- 
rary appointment was terminated at 
close of business June 30, 1928, and 
who was appointed to another posi- 
tion in field service effective July 1 or 
2, 1928, at initial salary rate fixed by 
administrative office, acquired no 
right.to salary increase under Welch 
Act and is not entitled to benefits of 
Brookhart Act......-..-0-0cesee-e--- 
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CLASSIFICATION—Continued. 
Brookhart Act—Continued. 
Field service—Continued. 






Employees erroneously denied increase 
under Welch Act because of tem- 
porary status are entitled under 
Brookhart Act to two steps in grade 
held Jaly 3, 1930...................-. 
Employees to whom there could have 
been granted on July 1, 1928, two 
steps or salary rates, but to whom 
administrative office gave only one 
step or salary rate under Welch Act, 
inadequacy of appropriations not 
being the reason, are not entitled to 
any increase under Brookhart Act.-. 
Employees whose field positions were 
in a grade July 3, 1930, not included 
within terms of Brookhart Act, and 
whose salary rates were considered 
for adjustment under Welch Act, but 
for whom no adjustments were ad- 
ministratively made under that stat- 
ute, are not entitled to any increase 
as 4 statutory right under Welch Act 


Employees whose positions are in 
grades comparable with grades 1, 2, 
and 3 of custodial service in depart- 
mental service; application of act to- 
Employees with positions in grades or 
salary ranges comparable with de- 
partmental grades CAF-11 or P-4 on 
June 28, 1928, whose positions were 
administratively placed or allocated 
July 1, 1928, in new grades CAF-11 or 
P-4, as prescribed by Welch Act, are 
precluded from receiving automatic 
or statutory increase under Broox- 
PI Ale entinticunsiecmmcetobenen> a 
Former field employees, given increase 
equivalent to two salary rates or steps 
under Welch Act, are not entitled to 
any benefits under Brookhart Act, 
notwithstanding reduction in com- 
pensation necessary upon transfer to 


If position administratively allocated or 
placed in field grade and/or salary 
range corresponding to particular 
grade as prescribed by original classi- 
fication act as of June 30, 1928, or by 
Brookhart Act as of July 3, 1930, that 
allocation or placement must control. 
Naval Establishment— 

Salary rates; adjustment from per 


Section 2 of act is not applicable to 
native employees in Philippine 
Islands, Guam, Samoa, Virgin Is- 
lands, Panama Canal Zone, etc., 
who are paid on native or alien 


owe ewer were rnc en eneeneen= 
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CLASSIFICA TION—Continued. 
Brookhart Act—Continued. 
Field service—Continued. 


No adjustments in grade and/or salary 


rate may be made under section 3 of 
Welch Act if administrative office 
determined in 1928 that no adjust- 
ments were then authorized or re- 
auired under said statute 


No authority to adjust salary rates of 


field positions, corresponding to posi- 
tions in custodial service, which are in 
amounts from $600 to, but not in- 
cluding, $1,320 per annum; nor salary 
rates of field positions corresponding 
to positions in grade Cu-3, which are 
in amounts up to and including $1, 500 


No authority to combine two or more 


grades or salary ranges as prescribed 
by classification act to establish one 
field grade or salary range........... 


No employee whether in departmental 


or field service who received equiva- 
lent of two steps or salary rates in 
grade or salary range held June 30, 
1928, solely by reason of Welch Act as 
distinguished from administrative 
promotions, and as to field service 
whether on July 1, 1928, or thereafter, 
is entitled to any additional compen- 
sation under Brookhart Act 


Only one administrative action to grant 


statutory increase in compensation 
under Welch Act, as distinguished 
from administrative promotion, was 
authorized and any adjustments au- 
thorized under Brookhart Act must 
be made on basis of administrative 
action actually taken under Welch 


Panama Canal—salary rates must be 


adjusted in accordance with princi- 
ples of classification as extended to 
field service by Brookhart Act, but 
differential not to exceed 25 per cent 
may be added to rates thus fixed _-.-.-. 


Policemen, telephone and telegraph 


operators, and other employees re- 
quired to be available for duty out- 
side regular hours prescribed by 
Navy Department; increased rates of 
pay for overtime and night service 
and service on Sundays and holidays 
received during year ended July 2, 
1930, to be included in computing 
regular pay to which saving clause in 
Brookhart Act is applicable, and per 
annum salary to be fixed accordingly. 
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CLASSIFICATION—Continued. 
Brookhart Act—Continued. Page 


CLASSIFICATION—Continued. 
Brookhart Act—Continued. 


Field service—Continued. 
Trades or crafts— 

If duties and responsibilities of posi- 
tions in Mint Service are such as to 
justify and require their designa- 
tion as within those classes of posi- 
tions in departmental service ex- 
pressly excluded from terms of 
classification act, there is no author- 
ity under Brookhart Act for ud- 
justing salary rates of those field 


Salary rates of field positions paid on 
per diem basis with rights to over- 
time pay prior to July 3, 1930; ad- 


Veterans’ Bureau employee who re- 
signed September 1, 1928 and was 
reinstated in Ordnance Department 
at Large and entitled to two-step in- 
crease July 1, 1928, is not entitled to 
any benefits under Brookhart Act... 

Where failure to adjust salary of field 
employee entitled to two steps under 
Welch Act was not due to lack of ap- 
propriations, and he has since been 
transferred to classified position in 
departmental service, he is not en- 
titled to any increase under Brook- 


Where salary rate paid June 30, 1928, in 
field service did not correspond ex- 
actly with salary rate prescribed by 
classification act, the nearest rate, 
either above or below, in depart- 
mental grade corresponding to field 
grade, should be considered as corre- 
sponding salary rate in determining 
rights under Brookhart Act. 

Intent of, explained... paninidelascsedan 
Naval Establishment— 

Policemen, telephone and telegraph 
operators, and other employees re- 
quired to be available for duty out- 
side regular hours prescribed by 
Navy Department; increased rates of 
pay for overtime and night service 
and service on Sundays and holidays 
received during year ended July 2, 
1930, to be included in computing 
regular pay to which saving clause in 
Brookhart Act is applicable, and per 
annum salary to be fixed accordingly. 

Salary rates; adjustment from per diem 
to annual basis.................. nee 

Section 2 of act is not applicable to na- 
tive employees in Philippine Islands, 
Guam, Samoa, Virgin Islands, Pan- 
ama Canal Zone, etc., who are paid 
on native or alien schedules.......... 


New positions—employees who received 
one step or salary rate, under Welch 
Act, in grade held June 30, 1928, and 
who subsequently have been trans- 
ferred to grade created by Personnel 
Classification Board without authority 
of law, are entitled to additional step or 
salary rate effective July 3, 1930, in 
grade from which transferred, provided 
advancement does not exceed maxi- 


Employee in nonpay status under one 
department July 1, 1928, whose grade 
and salary rate June 30, 1928, were 
such as to have entitled him to one- 
step increase under Welch Act, is 
entitled under Brookhart Act to ad- 
ditional step in grade held under 
another department on July 3, 1930... 

Employee on rolls of department in 
nonpay status July 3, 1930, is entitled 
to automatic increase under Brook- 
hard Act if conditions of statute are 
otherwise fulfilled. ............. she 

Per hour employees— 

Charwomen—rates payable on and 


Whose positions are in grades 1, 2, and 
3 of clerical-mechanical service are 
entitled to compensation increase at 


Per hour employees whose positions are 
in grades 1, 2, and 3 of clerical-me- 
chanical service are entitled to com- 
pensation increase at rate of 5 cents 


Where employee is in higher grade than 
that held June 30, 1928, he is entitled 
to additional step or salary rate in 


of same position held June 30, 1924, may 
relate back no further than the last day 
of month preceding month in which 
notice of reallocation was received in 
administrative office, and may not be 
based on salary status of employee as of 
June 30, 1924, in order to grant him the 
benefits of Brookhart Act in grade in 


Temporary positions—employees on tem- 
porary roll on July 3, 1930, for period of 
Fifteenth Decennial Census, having 
been appointed or transferred thereto 
from permanent roll without regard to 
classification act, are not entitled to 
automatic increase in compensation 
under Brookhart Act............. ieee 


145 








608 INDEX DIGEST 





CLASSIFICA TION—Continued: CLASSIFICA TION—Continued. 







































Brookhart Act—Continued. Page Promotions—Continued. Page 
Transfers— Refusal to accept—where salary rate of 
Employee whose failure to receive one classified position is increased within 
step increase under Welch Act was grade by administrative action, refusal 
not due to lack of appropriations is of employee occupying that position to 
entitled, under Brookhart Act, to accept the increase will not prevent him 
such salary rate in departmental po- from thereafter filing claim for difference 
sition to which transferred prior to between amount actually received and 
July 3, 1980, as will not exceed rate to amount of compensation so fixed, less 
which he would have been entitled in retirement deductions. ................ 178 
that position had he actually received Reallocations— 
Welch Act inerease.............-...- 63 Adjustments in compensation, basisfor.. 46 
Former field employees, given increase Effective date—rule that salary adjust- 
equivalent to two salary rates or ments resulting from reallocation of 
steps under Welch Act, are not en- positions is effective from first of pay 
titled to any benefits under Brook- period in which notice is received in 
hart Act, notwithstanding reduction administrative office; when applicable. 514 
in. compensation necessary upon New positions—authority of Personnel 
transfer to departmental service . ...- 60 Classification Board under section 4 of 
Where failure to adjust salary of field original classification act of 1923 dis- 
employee entitled to two steps under I ierrienstGatiabdentenensrun toon 344 
Welch Act was not due to lack of Present adjustment in salary rates result- 
appropriations, and he has since been ing from reallocation of same position 
transferred to classified position in held June 30, 1924, may relate back no 
departmental service, he is not en- further than last day of month preceding 
titled to any increase under Brook- month in which notice of reallocation 
bats Adt.......cocceccssstuml apididddinnine 69 was received in administrative office, 
New positions— and may not be based on salary status of 
Allocation— employee as of June 30, 1924, in order to 
Authority of Personnel Classification grant him the benefits of Welch and 
Board under section 4 of original clas- Brookhart Acts in grade in which posi- 
sification act of 1923 discussed......... 344 tion was reallocated................-.- 538 
Effective date of allocation for pay pur- Salary adjustments—rule that adjustments 
poses, where employee performed resulting from allocation or reallocation of 
duties of new position from date positions is effective from first of pay 
prior to first of month in which notice period in which notice is received in ad- 
of allocation was received in adminis- ministrative office; when applicable... 514 
trative office, although formal ap- Welch Act— 
pointment was dated after adminis- Field service— 
trative office received such notice.... 284 Employee whose service under tempo- 
Monotype casterman and monotype rary appointment was terminated at 
keyboard operator; allocated to im- close of business June 30, 1928, and 
proper grade by Personnel Classifi- who was appointed to another posi- 
cation Board; periods lor which tion in field service effective July 1 or 
credit will be allowed for payments 2, 1928, at initial salary rate fixed by 
of salary rates fixed pursuant to such administrative office, acquired no 


right to salary increase under Welch 


Field grade or salary range correspond- 















New positions— ing to that prescribed by classifica- 
Authority of board under section 4 of tion act, as amended, established 
original classification act of 1023 under rules and regulations of admin- 
Cine ink cssciiews din ttinnss 344 istrative office, and place or allocation 

No authority in board to create new of position therein by administrative 
grades or classes of positions with action, are controlling, and at least 
range of compensation not within minimum salary rate in range pre 
range prescribed in classification scribed for particular field grade 
act of 1023, as amended, for any involved must be paid............... 265 


Only one administrative action to grant 


authorized, and any adjustments au- 
employees—promotions of immigrant thorized under Brookhart Act must 
inspectors in automatic and selective be made on basis of administrative 
grades Under ont May 5, 108, <6 Stet. action actually taken under Welch 
DR ncocccccesveccvcevecyesvvevecerve 6D 
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CLASSIFICATION—Continued. 
Welch Act—Continued. Page 


COMPENSATION—Continued. 
Allowances in kind— Page 


Field service—Continued. 
Panama Canal—salary rates must be 
adjusted in accordance with princi- 
ples of classification as extended to 


field service by Welch Act, but differ- 


ential not to exceed 25 per cent may be 
added to rates thus fixed_ 
Reallocations—present adjustment in 
salary rates resulting from reallocation 
of same position held June 30, 1924, may 
relate back no further than last day of 
month preceding month in which notice 
of reallocation was received in adminis- 
trative office, and may not be based on 
salary status of employee as of June 30, 
1924, in order to grant him the benefits 
of Welch Act in grade in which position 
was reallocated........ timdibininastadél tierain 


CLOTHING: 
Hat not included, for purposes of reimburse- 
ment of cost of cleaning, under paragraph 
58, Standardized Government Travel 


COINAGE: 

Quarter dollar—George Washington bicen- 
tennial celebration—compensation of 
artists, or sculptors, employed in connec- 
tion with; appropriation chargeable 


COLLISIONS: 
Damages—personal injuries—additional re- 
lief not intended under act April 10, 1928, 
45 Stat. 413, on account of damages to per- 
sons resulting from damages: to private 
property for which relief was provided by 
act December 29, 1922, 42 Stat. 1066. 


COMMERCE DEPARTMENT: 

Census Bureau employees—in re salary 
status upon retransfer to permanent roll 
from temporary roll to which transferred 
in connection with work on Fifteenth 
Decennial Census. ...........- anemmesete 


COMPENSATION: 
See Appointments; Classification. 
For joint-service pay act, see Pay, 
Additional— 

Customs Service employees—unauthor- 
ized for services performed on Sunday 
or a holiday in connection with exami- 
nation of vessel under section 12, act 
August 2, 1882, 22 Stat. 191 

District of Columbia policemen and fire- 
men—additional compensation paid for 
outstanding efficiency is subject to de- 
duction of 34% per cent for policemen 
and firemen’s relief fund. 

Park police, United States—additional 
compensation for outstanding effi- 
ciency; payment under act July 1, 1930, 


Customs Service personnel—general ex- 
pense appropriation not available for 
furnishing quarters, etc., in foreign 


cash paid during authorized absence of 
field employees; adjustment of rate 
where value of allowances is determined 
on full-time basis or on actual-duty 


Brookhart Act. See Classification. 

Contract surgeons—substitutes—where ab- 
sence of contract surgeon necessitates em- 
ployment of substitute surgeon, cost there- 
of will be deducted from contract sur- 


of deceased employee is not entitled to... 
Dismissals— 

Custodial service—claim of employee for 
unpaid salary of too doubtful validity to 
warrant payment by any administra- 
tive or accounting officer of Govern- 


Engraving and Printing, Bureau of, em- 
ployee—claim for compensation for any 
period subsequent to dismissal may not 
be allowed by General Accounting Of- 
fice, even though dismissal may not 
have been justified on the evidence de- 

District of Columbia— 

Coroner—deputies—no authority to pay 

compensation on annual basis as for 


Firemen—reinstatements—under act July 
1, 1930, 46 Stat. 839, the initial salary 
rate payable upon reinstatement after 
July 1, 1980, is $1,900 per annum. 

Double— 

Commerce Department—Census Bureau 
employee—United States commission- 
er may not be employed and compen- 
sated for field work in connection with 


Commissioner, United States, may not be 
employed and compensated for field 
work in connection with Fifteenth De- 


der Census Bureau where retired at own 
request after 30 years’ service is unau- 


Treasury Department employees—pay- 
ment at rate in excess of $2,000 per an- 
num not prohibited where position re- 
quires duties to be performed under 
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COMPENSATION—Continued. 
Fees—Veterans’ Bureau employees—fee- 
basis employees are not entitled to com- 





















they are appearing as witnesses and being 










fixed number of positions in the classified 
Foreign Service, there are no vacancies 
within constitutional sense that may be 
filled by commissions issued purporting 
to advance officers to higher class during 
recess of Senate, and higher compensa- 
tion is not payable until officers commis- 
sioned after confirmation by Senate._... 
Fractional parts of a month—Justice De- 
partment employees—resignation eflec- 
tive at close of business February 27 en- 
titles to only 2740 of a month’s salary.... 
Holding two positions— 
Census Bureau— 
Army officer retired at own request after 
30 years’ service may not be em- 
ployed under Census Bureau........ 
United States commissioner may not 
be employed and compensated for 
field work in connection with Fif- 




























































Treasury Department employees—pay- 
ment at rate in excess of $2,000 per an- 
num not prohibited where position re- 
quires duties to be performed under 
two bureaus of same department... ... 

Holidays. See Sundays and holidays. 

Increase, annual—park police, United 
States—privates, assimilated for pay pur- 
poses to privates in Metropolitan police 

force, District of Columbia; effective 














































Quartermaster Corps employees—cash 
paid during authorized absence of field 
employees; adjustment of rate where 
value of allowances is determined on full- 
time basis or on actual-duty basis_....... 
Longevity—park police, United States— 
privates, assimilated for pay purposes to 
privates in Metropolitan police force, 
District of Columbia; effective date of 





















































Oaths of office—District of Columbia em- 
ployee—failure to take prescribed oath of 
office precludes payment of compensa- 


























Customs Service employees—unauthor- 
ized for services performed on Sunday or 
a holiday in connection with examina- 
tion of vessel under section 12, act Au- 
gust 2, 1882, 22 Stat. 191............... 
Labor Department— 
Immigration Service employees— 

Act March 2, 1931, 46 Stat, 1467, will 
be operative only prospectively 
from effective date of administra- 
tive action fixing rates of extra com- 
pensation, etc., pursuant to terms 
C6 GARTNER, ~nictonreneicerianemsane 
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pensation of their positions during time 
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COMPENSATION—Continued. 
Overtime—Continued. 
Labor Department—Continued. 
Immigration Service employees—Con. 


Not entitled to extra compensation 


as for overtime and compensatory 

When entitled to, under act March 2, 

1931, 46 Stat. 1467_................. 

Naval Establishment employees—not en- 

titled to, where salary rates adjusted 

from per diem to per annum basis _-__-- 
Part-time— 

District of Columbia employees—deputy 

coroners not entitled to compensation 

on annua! basis as for half-time service . 

Veterans’ Bureau employees—part-time 

employees are not entitled to compensa- 

ll tion of their positions during time they 

are appearing as witnesses and being 

paid fee therefor, and should be charged 

the proportionate share of salary on 

basis of absence from duty station - _.-- 

85 Pay rolls—‘‘new,”+ “additional,” and 

“vacant existing” positions—evidence re- 

quired on pay rolls incident to filling 


421 


Allocations and _ reallocations—adjust- 
ments in compensation, basis for. -.... 
Efficiency ratings—employee who per- 
formed no service during a year ending 
May 15 is entitled to no efficiency rating 
other than zero, and no administrative 
promotion is authorized ............... 
Immigrant inspectors in automatic and 
selective grades under act May 29, 1928, 
45 Stat. 954; conditions necessary to 
Refusal to accept—where salary rate of 
classified position is increased within 
grade by administrative action, refusal 
of employee occupying that position to 
accept the increase will not prevent him 
from thereafter filing claim for difference 
between amount actually received and 
amount of compensation so fixed, less 
retirement deductions _............-... 
Retroactive—State Department—Foreign 

87 Service officers—there being no fixed 
number of positions in the classified 
Foreign Service, there are no vacancies 
within constitutional sense that may be 
filled by commissions issued purporting 
to advance officers to higher class dur- 
ing recess of Senate, and higher com- 
pensation is not payable until officers 
commissioned after confirmation by 
Refusal to accept—where salary rate of clas- 
sified position is increased within grade by 
administrative action, refusal of employee 
occupying that position to accept the in- 
crease will not prevent him from there- 
after filing claim for difference between 
amount actually received and amount of 
compensation so fixed, less retirement 
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COMPENSATION—Continued. 
Reinstatements—District of Columbia— 
firemen—under act July 1, 1930, 46 Stat. 
839, the initial salary rate payable upon 
reinstatement after July 1, 1930, is $1,900 


Resignations—where effective at close of 
business February 27, employee entitled 
to only 2%o of a month’s salary 

Salary adjustments—Treasury Department 
employees—present adjustments in salary 
rates resulting from reallocation of same 
position held June 30, 1924, may relate 
back no further than last day of month 
preceding month in which notice of real- 
location was received in administrative 
office, and may not be based on salary 
status of employee as of June 30, 1924, in 
order to grant him the benefits of Welch 
and Brookhart Acts in grade in which 
position was reallocated 

Two appropriations under same depart- 
ment—Treasury Department employee— 
payment at rate in excess of $2,000 per 
annum under two appropriations not 
prohibited where position requires duties 
to be performed under two bureaus of 
same department. __.................... 

Welch Act. See Classification, 

Witnesses— 

Court-martial, Army—matter of compen- 
sation of civilian handwriting expert 
testifying for accused before Army 
court-martial is solely between accused 


Expert—matter of compensation of ci- 
vilian handwriting expert testifying for 
accused before Army court-martial is 
solely between accused and himself. - - 

Government employees—part-time and 
fee-basis employees are not entitled to 
compensation of their positions during 
time they are appearing as witnesses 
and being paid fee therefor, and part- 
time employees should be charged the 
proportionate share of salary on basis of 
absence from duty station............ 


COMPENSATORY TIME: 
See Time. 


CONCESSIONS: 
Hains Point, East Potomac Park—speed 
boats—concession may be let for three 
years if in interest of Government 


CONSULAR SERVICE: 
See Foreign Service. 


CONTRACTORS: 
Employees— 

Preferences—question of requiring Gov- 
ernment contractors to employ Amer- 
ican citizens and aliens with first papers 
on Government work discussed 

Wages—local prevailing rate; payment 


Page | CONTRACTS: 


under act March 3, 1931, 46 Stat. 1494_. 461, 499 


73175°—31——40 


See Advertising; Personal services; Public 
buildings. 

American Battle Monuments Commis- 
sion—termination—basis for payment of 
architect’s services where contract for de- 
sign for monument is terminated because 
of decision not to erect monument 

Amounts, indefinite—subsistence supplies 
—obligation of Government and contrac- 
tor under provision in advertisement that 
statements as to quantity are given for 
information only. 

Architect of the Capitol—specifications— 
minimum wages—stipulation for, un- 
authorized in connection with contract 
for laying steam-distribution system be- 
tween Capitol power plant and certain 


Arlington Memorial Bridge Commission— 
Increased costs— 
Extra work— 

Submerged timbers encountered by 
contractor when driving concrete 
piles; increased costs not payable 
from public funds 

Where contractor already paid for 
extra work due to subsurface con- 
ditions not anticipated, further 
payment on basis of equitable 
adjustment of contract price is 


Authority—memorial—no authority for 
entering into contract for erection at 
private expense of memorial on public 
property, the use of which, for the pur- 
pose, has not been specifically authorized 


Awards—factors—cost of delivery is always 
for consideration in determining lowest 


Commerce Department—Lighthouses, 
Bureau of—awards—cost of delivery is 
always for consideration in determining 


Damages, liquidated— 
Computation—Saturday may not be ex- 
cluded in computing number of work- 
ing days allowed for completion of 
work, on ground that labor unions 
allow only five days’ work to the week... 
Delays by contractor— 

Lock gates operating machinery; re- 
mission of damages unauthorized for 
delays due to contractor’s misinter- 
pretation of contract requirements -_. 

Remission of liquidated damages un- 
authorized for delays due to failure 
to commence work promptly and 
carry it forward diligently 

Remission unauthorized on account of 
delays due to constant and heavy 
rains, ordinary flood or freshet, and 
freezing and zero weather, where con- 
tract does not provide against such 
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CONTRACTS—Continued. 
Default— 

Damages—amounts recovered from de- 
faulting contractors are for covering 
into Treasury as miscellaneous receipts. 

Sea wall foundation, riprap, Anacostia 
River—unsatisfied claims of laborers 
and material men not payable from 
funds due defaulting contractor for 
portion of work it completed. Pay- 
ment of balance due contractor author- 


Deliveries— 
Delays—payment to higher bidder in ex- 
cess of amount of low bid is unauthorized 
where delivery was not made within 


of delivery are those of contractor, and 
Government scales at destination show 
shortage, contractor is not entitled to 
amount deducted from contract price on 


Time—payment to higher bidder in ex- 
cess of amount of low bid is unauthorized 
where delivery was not made within 


Weights—coal—where expense and risk of 
delivery are those of contractor, and 
Government scales at destination show 
shortage, contractor is not entitled to 
amount deducted from contract price 


Discounts—deductions—Government en- 
titled to discount where payment made 
within discount period, beginning on 
date corrected invoice received 

Disputes—prison industries—disputes be- 
tween Justice Department and purchasing 
officers of other departments as to price 
or suitability or character of penitentiary 
products are to be determined by arbi- 


District of Columbia—specifications—incin- 
erators—no basis for determining lowest 
responsible proposal where advertisement, 
in effect, requests prospective bidders to 
submit their own designs for installation 


Concessions—speed boats at Hains Point, 
East Potomac Park—may be let for 
three years if in interest of Government 

Telephone system—tliability under con- 
tract authorized under annual appro- 
priation may not exceed fiscal year 
current when contract entered into 

Foreign-made products— 

Army and Navy—tequirement in appro- 
priation acts for fiscal year 1932 as to 
purchase of or contract for only articles 
of growth, production, or manufacture 


CONTRACTS—Continued. 
Foreign-made products—Continued. 

Navy commissaries—act February 28, 
1931, 46 Stat. 1450, does not prohibit 
purchase of articles or supplies grown, 
produced, or manufactured outside the 
United States if there are not available 
such articles or supplies of American 
growth, production, or manufacture_. 

Freight-charge adjustments to be made on 
basis of total shipments, and not each 
separate shipment, where lumber was to 
be delivered at a point taking a specified 
rate to destination 

Implied— 

Damages—claim for, as indirect result of 
use of pier by Government without 
compensation or specific permission, 
will be submitted to Congress under act 
April 10, 1928, 45 Stat. 413. 


Quantum meruit—notice that Govern- 
ment “‘in all probability” would desire 
to continue occupancy under lease is 
not sufficiently definite to entitle to 
renewal at old rental; payment on quan- 
tum meruit basis authorized for period 
between termination of old lease and 
effective date of new lease 

Increased costs— 

Extra materials—additional payment un- 
authorized for electric motors which con- 
tractor failed to include in its bid due to 
misinterpretation of contract require- 


Extra work— 

Excavations—where contractor already 
paid for extra work due to subsurface 
conditions not anticipated, further 
payment on basis of equitable adjust- 
ment of contract price is unauthor- 


Submerged timbers encountered by 
contractor when driving concrete 
piles; increased costs not payable from 


Interior Department—St. Elizabeths Hos- 
pital—mistake in bid—dressers; with- 
drawal or reformation after bids opened is 
unauthorized where bid was as intended 
and it would not be unconscionable to 
require performance in accordance there- 


Justice Department—fiscal year—telephone 
system; liability under contract suthor- 
ized under annual appropriation may not 
exceed fiscal year current when contract 


Materialmen—unsatisfied claims may not 
be paid out of funds due defaulting con- 
tractor for portion of work it completed ... 
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CONTRACTS—Continued. CONTRACTS—Continued. 


Price— 


Alcohol, denatured—after possibility of 
error in low bid had been called to 
attention of bidder and it had stated 
that the price quoted was correct, 
and award had been made on that 
basis, the bidder will not be allowed 
to withdraw its bid on the ground 
that a mistake had in fact been made - 

Building construction—fact that low 
bid is less than department’s estimate 
is not necessarily controlling as to 
whether mistake was made, but in 
view of circumstances the low bid 
may be disregarded in awarding con- 


Buttermilk—withdrawal—whether al- 
lowed on ground of mistake is for 
determination of Comptroller Gen- 


Dressers—withdrawal or reformation 
after bids opened is unauthorized 
where bid was as intended and it 
would not be unconscionable to re- 
quire performance in accordance 


Glass, window—after possibility of 
error in low bid had been called to 
attention of bidder and it had stated 
that the prices quoted were correct, 
and award had been made on that 
basis, the bidder will not be allowed 
to withdraw its bid on the ground 
that a mistake had in fact been made. 

Unilateral—contractor not entitled, ap- 
proximately two years after payment 
accepted, to additional amount on 
ground of misconception of contract 


Deliveries—delay—payment to higher 
bidder in excess of amount of low bid is 
unauthorized where delivery was not 


Discounts—deductions—Government en- 
titled to discount where payment made 
within discount period, beginning on 
date corrected invoice received 

Freight charges—adjustments—to be 
made on basis of total shipments, and 
not each separate shipment, where lum- 
ber was to be delivered at a point taking 
aspecified rate to destination... ........ 

Options—renewals—notice that Govern- 

ment “‘in all probability” would desire to 

continue occupancy under lease is not 
sufficiently definite to entitle to renewal 
at old rental; payment on quantum merult 
basis authorized for period between ter- 
mination of old lease and effective date of 


Adjustment, equitable—where contractor 
already paid for extra work due to sub- 
surface conditions not anticipated, 
further payment on basis of equitable 
adjustment of contract price is un- 


Lumber—contractor not entitled, approx- 
imately two years after payment ac- 
cepted, to additional amount on ground 
of misconception of contract terms 

Lump-sum—pereentage tax on construc- 
tion work imposed by Philippine gov- 
ernment is payable by United States 
Government where included in lump- 
sum price and not particularly men- 


Public buildings—wage stipulation—re- 


quirement under act March 3, 1931, 46 


Bids—lawn mowers, tractor-drawn—ac- 
ceptance of higher bid meeting specifi- 
cations is unauthorized where low bid- 
der’s offering would have met needs of 
Government had they been properly 


Changes—procedure of making changes 
in specifications after proposals are re- 
ceived and opened, and then requesting, 
one or more times, supplemental pro- 
posals, is not in accordance with law 
and is unfair to bidders. Specifications 
should be conservatively drafted so as 
to bring cost of project within available 
funds : 

“Full specifications” —incinerators—ad- 
vertisement which, in effect, requests 
Prospective bidders to submit their own 
designs for installation or erection is not 
advertisement with ‘‘full specifica- 
tions” as required by act June 11, 1878, 


Interpretation— 

Contractor not entitled, approximately 
two years after payment accepted, to 
additional amount on ground of mis- 
conception of contract terms 

Misinterpretation of contract require- 
ments, resulting in delay, does not 
entitle contractor to remission of 
liquidated damages, nor to additional 
Payment for electric motors which it 
failed to include in its bid and was 
required to furnish 

Labor preferences—question of requiring 

Gover#ment contractors to employ 

American citizens and aliens with first 

papers on Government work discussed, 

Lumber—contractor not entitled, ap- 
proximately two years after payment 
accepted, to additional amount on 
ground of misconception of contract 
terms....... seugauareeqnences canna vee 


31 





614 INDEX DIGEST 


CONTRACTS—Continued. 
Specifications—Continued. 


CONTRACTS—Continued. 
Subject matter—Continued. 


Minimum wages— 

No stipulation prescribing a minimum 
‘wage may be included in a Govern- 
ment contract without specific au- 
thority of law. 

Stipulation for, unauthorized in con- 
nection with contract for laying 
steam distribution system between 
Capitol power plant and certain pub- 


Obligations—no authority to include in 
advertised specifications as notice to 
bidders, but not included in contracts, 
requirement as to preference for ex-serv- 
ice men and citizens of United States, 
including aliens who have taken out 


Omissions—misinterpretation of contract 
requirements, resulting in delay, does 
not entitle contractor to additional 
payment for electric motors which it 
failed to include in its bid and was re- 
quired to furnish, which motors were 
clearly shown on drawings but omitted 


Restrictive—elevator—provision in ad- 
vertisement that bids will be considered 
only from established manufacturers 
who build all main parts, ete., is un- 
reasonable, and may not form basis for 
rejection of low bid submitted by a 
concern not 8 manufacturer of elevators 
but with a reputation for satisfactory 


Trade names—wheelbarrows—common- 
Place articles should not be indicated in 
advertisement for bids by naming of 
Particular make with addition of words 
**or equal” where technical or intricate 
construction is not involved 

Subject matter— 

Alcohol, denatured—after possibility of 
error in low bid had been called to atten- 
tion of bidder and it had stated that the 
price quoted was correct, and award 
had been made on that basis, the bidder 
will not be allowed to withdraw its bid 
on the ground that a mistake had in 


Requirement in act February 28, 1931, 
46 Stat. 1450, that Secretary of the 
Navy shall purchase or contract for 
only articles grown, produced, or 
manufactured in the United States is 


Requirement in Army and Navy ap- 
propriation acts for fiscal year 1932 as 
to purchase of or contract for only 
articles of growth, production, or 
manufacture of the United States ex- 


Arlington Memorial Bridge— 

Submerged timbers encountered by 
contractor when driving concrete 
Piles; increased costs not payable 
from public funds 

Where contractor already paid for 
extra work due to subsurface condi- 
tions not anticipated, further pay- 
ment on basis of equitable adjust- 
ment of contract price is unauthor- 


Brooms—disputes between Justice De- 
partment and purchasing officers of 
other departments as to price or suit- 
ability or character of penitentiary 
products are to be determined by arbi- 


Brushes—disputes between Justice De- 
partment and purchasing officers of 
other departments as to price or suit- 
ability or character of penitentiary 
products are to be determined by arbi- 


Alterations—Saturday may not be ex- 
cluded, for purposes of liquidated 
damages, in computing number of 
working days allowed for completion 
of work, on ground that labor unions 
allow only five days’ work to the 


Construction— 

Percentage tax on construction work 
imposed by Philippine government 
is payable by United States Gov- 
ernment where included in lump- 
sum price and not particularly men- 


Procedure of making changes in speci- 
fications after proposals are received 
and opened, and then requesting, 
one or more times, supplemental 
Proposals, is not in accordance with 
law and is unfair to bidders. Speci- 
cations should be conservatively 
drafted so as to bring cost of project 
within available funds 

Buttermilk—whether bidder may be al- 
lowed to withdraw its bid on ground of 
mistake is for determination by Comp- 


Coal—where expense and risk of delivery 
are those of contractor, and Govern- 
ment scales at destination show short- 
age, contractor is not entitled to amount 
deducted from contract price on account 


Dam, Madden—construction of—no au- 
thority to include in specifications and 
contract a provision requiring contrac- 
tor to furnish workmen’s compensation 
insurance to his own employees and 
those of his subcontractors............. 
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CONTRACTS—Continued. 
Subject matter—Continued. 
Design for monument—basis for payment 
of architect’s services where contract 
terminated because of decision not to 


bid after bids opened is unauthorized 
where bid was as intended and it would 
not be unconscionable to require per- 
formance in accordance therewith. 
Elevator—provision in advertisement that 
bids will be considered only from estab- 
lished manufacturers who build all main 
parts, etc., is unreasonable, and may not 
form basis for rejection of low bid sub- 
mitted by a concern not a manufacturer 
of elevators but with a reputation for 


Engines—cost of delivery is always for 
consideration in determining lowest bid - 
Glass, window—after possibility of error 
in low bid had been called to attention 
of bidder and it had stated that the 
prices quoted were correct, and award 
had been made on that basis, the bidder 
will not be allowed to withdraw its bid 
on the ground that a mistake had in fact 


Incinerators—advertisement which, in ef- 
fect, requests prospective bidders to sub- 
mit their own designs for installation or 
erection is not advertisement with “‘full 
specifications” as required by act June 
11, 1878, 20 Stat. 105 

Lawn mowers, tractor-drawn—acceptance 
of higher bid meeting specifications is 
unauthorized where low bidder’s offer- 
ing would have met needs of Govern- 
ment had they been properly stated... 

Lock gates operating 
terpretation of contract requirements, 
resulting in delay, does not entitle con- 
tractor to remission of liquidated dam- 
ages, nor to additional payment for elec- 
tric motors which it failed to include in 
its bid and was required to furnish.... 

Lumber— 

Contractor not entitled, approximately 
two years after payment accepted, to 
additional amount on ground of mis- 
conception of contract terms. 

Freight charge adjustments to be made 
on basis of total shipments, and not 
each separate shipment, where lum- 
ber was to be delivered at a point tak- 
ing a specified rate to destination--_. 

Government entitled to discount where 
payment made within discount pe- 
riod, beginning on date corrected in- 


Remission of liquidated damages unau- 
thorized on account of delays due to 
constant and heavy rains, ordinary 
flood or freshet, and freezing and zero 
weather, where contract does not pro- 
vide against such contingencies...... 


Page 


CONTRACTS—Continued. 


Subject matter—Continued. 
Monuments— 

Dover Patrol—no authority for entering 
into contract for erection at private 
expense of memorial on public prop- 
erty the use of which, for the purpose, 
has not been specifically authorized 


Ponta Delgada, Azores—basis for pay- 
ment of architect’s services where con- 
tract for design for monument is ter- 
minated because of decision not to 


Payment for, under act June 12, 1930, 46 
Cli tltndetieineninbetnenmeieasanen 

Purchase unauthorized from appropria- 
tion for salaries and expenses of Bureau 
of Prohibition 

Oil, bunker—bid must be disregarded 
where bid bond did not accompany 
same and was not mailed or received 
until after bids opened 

Periodicals—payment for, under act June 
12, 1930, 46 Stat. 580. 

Pier—claim for damages as indirect result 
of use of pier by Government without 
compensation or specific permission to 
be submitted to Congress under act 
April 10, 1928, 45 Stat. 413 

Prison-made goods—disputes between 
Justice Department and purchasing of- 
ficers of other departments as to price or 
suitability or character of penitentiary 
products are to be determined by arbi- 


Quarters, duplex, officers’—fact that low 
bid is less than department’s estimate 
is not necessarily controlling as to 
whether mistake was made in bid, but 
in view of circumstances the low bid 


Seawall foundation, riprap, Anacostia 
River— 

Remission of liquidated damages unau- 

thorized for delays due to contractor’s 


rialmen not payable from funds due 
original contractor, which defaulted, 
for portion of work it completed. 


Steam distribution system—stipulation 
for minimum wages unauthorized in 
connection with contract for laying 
steam distribution system between 


buildings. 

Subsistence supplies—obligation of Gov- 
ernment and contractor under provi- 
sion in advertisement that statements 
as to quantity are given for information 
only... 


eee eee cc eeeeccccceosocses 
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CONTRACTS—Continued. 


Page | CONTRACTS—Continued. Page 
Subject matter—Continued. 


Wage stipulation—public buildings—re- 


Telephone system—evaluation of bids au- 
thorized only on basis provided for in 
advertised specifications, and liability 
under contract authorized under an- 
nual appropriation may not exceed fis- 
cal year current when contract entered 


Wheelbarrows—commonplace articles 
should not be indicated in advertise- 
ment for bids by naming of particular 
make with addition of words “or 
equal’’ where technical or intricate con- 
struction is not involved 

Termination—basis for payment of archi- 

tect’s services where contract for design 

for monument is terminated because of 
decision not to erect monument.........- 

Treasury Department— 

Specifications— 

Changes—procedure of making changes 
in specifications after proposals are 
received and opened, and then re- 
questing, one or more times, supple- 
mental proposals, is not in accordance 
with law and is unfair to bidders. 
Specifications should be conserva- 
tively drafted so as to bring cost of 


ing Government contractors to em- 
ploy American citizens and aliens 
with first papers on Government 


Minimum wages—no stipulation pre- 
scribing minimum wage may be in- 
cluded in a Government contract 
without specific authority of law_.... 

Veterans’ Administration— 

National Homes, Bureau of—mistake in 
bid—after possibility of error in low bid 
had been called to attention of bidder 
and it had stated that the prices quoted 
were correct, and award had been made 
on that basis, the bidder will not be 
allowed to withdraw its bid on the 
ground that 8 mistake had in fact been 
WROD Diino dsike <nctninio aedkdnonvmith--~ 

Veterans’ Bureau— 

Damages, liquidated—Saturday may 
not be excluded, for purposes of liqui- 
dated damages, in computing number 
of working days allowed for comple- 
tion of work, on ground that labor 
unions allow only five days’ work to 


Fact that low bid is less than depart- 
ment’s estimate is not necessarily 
controlling as to whether mistake 
was made in bid, but in view of cir- 
cumstances the low bid may be 
disregarded in awarding contract. 

Withdrawal—whether allowed on 
ground of mistake is for determina- 
tion by Comptroller General. ...-. 


quirement under ect March 3, 1931, 46 
DE Biitcnisenasnandepectingce elessoeo 


Bids, acceptance of other than lowest— 
lawn mowers, tractor drawn; accept- 
ance of higher bid meeting specifica- 
tions is unauthorized where low bid- 
der’s offering would have met needs of 
Government had they been properly 
Patel ...ncosseeaccncce edie abaiienttininteral 

Engineers, Corps of— 

Amounts, indefinite—obligation of Gov- 
ernment and contractor under provi- 
sion in advertisement that statements 
as to quantity are given for informa- 
tion only................. btateseieds 


Remission unauthorized for delays 
due to contractor’s failure to com- 
mence work promptly and carry it 


Remission unauthorized for delays 
due to misinterpretation of require- 


Remission unauthorized on account 
of delays due to constant and heavy 
rains, ordinary flood or freshet, and 
freezing and zero weather, where 
contract does not provide against 


and material men not payable from 
funds due original contractor, which 
defaulted, for portion of work it com- 
pleted. Payment of balance due 
contractor authorized to receivers... 
Implied—claim for damages as indirect 
result of use of pier by Government 
without compensation or specific 
permission will be submitted to Con- 
gress under act April 10, 1928, 45 Stat. 

MD. wratieresbeepens a helainthtiitiadneet 

Panama Canal— 
Specifications— 

Commonplace articles should not be 
indicated in advertisement for bids 
by naming of: particular make 
with addition of words ‘‘or equal’ 
where technical or intricate con- 
struction is not involved_ 

No authority to include in specifica- 
tions and contract a provision re- 
quiring contractor to furnish work- 
men’s compensation insurance to 
his own employees and those of his 


Deliveries—where expense and risk of 
delivery are those of contractor, and 
Government scales at destination 
show shortage, contractor is not en- 
titled to amount deducted from con- 
tract price on account of shortage... 
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CONTRACTS—Continued. 
War Department—Continued. 
Quartermaster Corps—Continued. 
Price—percentage tax on construction 
work imposed by Philippine govern- 
ment is payable by United States 
where included in lump-sum price 
and not particularly mentioned in 


Workmen’s compensation insurance—no 
authority to include in specifications and 
contract a provision requiring contractor 
to furnish workmen’s compensation in- 
surance to his own employees and those 
of his subcontractors_........... tetidbocs 


COUNTERCLAIMS: 
Embezzlement—amount to employee’s 
credit in retirement fund may be applied 
in liquidation of indebtedness to District 
of Columbia.............. gasbnauhad a 


COURTS: 

See Witnesses, 

Court of Claims—assistant disbursing offi- 
cer—no authority for appointment under 
act March 4, 1909, 35 Stat. 1027, but no 
objection thereto under Treasury Depart- 
ment Circular No, 423, June 2, 1930. 

Decrees—alimony—question of enforcing 
payment is for local courts. 

District of Columbia Supreme Court—pro- 
bation office personnel—not subject to 
provisions, nor entitled to benefits, of 
civil retirement act, as amended 

Judgments—condemnation—National Ar- 
boretum—payment unauthorized of judg- 
ment providing for payment in excess of 
assessed value of land, plus 25 per cent-. 

Probation officers— 

District of Columbia Supreme Court— 
not subject to provisions, nor entitled to 
benefits, of civil retirement act, as 


Expenses—payment for clerical services 
and stationery supplies and other equip- 
ment authorized from appropriation 
“Probation system, United States 


COURTS-MARTIAL: 

Army—witnesses—compensation and ex- 
penses—civilian handwriting expert who 
testifies for accused must look to him for 
payment 

Authority—Army court-martial may not 
compel attendance of civilian as witness 
for accused, but if authority is given to 
introduce such testimony the matter of 
compensation and expenses of witness is 
solely between aecused and himself. 


CUSTOMS SERVICE: 

Admeasurement of vessels—neither com- 
pensation nor expenses of customs officers 
making measurement to be collected from 
vessel, notwithstanding service may be 


CUSTOMS SERVICE—Continued. 

Seizures—vehicles—where bond given un- 
der tariff act to stay forfeiture of a vehicle 
and proceedings under said act are found 
by court to be without merit, but Govern- 
ment is permitted to proceed under na- 
tional prohibition act, the obligation of 
bond is not payable and expenses up to 
dismissal of proceedings under tariff act 
are payable from appropriation “‘Collect- 
ing the revenue from customs” 


DAMAGES: 
See Contracts; Property. 


DAYS: 
See Subsistence; Time. 


DECEDENTS, ESTATES OF: 
See Burial expenses. 
Assets— 

Insurance—Veterans’ Bureau beneficiar- 
ies—only individual awards actually in 
course of payment on March 4, 1925, to 
persons legally entitled to monthly in- 
stallments in some amount are saved 
from requirements for payment to es- 
tate in lump sum 

Property, private, lost in naval service— 
loss of property and death of officer oc- 
curring, at same time; right to reim- 
bursement did not pass to heirs or legal 
representatives 

Debts due United States—where executrix 
is answerable under special bond for all 
claims against estate and is sole benefici- 
ary receiving property from estate in 
amount greater than Government’s claim 
against estate, such claim will be deducted 
from any amount otherwise due from 

United States to executrix personally... 

Executrix—debts due U nited States—where 
executrix is answerable under special 
bond for all claims against estate and is 
sole beneficiary receiving property from 
estate in amount greater than Govern- 
ment’s claim against estate, such claim 
will be deducted from any amount other- 
wise due from United States to executrix 


National Home for Disabled Volunteer Sol- 
diers—pensioners, deceased—claim of 
widow for balance of pensioner’s estate 
which has been deposited to eredit of 
general post fund is barred where more 
than five years have elapsed since death 
of pensioner while an inmate of the home. 


DEFINITIONS: 
See Words and phrases. 


DELEGATION OF AUTHORITY: 
Administrative officers— 
Certificates—real-estate titles—municipal 
center for District of Columbia; voueh- 
ers covering payment for property ac- 
quired must bear certification by Com- 
missioners, and not by subordinate of- 
ficer, that valid title has vested in Dis- 
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DELEGATION OF AUTHORITY—Con. 
Administrative officers—Continued. 

Treasury Department—appointments— 

when and how appointments may be 


any division, bureau, or board in Veter- 
ans’ Administration are subject to re- 
view, on appeal, only by administrator, 
which duty may not be delegated to a 


Oaths—Customs Service—collectors of cus- 
toms may not designate clerks in their of- 
fices to administer oaths to travel or other 


DEPARTMENTS AND ESTABLISH. 
MENTS: 
Heads— 
Authority— 

Delegation of—Veterans’ Administra- 
tion—fina! decisions or orders of any 
division, bureau, or board in Veter- 
ans’ Administration are subject to re- 
view, on appeal, only by administra- 
tor, which duty may not be delegated 
to a subordinate_....... pdlithindémcatio 

Property, private—damage to, occa- 
sioned by men in Marine Corps not 
acting within scope of their employ- 
ment; Secretary of the Navy author- 


Balary rates—where administrative of- 
fice is authorized by statute to fix 
salary rate of one or more positions 
in a grade at not to exceed a specific 
rate, the incumbents of those posi- 
tions may be paid any rate not in ex- 
cess of maximum authorized, without 


cate of Secretary of the Navy as to con- 
fidential nuture of expenditures made 
may not be accepted with respect to 
funds advanced for expenditures “to be 


pensation at rate in excees of $2,000 per 
annum is not prohibited where position 
requires duties to be performed under 


Navy Department to Commerce De- 
partment—services of naval ordnance 
inspectors loaned to Commerce De- 
partment; salaries of inspectors do not 
represent “actual cost” within act 
May 21, 1926, 44 Stat. 605, and are not 
reimbursable to Navy Department-. 

Public Health Service to Justice De- 

partment— 

Detail of commissioned officers and 
eivilian personnel, involving quar- 
ters and allowances furnished in 


NG ccnsnsccctbbctidntacsonesess 
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DEPARTMENTS AND ESTABLISH- 
MENTS— Continued. 
Services between—Continued. 
Lean of employees—Continued. 
Public Health Service to Justice De- 
partment—Continued. 
Determination of value of allowances 
furnished in kind and considered 
part of compensation of civilian 
employees of Public Health Service 
detailed to Justice Department in 
connection with medical treatment 
of inmates of penal institutions... 
Rule as to appropriation to be charged 


War Department to Navy Depart- 
ment— 

No basis for charging Navy appro- 
priation with salary of War Depart- 
ment inspector who is loaned to 
Navy Department for a few days 


Reimbursement of river and harbor 
appropriations for increased burden 
imposed thereon by diverting of 
labor to Navy project authorized__ 

Loan of property—repairs and replace- 
ments—cost not payable under appro- 
priations of borrowing department, 
upon return of property to loaning 
establishment. 

Panama Canal and Navy Department— 
addition of 10 per cent as surcharge, to 
bills for services rendered Navy De- 
partment, authorized 


DESERTION: 
Army flying cadet apprehended as deserter 
and delivered to military authorities by 
civil officer; payment of $50 reward au- 


See Departments and establishments, services 
between. 

Flying duty—Navy enlisted man continu- 
ously detailed to flying duty, but second 
order of detail necessary by reason of trans- 
fer to another command; right to flying 
pay, determination of--................. 


DIPLOMATIC SERVICE: 
See Foreign Service. 


DISABILITY COMPENSATION: 
Employees’ Compensation Commission 
beneficiary—step-grandchild of deceased 
employee is not entitled to 


DISBURSING OFFICERS AND 
AGENTS: 

Assistants—surety bonds—Customs Serv- 
ice—procedure stated in Treasury De- 
partment Circular No. 423, June 2, 1930, 
to be followed............ paapaeeroodae aan 
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DISBURSING OFFICERS AND 
AGENTS—Continued. 

Authority—traveling expenses—round-trip 

tickets—procedure to be followed by dis- 

bursing officer where there is reasonable 

doubt as to amount to be paid on claim 

for reimbursement where two one-way 


Collections—Navy—no authority to use 
general account of advances for clearing 
collections made by disbursing officers for 
use of United States 

Deputies—Court of Claims—no authority 
for appointment under act March 4, 1909, 
35 Stat. 1027, but no objection thereto 
under Treasury Department Circular No. 


Liability — transportation requests — dis- 
bursing officer, as such, not responsible 
for illegal use of request by another em- 
ployee; recoupment, how effected 


DISMISSALS: 

Claim for compensation for any period sub- 
sequent to dismissal may not be allowed 
by General*Accounting Office,even though 
dismissal may not have been justified on 


Claim for unpaid salary of too doubtful 
validity to warrant payment by any ad- 
ministrative or accounting officer of the 


DISTRICT OF COLUMBIA: 
Code— 

Fact that some of provisions found in an- 
nual appropriation acts of District 
have been included in District Code 
does not constitute them permanent 


Inclusion of provisions repeated yearly in 
appropriation acts, without clear indi- 
cation of intent to be permanent legis- 
lation, does not necessarily constitute 
such provisions permanent law 

Coroner—deputies—compensation unau- 
thorized on annual basis as for half-time 


Holiday by Executive order—per diem 
employees not entitled to compensation 
for December 24, 1930, when no service 
performed, unless entitled to and 
granted leave for that day 

Oaths of office—failure to take, precludes 


Retirement deductions—set-off author- 
ized in liquidation of debt due District 


Firemen—reinstatement—under act July 1, 
1930, 46 Stat. 830, the initial salary rate 
payable upon reinstatement after July 
1, 1930, is $1,900 per annum 

Policemen and firemen—additional com- 
pensation paid for outstanding efficiency 
is subject to deduction of 3}4 per cent 
for relief fund....,....,.cc0-0-+---eeeeece 
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DIVORCE: 
Alimony—Indians—question of enforcing 
payment is for local courts. 


DONATIONS: 

Cash—Dover Patrol Monument—no au- 
thority for entering into contract for erec- 
tion at private expense of memorial on 
public property the use of which, for the 
purpose, has not been specifically author- 


EMBEZZLEMENT: 
District of Columbia employee—amount to 
credit in retirement fund may be applied 
in liquidation of indebtedness to District 


See Officers and employees. 


EMPLOYEE’ COMPENSATION 
COMMISSION: 
Beneficiary—step-grandchild not entitled 
to disability compensation by reason of 
death of employee from injuries received 
in line of duty 


ESTABLISHMENTS: 
See Departments and establishments. 


EVIDENCE: 
Pay rolls—‘‘new,” “additional,” and “va- 
cant existing’ positions—evidence re- 
quired on pay rolls incident to filling of 


Presumptive—negligence—public property 
lost in transit—carrier, to be relieved of 
liability under Harter Act, must show that 
loss was due to “perils of the sea’’ or to 
one of the other excepted causes men- 


EXECUTIVE DEPARTMENTS: 
See Departments and establishments. 


EXHIBITS: 

Fairs—appropriation ‘Promoting com- 
merce in Europe and other areas” is ap- 
Plicable to expenditures for office rent and 
rental of furniture and other equipment 
for purposes of an exhibit at trade fairs in 


Public “property—damages— model of 
United States Capitol loaned for exhibi- 
tion at International Exposition, Seville, 
Spain, and damaged in being returned— 
State Department funds may be trans- 
ferred to Architect of the Capitol for di- 
rect expenditure in making repairs. 


FAIRS: 

Participation—Foreign and Domestic Com- 
merce, Bureau of—appropriation “ Pro- 
moting commerce in Europe and other 
areas” is applicable to expenditures for 
office rent and rental of furniture and 
other equipment for purposes of an exhibit 
at trade fairs in Europe................-- 
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FEES: 


Passports—refund authorized of fee paid at 
time of application for passport, where no 
passport issued due to applicant having 
made other arrangements...............- 

Witness—Government employee—pay- 
ment authorized where on leave without 
pay and attends court as Government 


FELLOWSHIPS: 

National Institute of Health—alien, if ap- 
pointed to a fellowship, must execute oath 
to support and defend Constitution of the 
United States......... qeetanthvontndter < 


FLEET NAVAL RESERVE: 
See Pay. 


FOREIGN SERVICE: 
Buildings—telephones—no authority for 
installation and maintenance at Govern- 
ment expense of telephones in Govern- 
ment-owned buildings assigned to For- 
eign Service officers for residential pur- 
poses, but in construction of such build- 
ings provision may be made for telephone 


Certificates—invoices—importers—certifica- 
tion fee not refundeble on ground that mer- 
chandise did not require consular invoice. 

Fees — certificates — invoices — certification 
fee not refundable on ground that mer- 
chandise did not require consular invoice. 


FRAUD: 

Traveling expenses—false statements— 
where doubt exists as to what expenses 
were actually incurred, entire claim for re- 
imbursement will be disallowed......-.. . 


FREIGHT: 
See Transportation. 


FUNDS: 

See Accounts. 

Private—seized under prohibition enforee- 
ment—to be deposited as miscellaneous 
receipts under section 3617, R. 8. 

Public— 

Advances— 

Balances, unexpended—where funds 
advanced by one department to an- 
other for direct expenditure, remain- 
ing unexpended balance to be restored 
to appropriation from which ad- 


Naval Intelligence—certificate of Sec- 
retary of the Navy as to confidential 
nature of expenditures made may not 
be accepted with respect to funds 
advanced for expenditures “to be 

Trust—Osages—power of attorney given by 
competent Indian purporting to author- 
ize agent or attorney to receive Indian’s 
share of trust funds, in consideration of 
advances to Indian to pay off other debts, 
is not a power coupled with an interest, 
and upon revocation of the power all pay- 
ments should be made to Indian himself. 


INDEX 
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FUNERAL EXPENSES: 
See Burial erpenses. 


FURLOUGHS: 
Army enlisted man took authorized fur- 
lough en route to new station, and trans- 
portation not furnished by United States; 
reimbursement entitled to 


GASOLINE: 
State tax—payment unauthorized on gaso- 
line purchased for resale in Government 


GENERAL ACCOUNTING OFFICE: 
Jurisdiction— 

Claims—compensation for any period 
subsequent to dismissal may not be 
allowed, even though dismissal may 
not have been justified on the evidence 

Prison industries—disputes between 
Justice Department and purchasing 
officers of other departments as to price 
or suitability or character of peniten- 
tiary products are to be determined by 
arbitration and not by General Accoun- 


Withdrawal of bid where mistake alleged 
is for determination of General Account- 


GENERAL LAND OFFICE: 

Local offices—publication of notices—con- 
tingent appropriation for land offices is 
exclusively available, and when exhaust- 
ed no other appropriation may be charged 
with such expenses. .........----<.-+---- 

Mineral entries— 

Refunds— 

Formal cancellation of portion of entry 
and rejection of application in part 
because of voluntary relinquishment 
or withdrawal of that portion of en- 
try in face of charges of insufficient 
improvements and lack of discovery, 
not such rejection as to authorize re- 
fund of purchase price of land relin- 
quished or withdrawn............... 

Where entry erroneously allowed in 
part and can not be confirmed because 
of conflict with prior valid existing 
claims or patented entries, applicant 
is entitled, on cancellation of entry to 
extent of conflict, to repayment of 
purchase money paid on area elimi- 


GOVERNMENT PRINTING OFFICE: 
Records—in re proposed system of keeping 
administrative record for time and cost 
accounting, for purpose of charging cost of 
granting Saturday half holidays, under 
act March 3, 1931, 46 Stat. 1482, against 
jobs performed on Saturday afternoons.__- 
GRATUITIES: 
Six months’ death—Coast Guard enlisted 
man—mere relationship to deceased en- 
titles children to gratuity.............. ve 
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HATS: 
Cleaning—expense not reimbursable under 
paragraph 68, Standardized Government 
Travel Regulations 


HEADQUARTERS: 
Subsistence—Lighthouse Service em- 
pleyee—expense accounts show Washb- 
ington, D. C., as headquarters, but Salt 
Lake City was real post of duty; per 
diem at latter place unauthorized....... a 


HEADS OF DEPARTMENTS: 
See Departments and establishments, 


HOLIDAYS: 
See Sundays and holidays, 


HOSPITALS: 
See Medical treatment. 


HOUSEHOLD EFFECTS: 
See Transportation. 


IMPROVEMENTS: 

Leases—agreement by Government to 
maintain leased premises in good repair 
and tenentable condition would not in- 
clude removal of old smokestack and 
erection of a new one 


INDIAN AFFAIRS: 
Funds— 
Annuities—alimony under court decree, 


Trust—Osages—power of attorney given 
by competent Indian purporting to 
authorize agent or attorney to receive 
Indian’s share of trust funds, in con- 
sideration of advances to Indian to 
pay off other debts, is not a power 
coupled with an interest, and upon 
revocation of the power all payments 
should be made to the Indian himself. 

Indians—competent—alimony under court 
decree, payment Of. ......----0-s-nn---0- 


INJURIES: 
Personal— 

Act April 10, 1928, 45 Stat, 413 — relief on 
account of personal injuries Incident to 
damages to private property due to neg- 
ligence of Governemt officers or employ- 
ees is not authorized under act, supra. 

Officers’ Reserve Corps— 

Pay and allowances— 

Member injured while en route to re- 
port for active duty was rejected 
and ordered home; no medical or 
hospital treatment sought at the 
time; hospital treatment thereafter 
determined necessary is part of 
“turther medical treatment” for 
which payment of pay and allow- 
ances is not authorized 

Payment under act April 26, 1928, 45 
Stat. 461, during hospital treat- 


Page | INSURANCE: 


See Veterans’ Administration. 
Maiis—lost—indemnity not payable where 
receipt not furnished and identification or 


Workmen’s compensation—no authority to 
include in specifications and contract a 
provision requiring contractor to furnish 
workmen's compensation insurance to his 
own employees and those of his subcon- 


INTERIOR, DEPARTMENT OF: 
See General Land Office; Indian Affairs; St. 
Elizabeths Hospital. 


INTERMENT: 
See Burial expenses. 


INTERNATIONAL EXPOSITION OF 
COLONIAL AND OVERSEAS 
COUNTRIES: 

Public funds—expenditures for participa- 
tion by United States in exposition are to 
be made by disbursing clerks of various 
departments from funds allotted by Sec- 
retary of State 


INTERNATIONAL EXPOSITION, 
SEVILLE, SPAIN: 
Exhibits—repairs—State department funds 
may be transferred to Architect ofethe 
Capitol for direct expenditurein making 
repairs to model of United States Capital 
which was damaged in being returned 


JURISDICTION: , 
See General Accounting Office; Veterans’ Ad- 
ministration. 


LABOR DEPARTMENT: 
See Naturalization, 


LAND: 
See Real Estate. 


LAND GRANT: 

Deductions—mail transportation—where 
land-grant railroad substitutes nonland- 
grant tracks for land-grant mileage and 
builds cut-offs over nonland grants, sueh 
mileage is mileage substituted for the orig- 
ina] land-grant mileage and payments will 
be made at land-grant rates for actual 
mileage involved as if it was land-grant 


Concessions—speed boats at Hains Point, 
East Potomac Park—may be let for three 
years if in interest of Government... .. : 

Renewal—rent—quantum meruit—notice 
that Government “in all probability” 
would desire to continue occupancy under 
lease is not sufficiently definite to entitle 
to renewal at old ; Payment on 
quantum meruit basis authorized for 
period between termination of old lease 
and effective date of new lease 
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LEASES—Continued. 
Rent— 
Agent of lessor—provision in lease direct- 
ing payment of rent to designated agent 
of lessor does not violate section 3477, 


Computation of monthly rent—where 
lease is for specified term ‘‘beginning 
with the date of occupancy,” such date 
falls within the period for which rent is 


Quantum meruit—notice that Govern- 
ment “in all probability” would desire 
tocontinue occupancy under lease is not 
sufficiently definite to entitle to renewal 
at old rental; payment on quantum 
meruit basis authorized for period be- 
tween termination of old lease and effec- 
tive date of new lease 


Repairs and improvements—Veterans’ 
Bureau—agreement by Government to 
maintain leased premises in good repair 
and tenantable condition would not in- 
clude removal of old smokestack and 
erection of @ NeW ONe...........-.------- 


LEAVES OF ABSENCE: 
Annual—nonpay status—rule as to granting 
leave at beginning of calendar, or other 


Change of station—Navy officer—payment 
for civilian medica] and hospital treatment 
necessitated by injuries received while on 
leave en route to new station is not au- 


Furlough—Army enlisted man—authorized 
furlough availed of en route to new sta- 
tion, and transportation not furnished by 
United States; reimbursement entitled 


Military—two calendar years—navy yard 
employee—wheregranted 15 days’ military 
leave during one calendar year and train- 
ing duty continues into next calendar 
year, for which leave without pay granted, 
an additional 15 days’ military leave with 
pay is unauthorized at beginning of, or 
during, second calendar year unless and 
until return to civilian duty 

Sickness—nonpay status—rule as to grant- 
ing leave at beginning of calendar, or 
other leave, year............... weacccccere 


LEGISLATION: 

Effective date—act March 2, 1931, 46 Stat. 
1467, providing for overtime compensa- 
tion of Immigration Service employees 
will be operative only prospectively from 
effective date of administrative action 
fixing rates of extra compensation, etc., 
pursuant to terms of statute.............. 

Permanent—District of Columbia Code— 
inclusion in code of provisions repeated 
yearly in appropriation acts, without clear 
indication of intent to be permanent legis- 
lation, does not necessarily constitute 
such provisions permanent law.......... 


Page | LEGISLATION—Continued. 


Repeal of—neither recommendation in 
annual budget on basis of which an annual 
appropriation for personal services is 
provided, nor the testimony before a 
congressional committee, has the effect 
of repealing or rendering inoperative the 
terms of a prior statute specifically fixing 


Park police, United States—privates, assimi- 
lated for pay purposes to privates in Met- 
ropolitan police force, District of Colum- 
bia; effective date of longevity increase.. 


MAILS: 


Air—fiyer’s medal of honor—where design, 
purchase, and award of medal have been 
authorized but no specific appropriation 
made, expenses in connection therewith 
may be paid from regular appropriation 
for contract air mail service. 

Insured—lost—indemnity not payable 
where receipt not furnished and identifi- 
cation or checking impossible from post- 


Transportation—land-grant deductions— 
where land-grant railroad substitutes non- 
land-grant tracks for land-grant mileage 
and builds cut-offs over non-land grants, 
such mileage is mileage substituted for 
original land-grant mileage and payments 
will be made at land-grant rates for actual 
mileage involved as if it was land-grant 


Unsatisfied claims may not be paid out of 
funds due defaulting contractor for por- 
tion of work it completed 


See Subsistence. 


MEDALS: 


Honor—air-mail flyers—where design, pur- 
chase, and award of medal have been 
authorized but no specific appropriation 
made, expenses in connection therewith 
may be paid from regular appropriation 
for contract air mail service 


MEDICAL TREATMENT: 


Emergencies—Navy officer required to 
reside at distance from station and away 
from naval medical and hospital facilities; 
expense of private treatment incurred in 
emergency due to accident while at home 
between duty hours is authorized........ 

Hospitals— 

Army— 
Officers’ Reserve Corps— 

Member injured while en route to 
report for active duty was rejected 
and ordered home; no medical or 
hospital treatment sought at the 


which payment of pay and allow- 
ances is not authorized............. 
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MEDICAL TREATMENT—Continued. Page 


Hospitals—Continued. 
Army—Continued. 
Officers’ Reserve Corps—Continued, 
Pay and allowances entitled to under 
act April 26, 1928, 45 Stat. 461, dur- 


Where reserve officer claimed no dis- 
ease or injury during active service 
at camp and after return home he 
asked for and received medical 
treatment in Government hospital, 
he is not entitled to pay and allow- 
ances for period of such further med- 


Enlisted men, retired—Navy and Ma- 
rine Corps—where admitted to 
hospital on own application and with- 
out reference to Veterans’ Bureau, 
value of daily hospital ration will be 
deducted from account of United 
State with said personnel. 

Pensioners—Veterans’ Bureau appro- 
priations inapplicable to payment of 
amount of naval pension required by 
statute to be deducted for period 
former Navy enlisted man, not 8 
veteran of any war, etc., since 1897, 
was hospitalized in naval hospital, 
not as bureau patient but as naval 
pensioner or discharged enlisted man- 

Transferred members, Fleet Naval and 
Fleet Marine Corps Reserves—where 
admitted to hospital on own applica- 
tion and without reference to Veter- 
ans’ Bureau, value of daily hospital 
ration will be deducted from account 
of United States with said personnel. . 


Private— 
Navy officers— 

Payment for civilian medical and 
hospital treatment necessitated by 
injuries received while on leave en 
route to new station is not author- 


When officer ‘‘on duty” or in con- 
structive-duty status, under sec- 
tion 1586, R. 8., entitling to civilian 
hospital treatment at public ex- 
PON srai ssennccosueonsill idadsse scum 

Reserve Officers’ Training Corps— 
where member while absent on over- 
night pass 76 miles from camp of 
instruction receives injuries which 
result in his death, expenses of private 
hospital treatment are not payable 


Leave of absence—Navy officer—psyment 
for civilian medical and hospital treat- 
ment necessitated by injuries received 
while on leave en route to new station is 
not authorized. 


Observation—applicants for disability re- 
tirement—determination of eligibility; 
use of appropriations for administering 
civil retirement act for hospitalization 
solely for observation. 


Pensioners—hospitalization—Veterans’ Bu- 
reau appropriations inapplicable to pay- 
ment of amount of naval pension required 
by statute to be deducted for period for- 
mer Navy enlisted man, not a veteran of 
any war, etc., since 1897, was hospitalized 
in naval hospital, not as bureau patient 
but as naval pensioner or discharged 


Private— 
Navy officers— 

Payment for civilian medical and hos- 
pital treatment necessitated by in- 
juries received while on leave en route 
to new station is not authorized 


Required to reside at distance from sta- 
tion and away from naval medical and 
hospital facilities; expense of private 
treatment incurred in emergency due 
to accident while at home between 
duty hours is authorized 

When officer ‘‘on duty” or in construc- 
tive-duty status, under section 1586, 
R. §., entitling to civilian medical 
treatment at public expense 

Reserve Officers’ Training Corps—where 
member while absent on overnight pass 

76 miles from camp of instruction re- 

ceives injuries which result in his death, 

expenses of private medical treatment 
are not payable from public funds. 


MILEAGE: 


First duty station—Military Academy 
graduate appointed to Army is entitled to 
mileage from home to first duty station, 
notwithstanding during graduation leave 
of absence he is admitted to Army hospital 
and continues there beyond period of 
leave, and is permitted to return home on 
discharge from hospital although orders 
of assignment to duty, of which he has 


absence—Military Academy 
graduate appointed to Army is entitled 
to mileage from home to first duty station, 
notwithstanding during graduation leave 
of absence he is admitted to Army hospital 
and continues there beyond period of 
leave, and is permitted to return home on 
discharge from hospital although orders of 
assignment to duty, of which he has notice 
are outstanding. _._.......... oe 
Travel by own automobile—civilian em- 
Ployees—act February 14, 1931, 46 Stat. 
1103, is applicable to all Government de- 
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MILEAGE—Continued. 
Witness—Government employee on leave 
without pay who attends court as Gov- 
ernment witness is entitled to mileage... 


MISCELLANEOUS RECEIPTS: 
Collections—Navy—no suthority to use 
Genera] Account of Advances for clearing 
collections made by disbursing officers for 
use of United States which are required to 
be deposited as miscellaneous receipts_--. 
Contracts—damages—amounts recovered 
from defaulting contractors are for de- 


and employees while in performance of 
official duties at penal institutions during 
travel status; charge therefor proper, and 
proceeds to be deposited as miscellaneous 


Penalties—eight-hour law—amounts with- 
held from contractor for violation of; dis- 
Postiben Clas Kiva cicinkeb ete dinisce 

Private funds seized under prohibition en- 
forcement are to be deposited as miscel- 
laneous receipts under section 3617, 


States by a court are for depositing as 
miscellaneous receipts........--..--.-... 


MISTAKES: 
See Contracts. 


MONUMENTS: 

Dover Patrol—no authority for entering 
into contract for erection at private ex- 
pense of memorial on public property the 
use of which, for the purpose, has not 
been specifically authorized by law 

Ponta Delgada, Azores—basis for payment 
of architect’s services where contract for 
design for monument is terminated be- 
cause of decision not to erect monument. - 


NATIONAL HOME FOR DISABLED 
VOLUNTEER SOLDIERS: 
Employees—retirement deductions to be 
made from compensation of all employ- 
ees, both member and nonmember, of the 


Pensioners, deceased—claim of widow for 
balance of pensioner’s estate which has 
been deposited to credit of general post 
fund is barred where more than five years 
have elapsed since death of pensioner 
while an inmate of the home 


NATIONAL INSTITUTE OF HEALTH: 
Fellowships—oaths—alien, if appointed to 
8 fellowship, must execute oath to sup- 
port and defend Constitution of the United 


DORNND. 5 nds ctecstensuccabebdansosuensoce 


NATURALIZATION: 
Certificates of arrival—fees—refund author- 
ized upon withdrawal of application if 
certificate has not been actually issued... 
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NATURALIZATION —Continued. 
Citizenship— 
Fees— 
Earned when application received and 
filed by Government; refund, when 


Refund unauthorized simply 
applicant desires to withdraw applica- 
tion for certificate of derivative citi- 
zenship prior to completion of action 
by Government in issuing certifi- 


NAVY: 
See Medical treatment; Pay; Quarters, 


NAVY DEPARTMENT: 
See Departments and establishments, 


NEGLIGENCE: 
Agents— 

Claimants—carrier, to be relieved of lia- 
bility under Harter Act for loss of public 
property in transit, must show that loss 
was due to “perils of the sea’’ or to one 
of the other excepted causes mentioned 


Government—Relief on account of per- 
sonal injuries incident to damages to 
private property due to negligence of 
Government officers or employees is not 
authorized under act April 10, 1928, 


NEWSPAPERS AND PERIODICALS: 
Newspapers— 
Clippings— 

Naval Establishment—limitation of 
$100 is not applicable to field appro- 
priation “Pay, miscellaneous,” but 
purchase of newspaper clippings may 
not be made under such appropriation 
for use of department at Washington 
in an amount which, with amount 
expended under departmental ap- 
propriation, will exceed $100 limita- 


Navy Department—“ Pay, 
neous,” a field appropriation, is ap- 
plicable to purchase of newspaper clip- 
pings even though same are to be sent 


Naval Establishment—limitation of $100 
is not applicable to field appropriation 
“Pay, miscellaneous,”’ but purchase of 
newspapers may not be made under 
such appropriation for use of depart- 
ment at Washington in an amount 
which, with amount expended under 
departmental appropriation, will ex- 
ceed $100 limitation............ een 

Subscriptions— 

Payment for, under act of June 12, 1930, 


Prohibition, Bureau of—appropriation 
for salaries and expenses is inappli- 


Periodicals — subscriptions — payment for, 
under act of June 12, 1930, 46 Stat. 580... 
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OATHS: 

Chief clerks of navy yards may not admin- 
ister oaths to accounts for travel or other 
expenses payable by the United States... 

Constitution— 

Alien, if appointed to a fellowship in Na- 
tional Instutite of Health, must execute 
oath to support and defend Constitu- 
tion of the United States 

District of Columbia employees—failure 
to take prescribed oath of office pre- 
cludes payment of compensation 

Violation—presentation of falsified travel 
expense voucher is a violation of oath of 


Vouchers— 
Traveling expenses— 

Authority of customs officers and em- 
ployees to administer oaths to expense 
accounts of customs employees does 
not extend to accounts of employees 
in other branches of the Government 

Chief, administrative section, Aero- 
nautics Branch, Department of Com- 
merce, may not administer oaths. ... 

Chief clerks and inspectors attached to 
offices of inspectors of naval material, 
and chief clerks and clerks attached 
to field offices and navy yards, may 
not administer oaths to accounts for 
travel or other expenses payable by 
the United States. 

Collectors of customs may not designate 
clerks in their offices to administer 
oaths to travel or other expense 


Military and nonmilitary activities dis- 
tinguished, as regards persons author- 
ized to administer oaths to expense 


OFFICERS AND EMPLOYEES: 

See Appointments; Classification; Compen- 
sation; Delegation of authority; Depart- 
ments and establishments, services between; 
Oaths; Pay. 

Holding two positions— 

Census Bureau— 

Army officer retired at own request 
after 30 years’ service may not be em- 
ployed under Census Bureau 

United States commissioner may not be 
employed and compensated for field 
work in connection with Fifteenth 


Treasury Department—payment at rate 
in excess of $2,000 per annum not pro- 
hibited where position requires duties 
to be performed under two bureaus of 


Torts—claim for damages as indirect result 
of use of pier by Government without 
compensation or specific permission will 
be submitted to Congress under act April 
10, 1028, 45 Stat. 413........-....-------- 
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OFFICERS’ RESERVE CORPS: 
See Medical treatment; Pay. 


OFFSET: 
See Set-off. 


OVERTIME: 
See Compensation; Sundays and holidays. 


PARKS: 
National military—expenditures for, under 
current appropriations, do not require ap- 
proval of Secretary of War 


PARK POLICE FORCE, UNITED 
STATES: 

Compensation—privates, assimilated for 
pay purposes to privates in Metropolitan 
police force, District of Columbia; effeo- 
tive date of annual or longevity increase. 


PAY: 

For civilian personnel, see Compensation. 

Active duty—Naval Reserve (Fleet)—first 
sentence of section 1, act May 23, 1930, 46 
Stat. 375, which validates assignments of 
higher provisional ranks, grades, or ratings 
heretofore made to members than those 
first assigned, has no application to claims 
of former members for retroactive active 
duty pay under such higher assignments_ 

Aviation duty—Navy enlisted man con- 
tinuously detailed to flying duty, but 
second order of detail] necessary by reason 
of transfer to another command; right to 
flying pay, determination of 

Court-martial—Army enlisted man—sen- 
tence of forfeiture of two-thirds of pay per 
month for three months, for desertion, 
construed as meaning two-thirds of base 
pay plus pay for length of service........ 

Forfeiture—Army enlisted man—sentence 
of forfeiture of two-thirds of pay per 
month for three months, for desertion, 
construed as meaning two-thirds of base 


Periods—Navy officer (chief warrant) re- 
tired after 30 years’ service prior to July 1, 
1922; commissioned service which may be 
counted to determine period pay on which 


Promotions—Public Health Service offi- 
cers—service that may be counted for pro- 
motion purposes under section 9, act 
April 9, 1930, 46 Stat. 151 

Retainer— 

Naval Reserve (Fleet)— 

First sentence of section 1, act May 23, 
1930, 46 Stat. 375, which validates as- 
signments of higher provisional ranks, 
grades, or ratings heretofore made to 
members than those first assigned, has 
no application to claims of former 
members for confirmed retainer pay 
under such higher assignments... ... 
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PAY—Continued. 
Retainer—Continued. 
Naval Reserve (Fleet)—Continued. 
Under act May 23, 1930, 46 Stat. 375, 
making transfers to Fleet Naval Re- 
serve, and transfers of such reservists 
to retired list of Regular Navy “‘con- 
Glusive for all purposes,” cases of 
fraud are excepted from such clause, 
and transfer of one not having enlisted 
status in Navy may be questioned in 


Army officer wholly retired from service 
under sections 1252 and 1275, R. 8., by 
direction of President; pay entitled to.. 

Lighthouse Service employee—payment 
must be discontinued if employee re- 
tired under act June 20, 1918, 40 Stat. 
608, is to be reinstated or reemployed on 
active list at any time prior to reaching 
compulsory retirement age of 70 years_. 

Naval Reserve (Fleet)—transferred mem- 
bers—under act May 23, 1930, 46 Stat. 
375, making transfers to Fleet Naval 
Reserve, and transfers of such reserv- 
ists to retired list of Regular Navy ‘‘con- 
clusive for all purposes,”’ cases of fraud 
are excepted from such clause, and 
transfer of one not having enlisted status 
in Navy may be questioned in audit... 

Navy officer (chief warrant) retired after 
30 years’ service prior to July 1, 1922; 
commissioned service which may be 
counted to determine period pay on 


Member injured while en route to report 
for active duty was rejected and 
ordered home; no medical or hospital 
treatment sought at the time; hospital 
treatment thereafter determined 
necessary is part of ‘further medical 
treatment” for which payment of pay 
and allowances is not authorized__... 

Pay and allowances entitled to under 
act April 26, 1928, 45 Stat. 461, during 


or injury during active service at 
camp and after return home he asked 
for and received medical treatment 
in Government hospital, he is not 
entitled to pay and allowances for 
period of such further medical and 
hospital treatment........... bosnonee 


PAYMASTERS: 
See Disbursing officers and agents. 


PAYMENTS: 
Bee Disbursing officers and agents. 
Advance— 
Newspapers—authorized under act June 
12, 1930, 46 Stat. 580 
Periodicals—authorized under act June 
12, 1930, 46 Stat. 580........-------ee-0- 
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Page | PENITENTIARIES AND PRISONS: 


Prison industries—disputes between Justice 
Department and purchasing officers of 
other departments as to price or suitabil- 
ity or character of penitentiary products 
are to be determined by arbitration 

Prisoner, naval, discharged—enlisted man 
sentenced to six months’ confinement and 
then dishonorable discharge, whose con- 
finement is remitted, is not entitled to 
transportation on discharge as for a naval 


PENSIONS: 
See Pay, retired; Retirement. 


PERIOD PAY: 

Navy—chief warrant officer retired after 30 
years’ service prior to July 1, 1922; com- 
missioned service which may be counted 
to determine period pay on which retired 


PERSONAL INJURIES: 
See Injuries. 


PERSONAL SERVICES: 
Architects—American Battle Monuments 
Commission—basis for payment of archi- 
tect’s services where contract for design for 
monument is terminated because of de- 


Artists—Treasury Department—compensa- 
tion of artists employed in connection 
with issuing new quarter dollars in com- 
memoration of two-bundredth anniver- 
sary of birth of George Washington; ap- 
propriation chargeable. 

Consultants—Bureau of Mines—oath of 
office required, notwithstanding ap- 
pointees may be citizens of a foreign 


Sculptors—Treasury Department—com- 
pensation of sculptors employed in con- 
nection with issuing new quarter dollars 
in commemoration of two-hundredth an- 
niversary of birth of George Washing- 
ton; appropriation chargeable 
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PERSONNEL CLASSIFICATION BOARD: 


See Classification. 


POST OFFICE DEPARTMENT: 
Mails— 

Air—fiyer’s medal of honor—where design, 
purchase, and award of medal have been 
authorized but no specific appropria- 
tion made, expenses in connection there- 
with may be paid from regular appro- 
priation for contract air-mail service _... 

Insured—lost—indemnity not payable 
where receipt not furnished and identifi- 
cation or checking impossible from post- 
PIE ecoecunnsseparscesqezavsce 
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POST OFFICE DEPARTMENT—Con. 
Post office—Boston, Mass.—procedure of 
making changes in specifications after 
proposals are received and opened, and 
then requesting, one or more times, sup- 
plemental proposals, is not in accordance 
with law and is unfair to bidders. Specifi- 
cations should be conservatively drafted 
so as to bring cost of project within avail- 
able funds. ..... nonbiaes Sihabebubgetehehne 


PRINTING: 

Labels—Bureau of Entomology—payment 
for miniature printing press for printing 
labels in the field is not authorized in ab- 
sence of approval by Joint Committee on 


Presses— Bureau of Entomology—payment 
for miniature press for printing labels in 
the field is not authorized in absence of ap- 
proval by Joint Committee on Printing - - 


PRISONERS: 

Naval, discharged—transportation—en- 
listed man sentenced to six months’ con- 
finement and then dishonorable dis- 
charge, whose confinement is remitted, is 
not entitled to transportation on dis- 
charge as for a naval prisoner............. 


PRIVATE FUNDS: 
Serzed under prohibition enforcement; to be 
deposited as miscellaneous receipts, un- 
der section 3617, R.8.....-..... ddocisnisial 


PRIVATE PROPERTY: 
See Property. 


PROHIBITION, ENFORCEMENT OF: 
Seizures— 

Funds, private—to be deposited as mis- 

cellaneous receipts under section 3617, 


Vehicles—where bond given under tariff 
act to stay forfeiture of a vehicle, and 
proceedings under said act are found by 
court to be without merit, but Govern- 
ment is permitted to proceed under 
national prohibition act, the obligation 
of bond is not payable and expenses up 
to dismissal of proceedings under tariff 
act are payable from appropriation 
“Collecting the revenue from customs’’. 


PROMOTIONS: 
See Compensation; Pay. 


PROPERTY: 
Private— 

Damages—Marine Corps—damage oc 
casioned by men of Marine Corps not 
acting within scope of their employ- 
ment; Secretary of the Navy authorized 
to settle with owner................-.-.- 

Lost in naval service—loss of property 
and death of officer occurring at same 
time; right to reimbursement did not 
pass to heirs or legal representatives - -.- 
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Private—Continued. 
Seized— 

Customs Service—where bond given 
under tariff act to stay forfeiture of a 
vehicle, and proceedings under said 
act are found by court to be without 
merit, but Government is permitted 
to proceed under national prohibition 
act, the obligation of bond is not 
payable and expenses up to dismissal 
of proceedings under tariff act are pay- 
able from appropriation “Collecting 
the revenue from customs’’ 

Prohibition enforcement— 
Private funds to be deposited as mis- 

cellaneous receipts under section 
ae i eet ak cieeathinen 
Where bond given under tariff act to 
stay forfeiture of a vehicle, and pro- 
ceedings under said act are found by 
court to be without merit, but 
Government is permitted to pro- 
ceed under national prohibition act, 
the obligation of bond is not pay- 
able and expenses up to dismissal of 
proceedings under tariff act are pay- 
able from appropriation “ Collect- 
ing the revenue from customs”... 
Public— . 
Damages— 

Furniture—cost of repairs or replace- 
ments not payable under appropria- 
tions of borrowing department, upon 
return of property to loaning depart- 


Model of United States Capitol loaned 
for exhibition at International Expo- 
sition, Seville, Spain, and damaged in 
being returned—State Department 
funds may be transferred to Architect 
of the Capitol for direct expenditure 
in making repairs 

Loan of— 

Furniture—cost of repairs or replace- 
ments not payable under appropria- 
tions of borrowing department, upon 
return of property to loaning depart- 
Wetec t no ece area ee 

Model of United States ‘Capitol loaned 
for exhibition at International Expo- 
sition, Seville, Spain, and damaged 
in. being returned—State Depart- 
ment funds may be transferred to 
Architect of the Capitol for direct ex- 
penditure in making repairs. --....... 

Lost in transit—carrier, to be relieved of 
liability under Harter Act, must show 
that loss was due to ‘‘perils of the sea”’ 
or to one of the other excepted causes 
mentioned in the act 


PUBLIC BUILDINGS: 
Alterations—Treasury Department—ap- 
propriation ‘‘ Remodeling, and so forth, 
public buildings,’ applicable to altera- 
tions in Treasury Building for benefit of 
Office of Supervising Architect.......... 
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PUBLIC BUILDINGS —Continued. 
Construction—telephone facilities—provi- 
sions for telephone conduits may be made 
as part of construction work in connection 
with Government-owned buildings as- 
assigned to Foreign Service officers for 
residential purposes -.--_--...........-..- 
Lunch rooms—Commerce Department— 
appropriation for Fifteenth Decennial 
Census is unavailable for providing lunch- 
room facilities in temporary building. .--- 

Remodeling— 

Jails—appropriation chargeable__......-- 
Treasury Department—appropriation 
‘*Remodeling, and so forth, public 
buildings,”’ applicable to remodeling of 
space in Treasury Building for use of 
Office of Supervising Architect... ......- 
Repairs and improvements—jails—approp- 
I i wcnnccnganknynenrences 
Temporary—Commerce Department—ap- 
propriation for Fifteenth Decennial Cen- 
sus is unavailable for providing lunch- 
room facilities in temporary building. -. 
Jtilities—diverting and _ relocating—ap- 
propriation for construction of steam tun- 
nels, etc., from Capitol power plant to 
new public buildings is not available for 
costs of diverting and relocating public 
utilities made necessary by such con- 
struction 
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PUBLIC BUILDINGS AND PUBLIC 
PARKS OF NATIONAL CAPITAL: 
Park police—additional compensation for 
outstanding efficiency is subject to de- 
duction for policemen and firemen’s relief 
Speed boats—concession for, at Hains 
Point, East Potomac Park, may be let for 
three years if in interest of Government_ 


PUBLIC FUNDS: 
See Accounts; Funds. 


PUBLIC HEALTH SERVICE: 

National Institute of Health—fellowships— 
alien, if appointed to a fellowship, must 
execute oath to support and defend Con- 
stitution of the United States......... ooo 


PUBLIC LANDS: 
See General Land Office. 


PUBLIC MONEYS: 
See Accounts; Funds. 


PUBLIC PROPERTY: 
See Property; Public buildings. 


PUBLIC UTILITIES: 

Diverting and relocating—appropriation 
for construction of steam tunnels, etc., 
from Capitol power plant to new public 
buildings is not available for costs of di- 
verting and relocating public utilities 
made necessary by such construction.... 


PURCHASES: 
See Contracts, 
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QUARTERS: 
In kind— 
Customs Service personnel—general ex- 
pense appropriation not available for 
furnishing quarters, etc., in foreign 


Public Health Service employees detailed 
to Justice Department—determination 
of value of quarters furnished.-_...._- 

Quarters allowance— 

Army enlisted men traveling on duty 
under orders and not furnished quarters 
other than when traveling by air or 
when traveling on duty in connection 
with National Guard, are entitled only 
to monetary allowance for quarters.- 

Navy enlisted men—when payment auth- 


BAILROADS: 
See Transportation. 


RATIONS: 
Hospitals, naval— 

Enlisted men, retired, Navy and Marine 
Corps—where admitted to hospital on 
own application and without reference 
to Veterans’ Bureau, value of daily 
hospital ration will be deducted from 
account of United States with said 


Transferred members, Fleet Naval and 
Fleet Marine Corps Reserves—where 
admitted to hospital on own applica- 
tion and without reference to Veterans’ 
Bureau, value of daily hospital ration 
will be deducted from account of United 
States with said personnel__........... 

BEAL ESTATE: 

See Leases. 
Acquisition— 

District of Columbia—municipal center; 
commissioners are responsible for de- 
termining whether valid titles are ob- 


Condemnation—National Arboretum—pay- 
ment unauthorized of judgment providing 
for payment in excess of assessed value of 
land, plus 25 per cent._..............-- =~ 

Land— 

Acquisition— 

National Arboretum—payment unau- 
thorized of judgment in condemna- 
tion proceedings providing for pay- 
ment in excess of assessed value of 
Jand, plus 25 per cent............ asia 

National Park Service—no authority 
to purchase land subject to reserva- 
tions in nature of covenants running 
with the land, in absence of specific 
DeRIIOIEOR. .. 2.0 oon sinie eke snes edsincns 

Taxes, when payable from amount 
agreed upon as purchase price -.....-. 
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BEAL ESTATE—Continued. 
Titles— 

Abstracts—opportunity to examine ab- 
stract of title must be given in all cases 
in which claims for purchase price of 
land are transmitted to General Ac- 
counting Office for direct settlement --- 

Covenants—no authority to purchase 
land subject to reservations in nature 
of covenants running with the land, in 
absence of specific legislation 

District of Columbia—municipal center; 
commissioners are responsible for de- 
termining whether valid titles are ob- 


Reservations—no authority to purchase 
land subject to reservations in nature 
of covenants running with the land, in 
absence of specific legislation 

Tax liens—when payable from amount 
agreed upon as purchase price of land. 


RECEIPTS: 
Air travel—expenses not reimbursable in 
absence of receipts showing amount ac- 


REGULATIONS: 

Interior Department—subsistence—regu- 
lations limiting allowance of per diem to 
certain classes of employees to 60 days at 
@ temporary station may not be waived 


to authorize credit in disbursing agent’s 


accounts for payments contrary thereto-- 
Standardized Government travel— 
Lodgings—paragraph 47 (c)—prohibition 
against Government employees, in 
authorized travel status, obtaining 
lodgings from other Government em- 


ployees does not apply to retired em- 


Meals—paragraph 47 (c)—prohibition 
against Government employees, in 
authorized travel status, obtaining 
meals from other Government em- 
ployees does not apply to retired em- 


Retired employees—prohibition in para- 
graph 47 (c) of regulations against 
Government employees, in authorized 
travel status, obtaining meals and/or 
lodgings from other Government em- 
ployees does not apply to retired em- 


Subsistence—paragraph 58—cost of clean- 
ing hat not reimbursable under para- 
graph 58 as a subsistence expense 

Waivers—subsistence—Interior Depart- 
ment—regulations limiting allowance of 
per diem to certain classes of employees 
to 60 days at a temporary station may not 
be waived to authorize credit in disburs- 
ing agent’s accounts for payments con- 
trary thereto 


RENT: 
See Leases. 
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REPAIRS AND IMPROVEMENTS: 
Improvements—leases—agreement by 
Government to maintain leased premises 
in good repair and tenantable condition 
would not include removal of old smoke- 


stack and erection of a new one 


509 Repairs— 


Loan of property— 

Cost of repairs not payable under ap- 
propriations of borrowing depart- 
ment, upon return of property to 
loaning establishment 

State Department funds may be trans- 
ferred to Architect of the Capitol for 
direct expenditure in repairing model 
of United States Capitol loaned for 
exhibition at International Exposi- 
tion, Seville, Spain, and damaged in 
being returned 
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RESIGNATIONS: 
Effective date—resignation effective at 
close of business February 27, entitles to 
only 2740 of a month’s salary 


RETIREMENT: 
See Pay. 
Civilian— 
Deductions— 
District of Columbla— 

Park police, United States—addi- 

tional compensation for outstand- 
242 ing efficiency is subject to deduc- 
tion of 344 per cent for relief fund _- 

Policemen and firemen—additional 
compensation for outstanding ef- 
ficiency is subject to deduction of 
3 per cent for relief fund__........ 

Supreme Court probation office em- 
ployees transferred from positions 
within civil retirement act to posi- 
tions not within act retain rights 
and benefits of retirement and their 
compensation is subject to retire- 
ment deductions 

National Home for Disabled Volunteer 

Soldiers—retirement deductions to be 

made from compensation of all em- 

ployees, both member and nonmem- 
ber, of the home 

Set-off authorized in liquidation of em- 
ployee’s indebtedness to District of 

Columbia 

Tontine— 

Employee serving major fraction of 
month; accounting procedure where 
retirement deductions amount to 
less than $1, and where they are in 


No authority for creating so-called 
“tontine fund”; the $1 per month 
required by act May 29, 1930, 46 
Stat. 476, to be retained from retire- 
ment deductions should be credited 
to civil service retirement and dis- 
ability fund 
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RETIREMENT—Continued. 
Civilian—Continued. 
Deductions—Continued. 
Tontine—Continued. 

One dollar per month or major frac- 
tion thereof required to be withheld 
from individual accounts of retire- 
ment deductions should not be with- 
held from refund of deductions to 
employee who serves only minor 
fractions of two successive calendar 
months and resigns 

Rule stated in 10 Comp. Gen. 226 is 
applicable whether service is full 
time, part time, or intermittent, 
including service of substitute 
postal employees...........- 

Service under one or more depart- 
ments or establishments subject to 
retirement act; rule for making $1 
deductions. 

Withholding of credit of $1 per month 
or major fraction thereof from indi- 
vidual accounts of retirement de- 
ductions should be based on calen- 
dar, or fiscal month rather than 
service month, and only when em- 
ployee is in pay status 

Transfers from positions within act to 
positions not within act—employees 
under Probation Office of District 
of Columbia Supreme Court retain 
rights and benefits of retirement and 
their compensation is subject to re- 
tirement deductions 

Uniform retirement date—deductions 
to be made for period between date 
during month employee would other- 
wise have been retired and the first 
day of following month 

Disability—appropriations for administer- 
ing civil retirement act are available for 
hospitalization solely for observation, 
as distinguished from treatment, to 
determine eligibility of applicant, and 
for traveling expenses incident thereto, 
between home and hospital and return. 

District of Columbia Supreme Court 
probation office personnel—not subject 
to provisions, nor entitled to benefits 
of civil retirement act, as amended 

Reemployment—Lighthouse Service em- 
ployees—retired pay must be discon- 
tinued if employee retired under act 

June 20, 1918, 40 Stat. 608, is to be rein- 

stated or reemployed on active list at 
any time prior to reaching compulsory 


Reinstatement— Lighthouse Service em- 
ployees—retired pay must be discon- 
tinued if employee retired under act 
June 20, 1918, 40 Stat. 608, is to be rein- 
stated or reemployed on active list at 
any time prior to reaching compulsory 


Page 


INDEX DIGEST 


RETIREMENT —Continued. 
Civilian—Continued. 

Retention after age—retirement on ac- 
count of age is not required until com- 
pletion of 15 years’ service 

Uniform retirement date— 
Administrative discretion — purpose 

and intent of act April 23, 1930, 46 
Stat. 253, explained. 

Deductions to be made for period be- 
tween date during month employee 
would otherwise have been retired, 
and the first day of following month. 

Employees becoming eligible for retire- 
ment for first time on July 1, 1930, 
may be retired effective only on Aug- 


Employees who become of retirement 
age on first day of a month or on last 
day thereof; effective date of retire- 
ment under act April 23, 1930, 46 Stat. 


Military— 
Uniform retirement date— 
Administrative discretion—purpose and 

intent of act April 23, 1930, 46 Stat. 
253, explained 

_Reservists—Navy and Marine Corps— 
transfers of members of Fleet Naval 
Reserve and Fleet Marine Corps Re- 
serve to retired list after July 1, 1930, 
under act April 23, 1930, 46 Stat. 253; 
effective date of. 


REWARDS: 
Deserters— 

Army fiying cadets—civil officer who 
apprehends flying cadet as deserter and 
delivers him to military authorities is 
entitled to $50 reward 

Navy—delivery to naval authorities 
effected at place other than that named 
in offer of reward; amount arresting 
officer entitled to 


ST. ELIZABETHS HOSPITAL: 
Employees—Saturday half holidays—act 
March 3, 1931, 46 Stat. 1482, is applicable 


discharged—traveling expenses 
to former residence chargeable to general 
appropriation of hospital, where sanity 
recovered and criminal charge dismissed. 


SALARIES: 
See Compensation; Pay. 


SALES: 

Syrup seized and forfeited under pure food 
and drugs act; expenses of publication, 
etc., may not be reimbursed to applicable 
appropriations from proceeds of sale 


SATURDAY HALF HOLIDAYS: 


309 See Sundays and holidays. 
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SEAMEN: 

Aliens—relief—consular officer not required 
to furnish relief or provide for sending to 
United States port a seaman in the coun- 
try of which he is a national, where the 
laws or shipping regulations of that coun- 
try would preclude his being signed on an 
American vessel without assuming cer- 
tain obligations to him as a citizen of 
said country. 


SET-OFF: 

Decedents, estates of—compensation— 
where executrix is answerable under 
special bond for all claims against estate 
and is sole beneficiary receiving property 
from estate in amount greater than 
Government’s claim against estate, such 
claim will be deducted from any amount 
otherwise due from United States to 
executrix personally 

Retirement deductions—embezzlement— 
amount to employee’s credit in retire- 
ment fund may be applied in liquidation 
of indebtedness to District of Columbia. 


SIGNATURES: 
Official documents and papers—Treasury 
Department—signing by chief clerk; 
when authorized 


SPECIFICATIONS: 
See Contracts. 


STANDARDIZED GOVERNMENT 
TRAVEL BEGULATIONS: 
See Regulations. 


STATE: 
Tax on gasoline sold to Government com- 
missary; payment unauthorized... -...... 


STATE, DEPARTMENT OF: 
See Foreign Service. 


STATUTORY CONSTRUCTION: 
Appropriations, permanent—District of 
Columbia—inclusion in code of provi- 
sions repeated yearly in appropriation 
acts, without clear indication of intent to 
be permanent legislation, does not neces- 
sarily constitute such provisions perma- 


Legislation, permanent—District of Colum- 
bia Code—inclusion in code of provisions 
repeated yearly in appropriation acts, 
without clear indication of intent to be 
permanent legislation, does not neces- 
sarily constitute such provisions perma- 
BEE i cist rabies saseneckesbuidcecaece 


SUBSISTENCE: 
See Regulations; Traveling expenses. 
Actual expenses— 
Air travel—Internal Revenue employ- 
ees—reimbursement authorized........ 
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Actua] expenses—Continued. 
Congressional committees—members of, 
engaged in examination of estimates for 

appropriations in the field 
George Washington Bicentennial Com- 
mission—reimbursement of members 
and employees authorized irrespective 
of limitations of subsistence expense 


Air travel—Internal Revenue employees 
traveling on actual expense basis; reim- 
bursement authorized_- --............- 4 

Army dental officer ordered to Nicaragua 
to render service to command on duty 
in connection with survey for inter- 
oceanic ship canal; appropriation charge- 
able with per diem 

Between hotel and duty station—taxicab 
expense is incident to subsistence and 
included in allowance therefor ........... 

Cleaning hat—Biological Survey em- 
ployee—reimbursement unauthorized 
under paragraph 58, standardized Gov- 
ernment travel regulations. 

Commutation—George Washington Bi- 
centennial Commission—payment of per 
diem as commutation of actual expenses 
is not allowed in excess of rates authorized 
by general provisions of subsistence ex- 


Congressional committees—members of, 
engaged in examination of estimates for 
appropriations in the field 

Headquarters—Lighthouse Service em- 
Ployees—expense accounts show Wash- 
ington, D. C., as headquarters, but Salt 
Lake City was real post of duty; per 
diem at latter place unathorized -.......- 

Meals—Public Health Service commis- 
sioned officers detailed to Department of 
Justice under act May 13, 1930, 46 Stat. 
273; department may charge for subsis- 
tence furnished, the proceeds from which 
to be deposited to credit of proper appro- 
priation 

Messes—penal institutions—meals fur- 
nished in official mess to officers and em- 
ployees while in performance of official 
duties at penal institutions during travel 
status; charge therefor proper, and pro- 
ceeds to be deposited as miscellaneous 


Army dental officer ordered to Nicaragua 
torender service tocommand on duty in 
connection with survey for interoceanic 
ship canal; appropriation chargeable 
with per diem 

George Washington Bicentennial Com- 
mission—payment of per diem in lieu 
of, or as commutation of, actual ex- 
penses is not allowed in excess of rates 
authorized by general provisions of 
subsistence expense act of 1926. 
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SUBSISTENCE—Continued. 
Per diems—Continued. 

Interior Department employees—regula- 
tions limiting allowance of per diem to 
certain classes of employees to 60 days at 
a temporary station may not be waived 
to authorize credit in disbursing agent’s 
accounts for payments contrary thereto. 

Justice Department employees—newly 
appointed employees required to per- 
form temporary duty in Washington 
before reporting to first official station; 
per diem entitled to 

Temporary duty— 

Indian Service employees—taxicab ex- 
pense between hotel and duty station 
is incident to subsistence and included 
in allowance therefor 

Interior Department employees—regula- 
tions limiting allowance of per diem to 
certain classes of employees to 60 days 
at a temporary station may not be 
waived to authorize credit in disbursing 
agent’s accounts for payments contrary 
thereto 

Justice Department employees— 

Newly appointed employee required to 
perform temporary duty in Washing 
ton before reporting to first official 
station; subsistence entitled to_._.- - 

Where directed to report to Washing- 
ton for instructons in connection with 
field work, the exact field station to be 
thereafter determined, employee is 
entitled to subsistence during period 
performing such service away from 


‘Travel status—Army dental officer ordered 
to Nicaragua to render service to com- 
mand on duty in connection with survey 
for interoceanic ship canal; appropria- 
tion chargeable with per diem 

Washington— 

Justice Department employees— 

Newly appointed employees required to 
perform temporary duty in Washing- 
ton before reporting to first official 
station; subsistence entitled to 

Where directed to report to Washing- 
ton for instructions in connection with 
field work, the exact field station to 
be thereafter determined, employee is 
entitled to subsistence during period 
performing such service away from 


SUBSISTENCE ALLOWANCE: 

Army enlisted men traveling on duty under 
orders and not furnished subsistence 
and/or quarters, other than when travel- 
ing by air or when traveling on duty in 
connection with National Guard, are 
entitled only to monetary allowance for 
subsistence and quarters. 
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SUNDAYS AND HOLIDAYS: 
Holidays— 
Compensation, additional— 

Customs Service employees not en- 
titled to, for services performed on a 
holiday in connection with examina- 
tion of vessels under section 12, act 
August 2, 1882, 22 Stat. 191 

Immigration Service employees—when 
entitled to, under act March 2, 1931, 
ON adit intents 

Naval Establishment employees not 
entitled to, where salary rates have 
been adjusted from per diem to per 
annum basis under Brookhart Act-.. 

Executive order—District of Columbia 
per diem employees who performed no 
service on December 24, 1930, are not 
entitled to compensation for that day 
unless entitled to and granted leave 
therefor 

Inauguration Day—navy yard employees 
excused from work on March 4, 1929, are 
entitled to additional day’s pay, but 
employees required to work on that day 
are not so entitled 

Saturdays— 

Act March 3, 1931— 

Compensatory time— 

Equal to overtime work on any 
Saturday, may not be divided into 
one or two hour perods on two or 
more subsequent days, nor may 
the overtime be accumulated - --. 

Fire guards, as distinguished from 
fire fighters, are entitled to__ 

Law requires shortening of one 
other workday for each Saturday 
on which an employee may be 
required to work more than four 
hours, and ordinarily such short- 
ening should be on a day during 
the week immediately following 
such Saturday; no loss of pay or 
leave time to result therefrom - - - 

May not be granted under act, 
supra, to Immigration Service 
employees for time for which ex- 
tra compensation would be pay- 
able under act March 2, 1931, 46 

May not exceed three hours for 
employees whose regular working 
day is seven hours, and four 
hours for those whose regular 
working day is eight hours 

Part-time employees; when entitled 
to, under act 

Employees for whom no regular hours 
of work are fixed, whose employ- 
ment is part time or intermittent, 
and who are paid by the hour for the 
time actually worked, are not enti- 
tled to benefits of act 
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SUNDAYS AND HOLIDAYS—Con. 
Holidays—Continued. 
Saturdays—Continued. 
Act March 3, 1931—Continued. 
Executive order of May 9, 1927, pro- 
viding for 4-hour day on Saturdays 
from June to September remains 
applicable to employees of Interior 
Department in the field until mod- 
ified or rescinded, such employees 
being excluded from benefits of act 
March 3, 1931 
Fire fighters are not entitled to bene- 
Rte C6 atbecieds on snvediesinsses- ; 
Fire guards, as distinguished from 
fire fighters, are entitled to benefits 


In re application of act to per hour 
employees of Government Printing 
Office; and in re proposed system of 
keeping administrative record for 
time and cost accounting, for pur- 
pose of charging cost of granting 
Saturday half holidays against jobs 
performed on Saturday afternoons. 


Law contemplates shortening of one 
other workday for each Saturday on 
which an employee may be re- 
quired to work more than four 
hours, and ordinarily such shorten- 
ing should be on a day during the 
week immediately following such 
Saturday 

Part-time employees; when entitled 
to benefits of act 

Provision for compensatory time 
when employees required to work 
more than four hours on Saturday 
is mandatory, and requires that 
employee’s regular work time on 
some other day be reduced accord- 
ingly, without loss of pay or leave 
Weibactihenttssbesbeuteaccahse am 

8t. Ehzabeths Hospital employees are 
entitled to benefits of act 

Substitute employees hired with 
compensation by the hour for hours 
actually worked to perform duties 
of regular employees during author- 
ized absence are not entitled to 
benefits of act 

Watchmen at Capitol power plant 
regularly employed are entitled to 
benefits of act 

Sundays— 
Compensation, additional— 

Customs Service employees not entitled 
to, for services performed on Sunday 
in connection with examination of 
vessels under section 12, act August 2, 
1882, 22 Stat. 191 

Immigration Service employees —when 
entitled to, under act March 2, 1931, 
46 Stat. 1467 


SUNDAYS AND HOLIDAYS—Con. 
Sundays—Continued. 


Compensation, additional—Continued. 
Naval Establishment employees not 
entitled to, where salary rates have 
been adjusted from per diem to per 
annum basis under Brookhart Act-- 


SURCHARGES: 


Panama Canal—addition of 10 per cent as 
surcharge, to bills for services rendered 
Navy Department, authorized__...._.._- 


SURETIES: 


Assistant disbursing officers—Customs 
Service—procedure stated in Treasury 
Department Circular No. 423, June 2, 
1930, to be followed in connection with 
bonding of officers 


TAXES: 


Liens—real estate—when tax payable from 
amount agreed upon as purchase price _-. 

Philippine Islands—construction work— 
percentage tax imposed by Philippine 
government is payable by United States 
when amount is included in lump-sum 
price and contract makes no particular 
SOO PRE k cook hanced ee 

State—gasoline—commissary sales—pay- 
ment unauthorized 


TELEPHONES: 
Calls, official—expense incurred in procuring 


Government transportation to and from 
landing field by officer traveling by air 
allowed as incident to transportation_..- 

Government buildings—Foreign Service— 
no authority for mstallation and main- 
tenance at Government expense of tele- 
phones in Government owned buildings 
assigned to Foreign Service officers for 
residential purposes, but in construction of 
such buildings provision may be made 
for telephone facilities 

Private residences—Foreign Service—no 
authority for installation and maintenance 
at Government expense of telephones in 
Government owned buildings assigned to 
Foreign Service officers for residential 
purposes, but in construction of such 
buildings provision may be made for tele- 
pL Sea ere a sree 

Systems—evaluation of bids authorized 
only on basis provided for in advertised 
specifications, and liability under con- 
tract authorized under annual appro- 
priation May not exceed fiscal year cur- 
rent when contract entered into 


THEFT: 
Government property—claim for unpaid 


salary by dismissed employee is of too 
doubtful validity to warrant payment by 
any administrative or accounting officer 
of the Government 
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TIME: 
Compensatory— 

Immigration Service—employees not en- 
titled to compensatory time for same 
period for which extra compensation 
payable as for overtime 

Saturday half holidays— 

Act March 3, 1931, requires shortening 
of one other workday for each Satur- 
day on which an employee may be re- 
quired to work more than four hours, 
and ordinarily such shortening should 
be on a day during the week imme- 
diately following such Saturday; no 
loss of pay or leave time to result 
therefrom 

©ompensatory time equal to overtime 
work on any Saturday may not be 
divided into one or two hour periods 
on two or more subsequent days, nor 
may the overtime be accumulated. -_- 

Compensatory time may not be granted 
under act March 3, 1931, to Immigra- 
tion Service employees for time for 
which extra compensation would be 
Payable under act March 2, 1931, 46 
Stat. 1467 

Compensatory time under act March 
3, 1931, may not exceed three hours for 
employees whose regular working day 
is seven hours, and four hours for 
those whose regular working day is 
eight hours 

Fire guards, as distinguished from fire 
fighters, are entitled to compensatory 
time under act March 3, 1931 

Part-time employees; when entitled to, 
under act March 3, 1931 

Computation— 

Dates—where lease is for specified term 
‘*beginning with the date of occu- 
pancy,”” such date falls within the 
period for which rent is payable. --_---- 

Days—contracts—Saturday may not be 
excluded in computing number of work- 
ing days allowed for completion of 
work, on ground that labor unions allow 
only five days’ work to the week --_ _-._-. 

Dates—rent—where lease is for specified 
term ‘‘beginning with the date of occu- 
pancy,’’ such date falls within the period 
for which rent is payable 


TORTS: 

Claim for damages as indirect result of use 
of pier by Government without compen- 
sation or specific permission to be sub- 
mitted to Congress under act April 10, 
1928, 45 Stat. 413 


TRANSFERS: 
See Appropriations. 


TRANSPORTATION: 

Automobiles purchased en route—Foreign 
Service officers—conditions under which 
reimbursement authorized of cost of 
transportation to new station 
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Baggage, hand—Army officer traveling by 
air—express charges reimbursable where 
Plane unable to accommodate baggage... 

Dependents— 

Army officers— 
Station changes, permanent— 

Where officer assigned to temporary 
station, to which dependents pro- 
ceeded, and is later ordered to per- 
manent duty at another station, 
such orders constituted a perma- 
nent change of station entitling to 
transportation of dependents from 
temporary to permanent station _-- 

Where transportation in kind fur- 
nished for part of distance, and 
request for transportation for 
balance of distance is refused, reim- 
bursement is authorized of com- 
mercial cost of travel from inter- 
mediate point to ultimate destina- 


Enlisted man, Army—authorized furlough 
availed of en route to new station, and 
transportation not furnished by United 
States; reimbursement entitled to 

Express charges—hand baggage—Army 
officer traveling by air—reimbursable 
where plane unable to accommodate 


Freight charges—adjustments to be made 
on basis of total shipments, and not each 
separate shipment, where lumber was to 
be delivered at a point taking a specified 
rate to destination 

Harter Act—public property lost in trans- 
it—carrier to be relieved of liability, must 
show that loss was due to ‘‘perils of the 
sea’’ or to one of the other excepted causes 
mentioned in the act 

Tospitals—Officers’ Reserve Corps—where 
reserve officer claimed no disease or injury 
during active service at camp and after 
return home he asked for and received 
medical treatment in Government hos- 
pital, he is not entitled to transportation 
to such hospital at Government expense. 

Household eflects— 

Army officer (retired)—delay in shipment 
does not entitle to increase in weight 
promulgated by amendment of regu- 
lations subsequent to date of officer’s 
retirement 

Excess—Army officer—shipment made 
in three lots; cost of transportation of 
excess weight of third shipment to be 
collected from officer 

Purchases en route—Foreign Service of- 
ficers—conditions under which reim- 
bursement authorized of cost of trans- 
Portation to new station 

Weight—Army officer (retired)—delay in 
shipment does not entitle to increase in 
weight promulgated by amendment of 
regulations subsequent to date of of- 
ficer’s retirement 





INDEX DIGEST 635 


TRANSPORTATION—Continued. Page | TRAVELING EXPENSES—Continued. Page 


Land-grant deductions—mails—whereland- 
grant railroad substitutes non-land-grant 
tracks for land-grant mileage and builds 
cut-offs over non-land grants, such mile- 
age is mileage substituted for the original 
land-grant mileage and payments will be 
made at land-grant rates for actual mile- 
age involved as if it was land-grant mile- 


Mails—land-grant deductions—where land- 
grant railroad substitutes non-land-grant 
tracks for land-grant mileage and builds 
cut-offs over non-land grants, such mile- 
age is mileage substituted for original 
land-grant mileage and payments will 
be made at land-grant rates for actual 
mileage involved as if it was land-grant 


Prisoner, naval—enlisted man sentenced to 
six months’ confinement and then dis- 
honorable discharge, whose confinement 
is remitted, is not entitled to transporta- 
tion on discharge as for a naval prisoner_ 

Railroads—round-trip tickets—procedure 
to be followed by disbursing officer where 
there is reasonable doubt as to amount to 
be paid on claim for reimbursement where 
two l-way fares purchased. 

Remains— 

Reserve Officers’ Training Corps— 
where member while absent from camp 
of instruction on overnight pass receives 
injuries which result in his death, pay- 
ment for burial expenses and return of 
body home is authorized in sum not to 


World War veteran—question of return- 
ing body, which was temporarily in- 
terred, to his home is for determination 
by Administrator of Veterans’ Affairs. 

Requests—illegal use—recoupment. how 
effected 

Seaman—consular officer not required to 
furnish relief or provide for sending to 

United States port & seaman in the coun- 

try of which he is a national, where the 

laws or shipping regulations of that 
country would preclude his being signed 
on an American vessel without assuming 
certain obligations to him as a citizen of 
said country 

Vessels—freight lost—carrier, to be relieved 
of liability under Harter Act, must show 
that loss was due to ‘‘perils of the sea” 
or to one of the other excepted causes 
mentioned in the act 


TRAVELING EXPENSES: 


See Appropriations; Mileage; Subsistence; 
Transportation; Vouchers. 
Air travel— 
Army officers— 
Baggage, hand—express charges reim- 
bursable where plane unable to ac- 


Air travel—Continued. 
Army officers—Continued. 

Telephone calls allowable expense 
where for purpose of procuring Gov- 
ernment transportation to and from 
landing field 

Internal Revenue employees—when 
authorized 
Interstate Commerce Commission em- 

Ployees—actual emergency requiring 

use of airplane not shown; basis for 

reimbursement 

National Advisory Committee for Aero- 
nautics—member who, because of ab- 
sence from home on personal business, 
was forced to use airplane to reach com- 
mittee meeting on time may not be 
reimbursed in excess of railroad and 

Pullman fares otherwise allowable 

Relative value to Government of services 
of employee in travel status as com- 
pared with such services at head- 
quarters, due to shorter time required 
for travel by airplane, is too problem- 
atical to permit its consideration tn 
determining whether cost of airplane 
transportation exceeds cost of travel by 


Veterans’ Bureau employees—where use 
of airplane, while employee traveling on 
per diem basis, appears to have saved 
Government at least one day’s per 
diem, he will not be charged with ex- 
cess cost of air travel over cost by rail 
where such excess cost is less than 
i itiecinnniindtennndinn 

Army enlisted men—where traveling on 
duty under orders and not furnished 
subsistence and/or quarters, other than 
when traveling by air or when traveling 
on duty in connection with National 

Guard, are entitled only to monetary 

allowances for subsistence and quarters-. 

Conferences— 

Justice Department employees— 

Newly appointed employees required 
to perform temporary duty in Wash- 
ington before reporting to first official 
station; traveling expenses entitled to_ 

Where directed to report to Washing- 
ton for instructions in connection 
with field work, the exact fleld station 
to be thereafter determined, employee 
in reporting to regular station must 
bear such expenses as would have 
been incurred had no stop-over been 
made en route 

Congressional committees—members of, 
engaged in examination of estimates for 
appropriations in the field 

First duty station— 

Justice Department employees— 

Newly appointed employees required to 
perform temporary duty in Wash- 
ington before reporting to first official 
station; traveling expenses entitled to. 
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TRAVELING EXPENSES—Continued. 
First duty station—Continued. 
Justice Department employees—Con. 

Where directed to report to Washing- 
ton for instructions in connection 
with field work, the exact field station 
to be thereafter determined, employee 
in reporting to regular station must 
bear such expenses as would have 
been incurred had no stop-over been 
made en route 


Where newly appointed and specifical- 
ly advised, prior to appointment, that 
his headquarters would be Los Angeles, 
appointment being silent as to post of 
duty, and he received notice of ap- 
pointment at Washington, but per- 
formed no duty there, being ordered 
immediately to Los Angeles and to 
perform duty en route, with no direc- 
tion to return to Washington, he 
must bear expenses of travel to Los 
Angeles. Extra expense incurred for 
duty enroute may be reimbursed. -... 


Leave of absence—Justice Department em- 
ployee—Travel from place employee on 
leave to place not his headquarters for 
temporary duty and return; reimburse- 
ment entitled to, where place of leave is 
nearer to place of temporary duty than is 
regular duty station 

Retirement, civilian—applicants—hospital- 
ized solely for observation; traveling ex- 
penses payable from home to hospital 


Round-trip tickets—procedure to be fol- 
lowed by disbursing officer where there is 
reasonable doubt as to amount to be 
paid on claim for reimbursement where 
two l-way fares purchased 


St. Elizabeths Hospital inmate—to former 
residence, chargeable to general appropri- 
ation of hospital, where sanity recovered 
and criminal charge dismissed___......__ 

Sickness—Officers’ Reserve Corps—where 
reserve officer claimed no disease or injury 
during active service at camp and after re- 
turn home he asked for and received medi- 
cal treatment in Government hospital, he 
is not entitled to transportation to such 
hospital at Government expense_._.__._. 


Travel status—Army—dental officer or- 
dered to Nicarague to render service to 
command on duty in connection with sur- 
vey for interoceanic ship canal; appropri- 
ation chargeable with per diem 

Vehicles— 

Automobiles, use of own—civilian em- 
ployees—act February 14, 1931, 46 Stat. 
1103, providing for reimbursement on 
mileage basis, is applicable to all Gov- 
ernment departments and establish- 
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TRAVELING EXPENSES—Continued. 
Vehicles—C ontinued. 

Taxicab—between hotel and duty sta- 
tion—expense incident to subsistence 
and included in allowance therefor. __. 

Vessels— 

Foreign— 

Administrative authorization to travel 
on a foreign vessel does not entitle 
traveler to reimbursement of expenses 
on shipboard nor to such transporta- 


Til health of technical adviser at Genoa, 
Italy, who was not actually relieved 
from duty until January 2, 1930, was 
not sufficient reason for authorizing 
use of foreign vessel by another techni- 
cal adviser for transportation from 
New York City to Gothenburg, De- 
cember 7 to 17, 1929, for purpose of be- 
ing trained for duties at Gothenburg 
so that technical adviser at that place 
might proceed to Genoa 

Illegal use of transportation request for 
transportation on foreign, instead of 
American, vessel; recoupment, how 


TREASURY DEPARTMENT: 
See Customs Service; Prohibition, enforce- 
ment of; Public; Health Serrice. 
Chief clerk—when authorized to sign official 
documents and papers 


TRUST FUNDS: 

Osages—power of attorney given by com- 
petent Indian purporting to authorize 
agent or attorney to receive Indian's share 
of trust funds, in consideration of ad- 
vances to Indian to pay off other debts, is 
not a power coupled with an interest, and 
upon revocation of the power all pay- 
ments should be made to Indian himself 


VEHICLES: 
Automobiles— 

Purchased en route—conditions under 
which Foreign Service officers entitled 
to reimbursement of cost of transporta- 
tion to new station 

Use of own—civilian employees—act 
February 14, 1931, 46 Stat. 1103, provid- 
ing for relmbursement on mileage basis 
is applicable to all Government depart- 
ments and establishments 


VESSELS: 

Admeasuring—Customs Service—neither 
compensation nor expenses of customs 
officers making measurement to be col- 
lected from vessel, notwitnstanding ser- 
vice may be rendered outside limits of 
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VESSELS—C ontinued. 
Foreign— 
Traveling expenses— 

Administrative authorization to travel 
on a foreign vessel does not entitle 
traveler to reimbursement of expenses 
on shipboard nor to such transporta- 
a en a oe -" 

Tl! health of technical adviser at Genoa, 
Italy, who was not actually relieved 
from duty until January 2, 1930, was 
not sufficient raeson for authorizing 
use of foreign vessel by another tech- 
nical adviser for transportation from 
New York City to Gothenburg, De- 
cember 7 to 17, 1929, for purpose of be- 
ing trained for duties at Gothenburg 
so that technical adviser at that place 
might proceed to Genoa 

Illega! use of transportation request for 
transportation on foreign, instead of 
American, vessel; recoupment, how 


Harter Act—publie property lost in trans- 
it—carrier, to be relieved of liability, 
must show that loss was due to “perils of 
the sea’’ or to one of the other excepted 
causes mentioned in the act 

Negligence—public property lost in trans- 
it—carrier, to be relieved of liability, 
must show that loss was due to “perils of 
the sea"’ or to one of the other excepted 
causes mentioned in the act 


VETERANS’ ADMINISTRATION: 

See National Home for Disabled Volunteer 
Soldiers. 

Administrator—delegation of authority— 
final decisions or orders of any division, 
bureau, or board in Veterans’ Administra- 
tion are subject to review, on appeal, only 
by administrator, which duty may not be 
delegated to a subordinate 

Jurisdietion—transportation of remains— 
exclusive as to return home of body of 
World War veteran, temporarily interred 

Veterans’ Bureau— 

Insurance— 

Awards in course of payment—only in- 
dividual awards actually in course of 
payment on March 4, 1925, to persons 
legally entitled to monthly install- 
ments in some amount are saved from 
requirements for payment to estate in 
I I ensilnerdncg~ ets tie nvieee tn 

Lapsed—recovery of unpaid premiums 
for which interest-bearing lien has 
been placed against policy; how ef- 


Liens for unpaid premiums—recovery 
of unpaid premiums for which inter- 


est-bearing lien has heen placed 
against policy; how eflected in event 
of lapse of policy. 
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VETERANS’ BUREAU: 
See Veterans’ Administration. 


VOLUNTARY SERVICES: 

Towing disabled Navy airplane—payment 
unauthorized in absence of showing of 
sudden emergency involving loss of life 
or destruction of plane................. : 


VOUCHERS: 
Certification— 

International Exposition of Colonial and 
Overseas Countries—certification by 
Secretary of State, or by an Assistant 
Secretary, before payment, is required 
of vouchers covering disbursements for 
participation by United States in expo- 
SE ccnvecceseeehoammmineien aaneianitedmante 

Payees—contractor not entitled, approx- 
imately two years after voucher certified 
as correct and payment accepted, to ad- 
ditional amount on ground of miscon- 
ception of contract terms 

Real-estate titles—municipal center for 
District of Columbia—vouchers cover- 
ing payment for property acquired 
must bear certification by commission- 
ers, and not by subordinate officer, that 
valid title has vested in District........ 

Fraudulent—traveling expenses—where due 
to false statements doubt exists as to what 
expenses were actually incurred, entire 
claim for reimbursement will be disal- 


Traveling expenses— 
Oaths— 

Authority of customs officers and em- 
Ployees to administer oaths to ex- 
pense accounts of customs employees 
does not extend to accounts of em- 
ployees in other branches of the Gov- 
ernment... __- wdivedasehdin g-s--ke ‘ 

Chief clerks and inspectors attached to 
offices of inspectors of naval material, 
and chief clerks and clerks attached to 
field offices and navy yards, may not 
administer oaths to accounts for 
travel or other expenses payable by 
the United States 

Collectors of customs may not designate 
clerks in their offices to administer 
oaths to travel or other expense ac- 


May not be administered by chief, ad- 
ministrative section, Aeronautics 
Branch, Department of Commerce -. 

Military and nonmilitary activities dis- 
tinguished, as regards persons author- 
ized to administer oaths to expense 


Contractors’ employees— 
Public buildings—minimum wages—pay- 
ment under act March 3, 1931, 46 Stat. 
Whee ccistetionsbowosigatnctenecodecie 


461 





638 


WAGES—Continued. 
Contractors’ employees—Continued. 
Stipulation in specifications for minimum 
wages is unauthorized in connection 
with contract for laying steam distribu- 
tion system between Capitol power 
plant and certain public buildings 


WAIVERS: 

Regulations—Interior Department—limit- 
ing allowance of per diem to certain classes 
of employees to 60 days at a temporary 
station; may not be waived to authorize 
credit in disbursing agent’s accounts for 
payments contrary thereto 


WAR DEPARTMENT: 

National military parks—approval of Sec- 
retary of War not required for expendi- 
tures under current appropriations for 
certain military parks 


WAR RISK INSURANCE: 
See Veterans’ Administ: ation. 


WELCH ACT: 
See Classification. 


WITNESSES: 

Civilian—Army court-martial may not 
compel attendance of civilian as witness 
for accused, but if authority is given to in- 
troduce such testimony the matter of 
compens:tion and expenses of the witness 
is solely between accused and himself._.. 

Expert—handwriting—Army  court-mar- 
tial may notcompel attendance of civilian 
as witness for accused, but if authority is 
given to introduce such testimony, the 
matter of compensation and expenses of 
the witness is solely between accused and 


Government employees— 
Fees authorized where employee on leave 
without pay attends court as Govern- 


Mileage authorized where employee on 
leave without pay attends court as 
Government witness 


WORDS AND PHRASES: 

“ Acts of God”’—constant and heavy rains, 
an ordinary flood or freshet, and freezing 
and zero weather; when classed as “acts 
of God” to excuse delhys under a contract 

“ Actual cost”—services of naval ordnance 
inspectors loaned to Commerce Depart- 
ment; salaries of, do not represent “actual 
cost” within act May 21, 1926, 44 Stat. 
605, and are not reimbursable to Navy 
Department. 

“Clothes”’—hat not included, for purposes 
of reimbursement of cost of cleaning, 
under pavagraph 58, Standardized 
Government Travel Regulations 

“Compensation’’—generally considered as 
synonymous with “salary” and “pay” 
in construction of personnel statutes..... 
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WORDS AND PHRASES—Continued. 


“Conclusive for all purposes’’—under act 
May 23, 1930, 46 Stat. 375, making trans- 
fers to Fleet Naval Reserve, and transfers 
of such reservists to retired list of regular 
Navy “conclusive for all purposes,” 
cases of fraud are excepted from such 
clause, and transfer of one not having 
enlisted status in Navy may be ques- 
tioned in audit 

“Coupled with an interest’—power of 
attorney given by competent Indian 
purporting to authorize agent or attor- 
ney to receive Indian’s share of Osage 
trust funds, in consideration of advances to 
Indian to pay off other debts, is not a power 
“coupled with an interest,” and upon 
revocation of the power all payments 
should be made to the Indian himself_._. 

“Employees of the municipal government 
of the District of Columbia”—probation 
officer of the Supreme Court of the Dis- 
trict of Columbia, his assistants, and the 
employees of his office are not, for pur- 
poses of retirement, under civil retirement 
act as amended 

“Enlisted man’’-flying cadet, Army Air 
Service, has status of enlisted man, and 
civil officer who apprehends him as a de- 
serter and delivers him to military author- 
ities is entitled to $50 reward -_.__........ 

“Executive branch of the Government ”— 
Court of Claims is not part of, for pur- 
poses of appointment of deputy disburs- 
ing officer under act March 4, 1909, 35 


“‘Fullspecifications”—advertisement which, 
in eflect, requests prospective bidders to 
submit their own designs for installstion 
or erection of incinerators is not an adver- 
tisement with “full specifications” as 
required by act June 11, 1878, 20 Stat. 105. 

“Further medical treatment ”"— 

Member of Officers’ Reserve Corps in- 
jured while en route to report for active 
duty was rejected and ordered home; 
no medical or hospital treatment 
sought at the time; hospital treatment 
thereafter determined necessary is part 
of “further medical treatment” for 
which payment of pay and allowances 
is not authorized 

Where fact of injury sustained by mem- 
ber of Officers’ Reserve Corps and man- 
ner incurred are recorded during period 
of active duty, and officer is permitted 
to proceed home to arrange personal 
affairs before submitting to hospital 
treatment, such treatment is not a part 
of the “further medical treatment” 
permitted by act April 26, 1928, 45 Stat. 
461, after return home 

Where reserve officer claimed no disease 
or injury during active service at camp 
and after return home he asked for and 
received medical treatment in Govern- 
ment hospital, be is not entitled to 
pay and allowances for period of such 
further medical treatment............. 
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WORDS AND PHRASES—Continued. 

“Government employees”—retired em- 
ployees are not, within meaning of par- 
graph 47 (c), Standardized Government 
Travel Regulations, prohibiting Govern- 
ment employees, in authorized travel 
status, from obtaining meals and/or lodg- 
ings from other Government employees - 

“In all probability” —notice that Govern- 
ment ‘“‘in all probability” would desire 
to continue occupancy under lease is not 
sufficiently definite to entitle to renewal 
at old rental; payment on quantum meruit 
basis authorized for period between ter- 
mination of old lease and effective date 


“‘ Major fraction thereof’’—appearing in sec- 
tion 12 (a), civil retirement act, as 
amended by act May 29, 1930, 46 Stat. 476, 
requiring withholding credit from indi- 
vidual accounts of retirement deductions 
of “‘$1 per month or major fraction there- 
of,” has reference to major fraction of 
month and not major fraction of $1 

“ Naval prisoner’’—enlisted man sentenced 
to six months’ confinement and then dis- 
honorable discharge, whose confinement 
was remitted, did not become a naval 
prisoner and is not entitled to trans- 
portation on discharge 

“ Office of honor or profit’’—appointment to 
fellowship in National Institute of Health 
is to an “office of honor or profit,” and 
alien, if appointed thereto, must execute 
oath to support and defend Constitution 
of the United States 

“Officers and employees’—members of 
congressional committees engaged in ex- 
amination of estimates in the field are not, 
within purview of subsistence act of 1926. 

“Other Government reservations’’—offices 
of inspectors of naval material, field 
offices, and navy yards are not, within 
section 8, act August 24, 1912, 37 Stat. 


“Pay”—generally considered as synony- 
mous with “salary” and “compensation” 
in construction of personnel statutes 
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WORDS AND PHRASES—Continued. 


“ Perils of the sea’”’—carrier, to be relieved 
of liability under Harter act for public 
property lost in transit, presumably as a 
result of negligence, must show that loss 
was due to “perils of the sea’”’ or to one 
of the other excepted causes mentioned 


“Permanent change of station’”—where 
officer assigned to temporary station, to 
which dependents proceeded, and is later 
ordered to permanent duty at another 
station, such orders constituted a perma- 
nent change of station entitling to trans- 
portation of dependents from temporary 
to permanent station 

“Salary ’’—generally considered as synony- 
mous with “pay” and “compensation” 
in construction of personnel statutes 

“Tontine fund’’—no authority for creation 
of; the $1 per month required by act May 
29, 1930, 46 Stat. 476, to be retained from 
retirement deductions should be credited 
to civil service retirement and disability 


“Veterans’’—retired enlisted men of Navy 
and Marine Corps and transferred mem- 
bers of Fleet Naval and Fleet Marine 
Corps Reserves, admitted to naval hos- 
pital on own application and without 
reference to Veterans’ Bureau, are not 
veterans within act June 11, 1930, 46 
Stat. 556, and value of daily hospital 
ration will be deducted from account of 
United States with said personnel 

“Within the limits of the United States” — 
requirements in Army and Navy ap- 
propriation acts .for fiscal year 1932 as 
to purchase of or contract for, within the 
limits of the United States, only articles of 
the growth, production, or manufacture of 
the United States, apply only to the 
United States proper, Alaska, and Hawaii 

“Working days’—Saturday may not be 
excluded in computing number of work- 
ing days allowed for completion of work, 
on ground that labor unions allow only 
five days’ work to the week 
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